IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHAWN SOUTHERLAND : ClVIL ACTI ON
V.

COMVONVEALTH OF PENNSYLVAN A,

MONTGOVERY COUNTY, et al. ; NO. 08-5333
VEMORANDUM
Ful lam Sr. J. April 7, 2010
In a previous nmenorandum and order, | granted sumary

judgnment in favor of the plaintiff as to the liability of the
police officer defendants. The defendants appeal ed, and have
filed a notion pursuant to Federal Rule of G vil Procedure 60(b)
in this Court, arguing that new evi dence requires vacatur of the
summary j udgnent order

The plaintiff was arrested by Wi temarsh Township
police officers on charges of disorderly conduct (a charge for
which there is no support in the record and which the officers do
not attenpt to defend) and giving false identification to police
officers. In granting summary judgnent in favor of the plaintiff,
| concluded that the arrest was a pretext to keep the plaintiff in
custody until a warrant could be issued in connection with a
murder investigation in New York. |In their notion to set aside
the judgnent, the officers rely upon audio recordi ngs of tel ephone
calls the plaintiff made while in custody. The officers argue
t hat because the plaintiff admts in the tel ephone conversations
that he gave the police a false nane initially and that he

voluntarily acconpanied the officers to the police station, that



the sunmary judgnment should be set aside. | am not persuaded by
t hi s evidence.
Assumi ng that the recordings are new y-di scovered

evi dence, and that the plaintiff gave a false nane to the police
officers, he coonmtted no offense. The defendants cite 18 Pa.
Cons. Stat. Ann. 8 4914, which provides:

Fal se identification to | aw enforcenent authorities

(a) Ofense defined.— A person commts an offense if he

furni shes | aw enforcenent authorities with fal se

information about his identity after being inforned by

a law enforcenent officer who is in uniformor who has

identified hinself as a | aw enforcenent officer that

the person is the subject of an official investigation

of a violation of |aw.

(b) Grading.—- An offense under this sectionis a
m sdenmeanor of the third degree.

18 Pa. Cons. Stat. Ann. 8 4914. There is no evidence that the
officers told the plaintiff that he "was the subject of an
official investigation of a violation of law" They did identify
t hensel ves, and stated that they were assisting the New York
police in an investigation; they argue that the sufficiency of
this information is a question of fact. | disagree; the statutory
| anguage is clear and the officers | acked probabl e cause for an
arrest.

An order wll be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHAWN SOUTHERLAND ) ClVIL ACTI ON
V.

COMVONVEALTH OF PENNSYLVANI A,

MONTGOMERY COUNTY, et al. : NO. 08-5333

ORDER

AND NOW this 7th day of April 2010, upon consideration
of the Motion to Set Aside Judgnent, and the response thereto, IT
| S ORDERED

That the Mdtion is DEN ED

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




