IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
THOVAS FUENTES,
Plaintiff, : ClVIL ACTI ON
v. : No. 09-cv-5804

AMC ENTERTAI NVENT HOLDI NGS, | NC.
d/b/a, t/a LONE S THEATERS,

Def endant .

VEMORANDUM AND ORDER

Joyner, J. April 5, 2010

Thi s case has been brought before the Court on Defendant’s
Motion to Transfer Venue (Doc. No. 12). For the reasons set
forth in the attached Menorandum Defendant’s request shall be
DENI ED.

Backar ound

Plaintiff seeks danmages for an incident that occurred on
January 18, 2009, at one of Defendant’s |ocations in Danbury,
Connecticut. On that day, Plaintiff slipped and fell on
Def endant’ s property due to the “accunul ation of water, ice, snow
and/ or other foreign substances” on the floor in the entryway of
Defendant’s theater. Plaintiff alleges that, as a result of this
fall, he has suffered a |l aceration inside his nouth and |ip,
| oosened teeth, chronic headaches, injuries to his back, and sone
nunbness in fingers of both hands. Imrediately follow ng the

accident, Plaintiff received treatnent in the state of



Connecticut, and then has continued to receive treatnent in his
honme state of Pennsyl vani a.

Plaintiff filed this action in the Court of Comon Pl eas of
Phi | adel phi a County, Pennsylvania on Novenber 5, 2009. Defendant
then renoved this case to federal court on Decenber 7, 2009.
Jurisdiction is proper in this Court on the basis of diversity of
citizenship, as Plaintiff is a Pennsylvania citizen, and
Defendant is a citizen of Del aware and M ssouri. Defendant has
now filed a Motion to Transfer Venue to the District of
Connecti cut.

St andar d

Under 28 U. S.C. § 1404(a), “[f]or the convenience of parties
and witnesses, in the interest of justice, a district court may
transfer any civil action to any other district or division where
it may have been brought.” |In order to transfer venue, the Court
must first determ ne that venue is proper in both the original

venue and the proposed transferee venue. Junmara v. State Farm

Ins. Co., 55 F.3d 873, 878 (3d GCir. 1995). Once this has been
establ i shed, the defendant bears the burden of show ng, on the
bal ance of identified public and private factors, that

consi derations weigh “strongly” in favor of transfer. @lf QI
v. Glbert, 55 U S 501, 508 (1947). The conplete |ist of
private factors set forth in GQulf Gl was further articul ated by
the Third Crcuit in Junara, 55 F.3d at 879, and incl udes,

[ T]he plaintiff’s forum preference; defendant’s



preference; whether the claimarose el sewhere; the
conveni ence of the parties as indicated by their
rel ati ve physical and financial conditions; the
conveni ence of the witnesses, but only to the
extent that the witnesses may actually be

unavail able for trial in one of the fora; and the
| ocations of the books and records.

Named public factors include,

Enforceability of judgnent; practical

consi derations that could nmake the trial easy,
expedi tious or inexpensive; the relative

adm nistrative difficulty in the two fora
resulting fromcourt congestion; the |ocal
interest in deciding |local controversies at hone;
the public policies of the fora; and the
famliarity of trial judges with the state |aw for
diversity cases. 1d.

Wthin this framework, courts have given great deference to

the plaintiff’s choice of forum Piper Aircraft Co. v. Reyno,

454 U. S. 235, 255 (1981); Kielczynski v. Consolidated Rail Corp.

837 F. Supp. 687, 689 (E.D. Pa. 1993). Additionally, “the
conveni ence of counsel is not a factor to be considered” in

deciding a notion to transfer venue. Solonon v. Continental Am

Life Ins. Co., 472 F.2d 1043, 1047 (3d Cr. 1973).

Di scussi on

As an initial matter, venue is proper in the Eastern
District of Pennsylvania. Defendant “resides” in Pennsylvania,
as it is a corporation and is subject to personal jurisdiction in
the Eastern District of Pennsylvania due to its operation of
multiple locations within this district. 28 US.C. 8§ 1391(c).

G ven that Defendant resides in the Eastern District of

Pennsyl vania and is the only defendant in this case, venue is
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proper in the Eastern District of Pennsylvania pursuant to 28
US C 8 1391(a)(1). Venue is also proper, however, in the
District of Connecticut, as this is the district in which a
substantial part of the claimarose. 1d. 8§ 1391(a)(2). G ven
that venue is appropriate in both this district and the proposed
transferee district, we will proceed to weigh the private and
public factors listed in Jumara to determ ne whet her Def endant
has net its burden of establishing that a transfer is warranted.
Private Factors

The only private factor that points strongly in favor of
transferring venue is that the claimarose in Connecticut. Any
act or omssion that caused Plaintiff’s injury, as well as
Plaintiff’s injury itself, took place in Connecticut. This
factor, therefore, does point in favor of allowing the trial to
proceed in Connecti cut.

In addition, the conveni ence of the w tnesses points
slightly in favor of transferring the case to the District of
Connecticut. Inportantly, this factor is only to be considered
to the extent that wi tnesses would not be available if the tria
were held in a particular forum The ngjor fact witnesses in the
present case are in Connecticut, whereas the majority of the
W t nesses who would testify as to the extent of the damages
suffered by Plaintiff are in Pennsylvania. |If the trial were
hel d in Connecticut, sonme of Plaintiff’s witnesses would be
required to travel to Connecticut. Plaintiff, however, has not

alleged that this would not be possible. |If, on the other hand,
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this trial were held in Pennsyl vani a, Defendant woul d be able to
conpel its enployees to attend the trial, but would not be able
to conpel Plaintiff’s friends in Connecticut, who are fact

w t nesses and who live over 100 mles fromthis Courthouse, to
testify at trial. See Fed. R Cv. P. 45(c)(3)(A(ii) (requiring
a court to quash a subpoena that demands an i ndividual who is not
a party to the case to travel nore than 100 mles fromwhere the
person “resides, is enployed, [or] regularly transacts business
in person”). There is, therefore, a possibility that sone

w t nesses woul d not be avail able should the trial remain in the
Eastern District of Pennsylvania. Although, as Plaintiff notes,
these individuals could still be deposed, when their potenti al
unavail ability for trial is conbined with the fact that the
availability of fact witnesses is considered nore inportant than
the availability of witnesses who wll testify as to the extent

of damages, see Coppola v. Ferrellgas, Inc., 250 F.R D. 195, 200

(E.D. Pa. 2008), the convenience for witnesses points in favor of
transferring the case to Connecti cut.

Many of the other private factors, however, slightly favor
keeping the case in Pennsylvania. As the parties have made
clear, it is Plaintiff’s preference to litigate this case in
Pennsylvania and it is Defendant’s preference to litigate this
case in Connecticut. Inportantly, however, “the purpose of a
venue transfer is not to shift inconvenience fromone party to

another.” EVCO Tech. & Dev. Co. v. Precision Shooting Equip.,

379 F. Supp. 2d 728, 730 (E.D. Pa. 2003). These two private
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factors, therefore, cancel each other out, and if considered at
all, point slightly in favor of keeping the case in the Eastern
District of Pennsylvania, as Plaintiff’'s forumchoice is entitled
to greater weight than Defendant’s. [d.

Simlarly, the convenience of the parties points slightly in
favor of keeping the case in the Eastern District of
Pennsyl vania. As noted above, the Court nust take into account
the relative physical |ocations as well as the nonetary resources
possessed by each party. In this case, Plaintiff is located in
Pennsyl vania, and has far | ess nonetary resources than Defendant.
Def endant is headquartered in M ssouri and incorporated in
Del aware, but has |ocations in both Pennsylvania and Connecticut.
It appears, therefore, that it would be inconvenient for
Plaintiff tolitigate this claimin Connecticut, whereas the sane
cannot be said for Defendant having to litigate this claimin
Pennsyl vania. G ven this background, we believe that it would be
slightly nore convenient for the parties to litigate this case in
the Eastern District of Pennsyl vani a.

Finally, the |location of books and records does not strongly
support either potential forum It should be expected that
docunents and records exist in both |ocations. Any accident
report taken by Defendant’s enpl oyees or any records kept by the
ener gency nedi cal personnel would likely still be in Connecticut.
Any records regarding Plaintiff’s ongoing treatnent, however,
al nost certainly remain in Pennsylvania. Gven that this is not

a case in which the production of a great deal of physica
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docunents woul d be expected, and given that those docunents that
do exist could likely be electronically reproduced with m ni nal
effort, we do not believe that this factor strongly favors
holding the trial in either |ocation.
Public Factors

Al nost none of the public factors point in favor of either
potential venue. As both parties agree, there is no difference
in the enforceability of any judgnment obtained, and there is no
di sparity between the adm nistrative difficulty in the two fora.
In addition, although each party asserts that it would be easier
and | ess expensive to try the case in their respective favored
districts, it appears that both | ocations woul d require nunerous
W tnesses to travel in order to testify. While Defendant asserts
that a transfer in venue woul d decrease any del ay caused by the
nunber of fact w tnesses in Connecticut, any decrease that was
actually realized would need to be offset against the del ay
caused by the transfer itself. W do not, therefore, think that
any practical considerations provide strong support for either
potential forum

Further, we do not think that this case presents any strong
| ocal interest in deciding a |ocal controversy. This case sinply
does not involve a |ocal controversy. As previously noted,
Plaintiff was not a resident of Connecticut, but was sinply there
for a brief visit. Further, Defendant is not an entity that has
a particularly local relationship with Connecticut. Jurors in

Connecticut do not have any special interest in the conduct of
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this national corporation that operates |ocations throughout the
country. W do not deny that individuals in Connecticut have an
interest in Defendant’s conduct, but rather sinply note that this
interest is not a distinctly local interest. Although this
injury, as is the case with al nost every tort, did occur in a
particular |ocation, we do not believe that this fact al one nakes
it alocal controversy or gives the |ocation of the accident any
particular local interest in deciding the controversy.

To the extent that there is a local interest in this
controversy, it blends into a consideration of the public
policies of the respective fora. 1In this case, we certainly
recogni ze that Connecticut has an interest in furthering its
public policies regarding | andowners’ responsibility for the
safety of their business invitees. As Defendant states, however,
Pennsyl vani a and Connecticut have simlar public policies, and it
appears froma cursory review that Connecticut law w |l apply
regardl ess of where this trial occurs. W, therefore, do not see
how Connecticut’s public policy will be harnmed by the action
remai ni ng i n Pennsyl vani a.

The final public factor to be considered—+the famliarity of
the trial judge wth the applicable state | awdoes favor
transferring the case to Connecticut, but we do not believe that
it strongly encourages such a transfer. Admttedly, the state’s
law with which this Court is nost famliar is Pennsylvania s. As
the parties have noted, however, Connecticut’s laws are simlar

to Pennsylvania’s in this area, and we do not believe that this
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Court would have any difficulty in applying Connecticut |aw.
Wil e this consideration does, therefore, favor transfer of the
case, it is not a strong consideration.
Bal anci ng

After considering all of the factors |listed above, it
appears that three of the private factors point in favor of
transferring the case to Connecticut, two of the private factors
poi nt toward keeping the case in Pennsylvania, and one of the
factors does not point in either direction. Further, of the
three factors that point in favor of transfer to Connecticut, two
of these—befendant’s forum preference and the conveni ence of
W t nesses—are weak points in favor of transfer. Turning to the
public factors, none of these favor a particular forum other than
the judge's famliarity with the applicable state law, and this,
again, only slightly favors the transfer of the present case.
G ven this al nost even bal ance between the conveni ence of the two
fora, Defendant has not net its high burden of convincing this
Court to override Plaintiff’'s preference and transfer the case to
the District of Connecticut.

Concl usi on

After balancing the private and public factors |listed above,
Def endant has not established that a transfer of venue woul d be
appropriate in this case. As the nmgjority of both the public and
private factors do not strongly favor either the Eastern D strict
of Pennsylvania or the District of Connecticut as a forumfor

this case, Plaintiff’s choice of venue nust be respected, and

9



Def endant’s Modtion nust be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
THOVAS FUENTES,
Plaintiff, : ClVIL ACTI ON
v. : No. 09-cv-5804

AMC ENTERTAI NVENT HOLDI NGS, | NC.
d/b/a, t/a LONE S THEATERS,

Def endant .
ORDER
AND NOW this 5th day of April, 2010, upon
consideration of Defendant’s Mtion to Transfer Venue (Doc. No.
12) and responses thereto, for the reasons set forth in the

attached Menor andum Defendant’s Mtion i s DEN ED
BY THE COURT:

s/J. Curtis Joyner

J. Curtis Joyner, J.
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