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MEMORANDUM
Bartle, C. J. April 6, 2010

Plaintiff Janell T. More, a former Contast Corporation
enpl oyee, brings this putative class action under 88 409 and
502(a) of the Enployee Retirenment Incone Security Act of 1974
("ERISA"), 29 U S.C. 88 1109 and 1132(a), on behal f of
participants in and beneficiaries of the Contast Corporation
Retirement-Investnment Plan (the "Plan"). Defendants are the
Contast Corporation ("Contast"), several current and forner
menbers of Contast's |Investnent Commttee (the "Il nvestnent
Comm ttee defendants”), and several Contast enployees allegedly
responsi bl e for nonitoring the nenbership of the Investnent
Commttee in 2007 (the "Monitoring defendants").

Now before the court is the notion of plaintiff to
certify a plaintiff class, appoint Janell T. More as class
representative, and appoint the law firmof WIlf Hal denstein
Adl er Freeman & Herz as class counsel pursuant to Rules 23(a) and

(b)(1) of the Federal Rules of Civil Procedure.



I .

Plaintiff alleges that defendants knew t hat one of the
Pl an funds, consisting al nost entirely of Contast commobn stock
(" Company Stock Fund"), was artificially inflated from
February 1, 2007 to Decenber 5, 2007 (the "Cd ass Period") but
continued to invest noney fromparticipants into the Conpany
Stock Fund. Specifically, in Count |I of the Second Amended
Complaint, plaintiff seeks to hold defendants |iable for breach
of their fiduciary duty of care to Plan participants in violation
of § 404(a)(1)(B) of ERISA 29 U.S.C. § 1104(a)(1)(B). She
asserts that defendants failed to act prudently with respect to
the Plan's investnent in the Conpany Stock Fund during the C ass
Period. Count Il avers that defendants breached their fiduciary
duty of loyalty under § 404(a)(1)(A), 29 U.S.C. § 1104(a)(1) (A,
by placing their own interests above those of the Plan
participants with respect to Plan adm nistration during the C ass
Period.! Count |V asserts that Contast and the Monitoring
def endants breached their fiduciary duty to nonitor the
| nvest nent Conmmittee defendants during the C ass Period under
8§ 404(a)(1)(A) and (B). Finally, in Count V plaintiff alleges
liability under § 405(a) of ERISA 29 U S.C. § 1105(a), for

1. In an order dated Cctober 28, 2008, the court dism ssed Count
11 of the Anended Conplaint, alleging breach of a fiduciary duty
for failure to provide "conplete and accurate information," for
failure to state a claimupon which relief can be granted for

| oss causation. In that order, the court also dismssed Count |
agai nst M chael J. Angelikas.
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breaches of fiduciary duties conmtted during the Cass Period by
i ndi vi dual defendants on a theory of co-fiduciary liability.

During her enploynment with Contast, Mbore began
participating in the Plan, which is a defined contribution
retirement benefits plan avail able to enpl oyees of Contast and
its subsidiaries. The Plan offered several investnent funds
anong whi ch participants could choose to allot their investnent
dol lars. Throughout the Class Period, the Plan offered anong its
i nvestment options the Conpany Stock Fund, even though the Pl an
docunents did not require it to do so. Moore, as well as nany
other Plan participants, invested in this particular Fund.

On February 1, 2007, Contast issued a press rel ease
announcing its financial results for the fourth quarter and year
end of 2006, which were overwhel m ngly positive. The rel ease
al so contained a prediction of Contast's 2007 performance,
entitled "2007 Financial Qutlook,"” which anticipated substanti al
conti nued grow h.

On May 5, 2007, Moore's enploynent with Contast was
term nated. After consulting with an attorney, she signed a
rel ease in exchange for six nonths of severance benefits. 1In the
rel ease, she agreed to "knowi ngly and voluntarily waive, rel ease
and forever discharge" any and all past and present clains she
had agai nst Contast. On May 31, 2007, Moore exercised stock
options that had previously been granted as part of her

conpensation. She received $65, 360.19. On Septenber 11, 2007,



Moore |iquidated her holdings in the Conpany Stock Fund and
received $1, 411.62.°

On Decenber 4, 2007, after the markets cl osed, Contast
i ssued a press release materially revising Contast's outl ook for
2007 and painting a distinctly | ess favorable picture of the
conpany's 2007 financial outlook than had been announced since
the preceding February. As a result of these disclosures, the
pri ce of Contast common stock fell $2.55, to $18.12 per share.
At one point during the Cass Period, the Contast stock had
traded as high as $29 per share.?

Moore all eges that from February 1, 2007 through
Decenber 5, 2007 "the Conpany's true financial and operating
condition and prospects were nmaterially worse than the upbeat
statenents | ed analysts and the nmarket to believe. As a result,
the prices at which the comon stock traded in the open market
were artificially inflated.” Moore nmaintains that the defendants
knew or shoul d have known, based on this artificial inflation,
that the Conpany Stock Fund was an inprudent investnment for the

Pl an.

2. Investnents in the Conpany Stock Fund made up approxi mately
11 percent of Moore's overall plan holdings fromFebruary 1, 2007
t hrough Septenber 11, 2007. Her remaining hol di ngs were varied
anong ot her Pl an funds.

3. As alleged in the Second Anended Conpl aint, the price of
Contast stock during the first three weeks of the O ass Period
was between $39 and $43 per share. On February 22, 2007, Contast
announced a 3:2 stock split, reducing its price per

share to $27.45 per share (or $41.175 per pre-split share) on

t hat date.
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.
Moore describes the class which she seeks to represent,
pursuant to Rules 23(a) and (b)(1) of the Federal Rules of G vil
Procedure, as:

Al'l persons who were participants in or
beneficiaries of the Plan at any tinme from
February 1, 2007 to Decenber 5, 2007 (the
"Class Period") and whose accounts incl uded
i nvestrments in the Contast C ass A Conmon
Stock Fund or the Contast C ass A Speci al
Common St ock Fund (the "Conmpany St ock

[ Fund] ™).

Qur Court of Appeals has explained that class
certification "is proper only "if the trial court is satisfied,
after a rigorous analysis, that the prerequisites’ of Rule 23 are

nmet . In re: Hydrogen Peroxide Antitrust Litig., 552 F.3d 305,

309 (3d Gr. 2009). In conducting such an analysis, we nust

t hor oughly exam ne the factual and |legal allegations relating to
the certification issue. 1d. Thus, "the decision to certify a
class calls for findings by the court, not nerely a 'threshold
showi ng' by a party, that each requirenent of Rule 23 is net."
Id. at 307. Factual determ nations "supporting Rule 23 findings
must be made by a preponderance of the evidence." |d.
Additionally, we "nmust resolve all factual or |egal disputes
relevant to class certification, even if they overlap with the
merits - including disputes touching on elenents of the cause of

action." |d.



L.
Def endants first contend that Mbore does not have
standing to bring this action. It is well settled that the
"irreduci bl e constitutional mninmm of standing” requires that

the plaintiff has suffered an "injury in fact,"” which our Suprene
Court has described as "an invasion of a legally protected
interest which is (a) concrete and particularized" and "(b)

actual or inmmnent[.]" Lujan v. Defenders of Wldlife, 504 U S

555, 560 (1992). Needless to say, Moore nust have suffered an
injury-in-fact in order to serve as the naned plaintiff in a

class action. See G aden v. Conextant Sys. Inc., 496 F.3d 291,

302 n.14 (3d Gr. 2007). Section 502(a) of ERISA grants a Pl an
partici pant or beneficiary standing to bring a civil enforcenent
suit "to recover benefits due to himunder the terns of his plan,
to enforce his rights under the ternms of the plan, or to clarify
his rights to future benefits under the ternms of the plan.” 29
US C 8§ 1132 (2010). As the Suprene Court held in LaRue v.
DeWl ff, Boberg & Associates, "although 8 502(a)(2) does not

provide a renedy for individual injuries distinct fromplan
injuries, that provision does authorize recovery for fiduciary
breaches that inpair the value of plan assets in a participant's
i ndi vi dual account."” 552 U S. 248, 256 (2008).

Def endants maintain that More has suffered no such
i njury because she realized a profit when she sold her Plan
hol di ngs and Contast stock options. Moore's expert Steven P

Fienstein, Ph.D., C.F.A , opines that she incurred a | oss of

- 6-



bet ween $250. 53 and $390.60. Defendants argue that any | oss that
Moore suffered in her Plan holdings nust be offset by the
enhanced gain that she realized through her sale of Contast
options which had been provided to her as part of her enpl oynent
conpensati on package outside of the Plan.

Moore sold her options on May 31, 2007, for $65, 360. 19,
when according to Moore, the price of the stock was artificially
inflated. Defendants take the position that if Moore is correct,
she realized $7,948.69 nore on that sale than she woul d have
realized had the stock not been artificially inflated. They
mai ntain that any | oss Mbore suffered inside the Plan should be
of fset by this enhanced profit.

In our view, More's unrelated sale of Contast stock
options has no rel evance as to whether she has suffered any
injury from defendants' purported breach of ERI SA fiduciary
duties with respect to the Plan. More's stock options were
granted to her and sold by her in transactions outside of and
i ndependent of the Plan. The defendants fail to cite to a single
case where a court has applied non-Plan profits to the
calculation of an ERISA plaintiff's Plan | osses. Defendants
reliance on 8§ 213 of the Restatenent (Third) of Trusts is
m spl aced. Section 213 nmerely states that "the trustee is
accountable only for the net gain or chargeable only with the net
| oss resulting therefrom"™ This principle is unavailing since it

applies only to the net gain or loss within a trust, in this case



within an ERI SA Plan fund. Mdore's stock options were not Plan
hol di ngs.

Def endants' reliance on Edgar v. Avaya, Inc., 503 F.3d

340, 350 (3d G r. 2007) is inapposite as Avaya deals only with
gains and |l osses fromsales within a Plan. W find persuasive
t he reasoning of cases that hold that unrel ated accounts should
be treated separately and cannot be used to of fset any rel evant

gains or losses within a Plan fund. See In re CIGNA Corp

Securities Litig., 459 F. Supp. 2d 338 (E.D. Pa. 2006); Argent

Cl assic Convertible Arbitrage Fund, L.P. v. Rite Aid Corp., 315

F. Supp. 2d 666 (E.D. Pa. 2004).

Even in the absence of any offset fromthe sale of her
Contast stock options, defendants contend that More did not
experience any nonetary loss within the Plan and therefore cannot
proceed as a plaintiff or as a class representative. They argue
that the "artificial inflation"” nethodol ogy nust be used in
calculating Moore's |l oss. As described by defendants' expert
Vinita M Juneja, Ph.D., one first determ nes what the price of a
stock woul d have been had the market not been artificially
inflated by false or msleading information. That price is then
conpared with the actual price of the allegedly artificially
inflated stock. A loss occurs only if a plaintiff would have
gained a greater profit or incurred a smaller |loss by investing
in non-inflated stock than what he or she actually gained or |ost

by investing in the inflated stock. Under the artificial



i nflati on approach, Juneja cal cul ated that More experienced a
net gain of $203.52 fromthe Conpany Stock Fund.

Moore mai ntains that the proper way of measuring |oss
in ERI SA fiduciary breach cases is the "alternative investnent”
nmet hodol ogy, which determ nes "the anmount that affected accounts
woul d have earned if prudently invested." G aden, 496 F.3d at

301, quoting Donovan v. Bierwith, 754 F.2d 1049, 1056 (2d Cr

1985).* Under this approach, the court selects an alternative

i nvestment and then conpares what More woul d have earned under
that investnent strategy with what she in fact earned through the
al | egedly inprudent Conpany Stock investnment. G aden, 496 F.3d
at 301. If More would have realized a greater profit with a
prudent, alternative investnent, she would be determ ned to have
sustained a | oss fromher involvenent in the Conpany Stock Fund.

Plaintiff's expert cal cul ated that under the

alternative investnent nethodol ogy Moore | ost between $250.53 and
$390.60 (PI.'s Ex. E at 15). Defense expert Juneja concedes that
usi ng that nethodol ogy produces a net |oss to Moore, although

Juneja calculates that | oss to be between $57.08 and $203. 51.

4. Defense expert Juneja refers to a "profit/loss" nethodol ogy.
Al ternative investnment and profit/l oss nethodol ogi es, as
described by both plaintiff and defendants, are essentially the
same. There are mnor differences as described by plaintiff
expert Fienstein and defense expert Juneja, but both

nmet hodol ogi es invol ve conparing plaintiff's result fromthe
Conpany Stock Fund to the result she woul d have achieved in an
alternative fund. For clarity, the court shall refer to this
overal | approach as the "alternative investnent" nethodol ogy.
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Under Hydrogen Peroxide, 552 F.3d 305 (3d G r. 2009),

it is incunmbent on the court at this stage of the proceedings to
assess which is the appropriate nethodol ogy for calculating
damages in order to determ ne whether Moore is has suffered an

injury-in-fact. |In Graden v. Conextant Sys. Inc., the Court of

Appeals for the Third G rcuit adopted the alternative investnent
approach for the nmeasurenent of danmages in cases for fiduciary
breaches under ERI SA. 496 F.3d 291, 301 (3d Gr. 2007). Wile
defendants are correct that the alternative investnent approach
is the appropriate nmethod for assessing danages in a case of
securities fraud, we do not have such a case before us. 1d.

Moore has produced sufficient evidence for present
pur poses to denonstrate that she has suffered an injury-in-fact
in the formof econonmic loss to her individual account.?®

| V.

Def endants al so argue that, even if Myore has suffered
an injury-in-fact, she cannot serve as a class representative
because she signed a rel ease of her clains agai nst Contast on

May 5, 2007. In In re: Schering Plough Corp. ERISA Litigation,

our Court of Appeals has recently provided significant guidance

on the validity of an ERISA release and its applicability to a

5. Defendants also contend that even if More may represent a

cl ass seeki ng danages, she does not have standing to seek the
injunctive relief of divestiture of common stock fromthe Conpany
Stock Fund because she is no | onger an enpl oyee of Contast and
has no current investnent in the Plan. W do not have to address
this issue since Miore seeks no such relief in the Second Anended
Conpl ai nt .
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plaintiff's ability to represent a class. 589 F.3d 585 (3d Gr
2009). In that case, the Court of Appeals considered whet her
M chell e Wendel , a forner enployee of Schering-Pl ough who
participated in its defined contribution savings plan, could
serve as the sole class representative in an ERI SA claim after
signing a separation agreenent that granted her enhanced
severance conpensation in exchange for a general rel ease and
covenant not to sue the conpany. See id. at 591-92. The
District Court voided the rel ease under 8 410(a) of ERI SA, which
provi des that "any provision in an agreenent or instrunment which
purports to relieve a fiduciary fromresponsibility or liability
for any responsibility, obligation, or duty under this part shal
be void as against public policy.” 29 U S.C § 1110 (2010).

The Court of Appeals reversed. It held that an
i ndi vi dual release of ERISA clainms, signed by an enpl oyee, is
valid and not barred by the | anguage of 8 410(a). The court
reasoned that voiding all individual releases would prevent a
person fromever being able to settle an ERI SA claimand would
always require a trial. More's release here is clearly valid.

The Court of Appeals explained that the existence of a
rel ease does not end our analysis and does not necessarily

prevent a plaintiff frombeing a class representative.® |f Moore

6. Wiile the Court of Appeals never specifically nmentioned that
the plaintiff, who signed the rel ease, nust have suffered an
injury-in-fact, we presume that the basic requirenents of
standi ng are unchanged.
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neets the requirenments of Rule 23, she may serve in this
capacity.
V.
We now turn to the question of whether More has
satisfied the elements for class certification under Rule 23(a)
and (b) of the Federal Rules of G vil Procedure. Under Rule
23(a), she must denonstrate follow ng:

a) Prerequisites. One or nore nmenbers of a
cl ass may sue or be sued as representative
parties on behalf of all nenbers only if:

(1) the class is so nunerous that joinder of
all nmenbers is inpracticable;

(2) there are questions of |aw or fact common
to the cl ass;

(3) the clains or defenses of the
representative parties are typical of the
clainms or defenses of the class; and

(4) the representative parties will fairly
and adequately protect the interests of the
cl ass.

These four prerequisites are commonly described as
nunmerosity, commonality, typicality, and adequacy. Here,
def endants do not chall enge Moore's contentions that the putative
cl ass satisfies the nunmerosity or conmonality requirenents. W
agree that this putative class with over 35,000 nenbers neets the
nunmerosity prerequisite. Moore has established, as well, that a
nunber of comon issues pervade this case, including whether
def endants were fiduciaries of the Plan and whet her defendants
breached their fiduciary duties by allowing the Plan to invest in
t he Conpany Stock Fund. A plaintiff need show only one common
issue to fulfill the commonality requirenent. |In re the

Prudential Ins. Co. of Am Sales Practice Litig., 148 F.3d 283,
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310 (3d Gir. 1998); Baby Neal v. Casey, 43 F.3d 48, 56 (3d Gir.
1994) .

The typicality requirenment of Rule 23(a)(3) "centers on
whet her the interests of the naned plaintiffs align with the

interests of the absent nenbers."” Stewart v. Abraham 275 F.3d

220, 227 (3d GCr. 2001); see also Newton v. Merrill Lynch,

Pierce, Fenner & Smth, Inc., 259 F.3d 154, 183 (3d Cr. 2001).

The court nust determ ne "whether the named plaintiffs' clains
are typical, in common-sense terns, of the class, thus suggesting
that the incentives of the plaintiffs are aligned with those of

the class.” Beck v. Mxinus, 457 F.3d 291, 295-96 (3d G r. 2006)

(citation omtted). Cenerally, "cases challenging the sane
unl awf ul conduct which affects both the naned plaintiffs and the
putative class usually satisfy the typicality requirenent
irrespective of the varying fact patterns underlying the
i ndi vidual clainms.” Baby Neal, 43 F.3d 48, 58 (3d Cir. 1994)
(citation omtted). Finally, "even relatively pronounced factual
differences will generally not preclude a finding of typicality
where there is a strong simlarity of legal theories.” 1d. Most
recently, our Court of Appeals has cautioned that:

[Clourts nust consider the attributes of the

proposed representatives, the class as a

whol e, and the simlarity between the

proposed representatives and the class. This

I nvestigation properly focuses on the

simlarity of the legal theory and |egal

clainms; the simlarity of the individual

ci rcunst ances on whi ch those theories and

clains are based; and the extent to which the

proposed representative may face significant
uni que or atypical defenses to her clains.
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In re: Schering Plough ERISA Litigation, 589 F.3d 585, 597-98 (3d
Cir. 2009).

Adequacy of the nanmed plaintiff, a closely related but
separate inquiry under Rule 23(a)(4), requires "nanmed plaintiffs

interests [to be] sufficiently aligned with the absentees’. In

re Community Bank of Northern Virginia, 418 F.3d 277, 303 (3d

Cir. 2005) (internal citation omtted). The Suprene Court has
noted that typicality and adequacy inquiries often nerge because
both | ook to potential conflicts and to "whether the naned
plaintiff's claimand the class clains are so interrelated that

the interests of the class nmenbers will be fairly and adequately

protected in their absence.” Anthem Prods. v. Wndsor, 521 U S.
591, 626 n.20 (1997) (quoting Gen. Tel. Co. Sw. v. Falcon, 457

U S. 147, 157 n.13 (1982)). Because of the simlarity of these
two inquiries, questions of whether a unique defense, such as a
rel ease, or early liquidation of one's stock should defeat class
certification are rel evant under both prongs.

Def endants contend the rel ease Mbore signed presents a
uni que defense that renders Moore an atypical or inadequate class
representative. Moore responds that the rel ease unanbi guously
allows her to assert a claimfor the period of May 7, 2007 to
Septenber 11, 2007 and that the "uni que defense"” of the rel ease
will not feature sufficiently inthe litigation to prevent

certification. Qur Court of Appeals directs us to conduct a
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factual inquiry when a sole naned plaintiff has signed a rel ease
in an ERI SA 8§ 502(a) lawsuit, as we have here.

The Court of Appeals has stated in Beck v. Maxinus,

Inc., "a defendant must show sone degree of |ikelihood a unique
defense will play a significant role at trial” in order to defeat
certification of the class on the grounds of typicality and
adequacy. 457 F.3d 291, 300 (3d Cr. 2006). Furthernore, the
mai n focus of the typicality inquiry nmust remai n on whether
Moore's incentives in litigating this case remain "typical, in
common sense terns, of the class, thus suggesting that the
incentives of [More] are aligned with those of the class.” 1d.
at 295-96. If a unique defense will likely distract Moore and
change her incentives in prosecuting this case, we cannot all ow
her to proceed as class representati ve.

It is undisputed that there are 35,394 putative cl ass
menbers. Five hundred fifty-four Contast enpl oyees signed
rel eases as part of an enhanced severance package during the
proposed Cl ass Period, from February 1, 2007 to Decenber 5, 2007.
Al'l of these rel eases were identical to the one Miore signed. It
i s unknown how many of these 554 enpl oyees will be class nmenbers,
al t hough Moore concedes that there are likely to be fewer than
this nunber. At nost, approximately 1.5% of the putative class
menbers have signed a rel ease.

Pursuant to the rel eases signed by More and ot her
partici pants, they "knowi ngly and voluntarily waive[d],

rel ease[d] and forever discharge[d]" any and all past and present
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clainms that they had agai nst Contast. However, the rel eases made
clear that "[t]his Agreenent does not, however, release any
rights or clains which may arise after the date on which you sign
this Agreenent, any rights which cannot be waived as a matter of
law, and the rights and obligations of the parties under this
Agreenent." Thus, a participant was free to pursue recovery for
rights or clains arising after the date his or her rel eases was
execut ed.

Since Moore's rel ease bars her recovery for loss to her
account for part of the proposed class period, we nust detern ne
whet her typicality and adequacy exist for her to serve as cl ass

representative. In Murrissey v. Curran, the Court of Appeals for

the Second Circuit held that "ERI SA i npose[s] a continuing duty
to review and |liquidate inprovident investnents.” 567 F.2d 546,
549 (2d Gr. 1977). Several district courts in the Third Crcuit
have found this reasoning persuasive and have adopted it. See

Pensi on Ben. Guaranty Corp. v. Greene, 570 F. Supp. 1483, 1488-89

(WD. Pa. 1983); Glliamyv. Edwards, 492 F. Supp. 1255, 1261

(D.N.J. 1980); Trustees of the Retirenent Benefit Plan v.

Equi bank, 487 F. Supp. 58 (WD. Pa.), appeal disn ssed, 639 F.2d

772 (3d GCir. 1980). In these cases, the plaintiff alleged that
the breach of fiduciary duty had originated before the enactnent
of ERI SA and continued thereafter. The courts agreed with
plaintiffs that the breach of fiduciary duty was a conti nui ng

wrong and all owed the action to go forward.
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This reasoning, in our view, is equally applicable to
Moore's individual claimwhere the alleged wong began at a tine
barred by her rel ease but has continued beyond the date on which
she rel eased her clains. The defendants had a continuing duty,
under ERISA, to review the prudence of the Plan's hol dings and

di vest the Plan of inprudent funds. See Mrrissey, 567 F.2d at

549; 29 U S.C. 8§ 1104 (2010); see also Restatenent (Third) Trusts
§ 92. If the defendants failed properly to exercise that duty
t hroughout the class period, defendants have commtted a
continuing wong. As a continuing wong, the breach of fiduciary
duty is continually arising anew. Thus, the rel ease does not bar
Moore from proceeding with the claimto the extent it occurs
after May 7, 2007, the date on which she signed the rel ease.

Had t he defendants divested the Plan of the Contast
Stock Fund on or before May 7, 2007, we m ght have a different
case. However, defendants did not do so and persisted in
allowing the Plan to hold what Moore all eges was an i nprudent
investnment until Decenber 5, 2007. Wiile, as noted above, Moore
herself will not be able to recover for her individual account
for any | oss sustained during the period between February 1, 2007
and May 7, 2007, the evidence of the conduct of defendants and
the price of the Contast stock from February 1, 2007 onward w ||
be highly relevant in order to prove the continuing breach of
fiduciary duty which was occurring while she participated in the
Conmpany Stock Fund after she signed her release. On February 1,

2007, Contast issued an exceedingly positive outlook for its
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future earnings, and on Decenber 4, 2007, after the markets had
closed, it revised dowward that previous 2007 outlook to a
significant degree, causing a drop in the Contast stock price.
Wt hout evidence of what took place during the entire ten nonth
period, the jury will have an inconplete picture and it would be
hanpered i n determ ni ng whet her defendants breached their
fiduciary duties to the Plan or any participant during any part
of the proposed peri od.

In our view, defendants have not shown that More wll
need to devote significant "tinme and effort to the defense [ of
the rel ease] at the expense of issues that are common and

controlling for the class,” or that the release is likely to
constitute "a nmajor focus of the litigation.”™ Beck, 457 F.3d at

297, 301; see also Schering Plough, 420 F.3d at 598. G ven that

"even relatively pronounced factual differences will generally
not preclude a finding of typicality where there is a strong
simlarity of legal theories,” we find that Moore is both a

typi cal and an adequate class representative, notw thstanding the
May 7, 2007 release or her Septenber 11, 2007 |iquidation of Plan
hol di ngs. Baby Neal v. Casey, 43 F.3d 48, 58 (3d GCr. 1994).

Furthernore, the calculation of the ultimte recovery
by Moore and the putative class nmenbers for their individual
accounts, whether or not they have signed rel eases, does not
defeat class action certification here. "[I]t has been commonly
recogni zed that the necessity for calcul ation of danages on an

i ndi vi dual i zed basi s should not preclude class determ nati on when

-18-



t he common issues which determne liability predom nate.” See

Bogosian v. Gulf QI Co., 561 F.2d 434, 456 (3d Cir. 1977). This

lawsuit is an action on behalf of the Plan, and the intended
focus is on whether defendants breached their fiduciary duties.

See LaRue v. DeWl ff, Boberg & Associates, 552 U S. 248, 256

(2008). Again, the issue of the release is not likely to present
a major focus of the litigation, and we find that it alone wll
not prevent Moore from serving as class representative.

Qur Court of Appeals has recently reiterated that:

The simlarity between clains or defenses of
the representative and those of the class
does not have to be perfect. ... [F]actual

di fferences between the proposed
representative and ot her nenbers of the class
do not render the representative aytpical if
the claimarises fromthe sane event or
practice or course of conduct that gives rise
to the clainms of the class nenbers.

[ enphasi s added]

Schering Pl ough, 589 F.3d at 598. Wiile More's specific claim

may occur over a shorter or different tine period than other
cl ass nmenbers' clainms, there is a "strong simlarity of |egal
t heori es” based on a single "course of conduct"” by defendants.

Baby Neal, 43 F.3d at 58; Schering Plough, 589 F.3d at 598.

We find persuasive the reasoning adopted by the court

in Jones v. NovaStar Financial Inc., 257 F.R D. 181 (WD. M.

2009). In that case, the plaintiff |iquidated her Plan assets
only a few weeks into the five-nonth proposed class period but
sought to act as the class representative for an ERI SA suit. The

court stated that "[t] hough [plaintiff] was able to mnimze her
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injury by cashing out early, the nature of her clains — that

Def endant' s al |l eged m sconduct caused |losses to the Plan — is
typical of the clains of other class nenbers.” NovaStar, 257
F.R D. at 189. The court pointed out that, "[b]ecause her assets
will be affected, [plaintiff] has an incentive to nmaxim ze the
recovery of the Plan, regardless of whether or not that recovery
flows directly fromher personal injury.” |Id. at 189. 1In clains
for breach of fiduciary duty under ERI SA, all class nenbers have
a shared interest in establishing defendants' liability that
vastly outwei ghs any divergence of interests that arise from

differing dates of purchase and sale. See D Felice v. U.S.

Ai rways, 235 F.R D. 70, 79 (E.D. Vva. 2006).

Havi ng determ ned that More has satisfied the four
prerequisites for class certification under Rule 23(a), we now
turn to whether her claimneets the requirenments for
certification under Rule 23(b). Moore maintains that
certification under Rule 23(b)(1)(A) or 23(b)(1)(B) is
appropri ate.

Rul e 23(b) (1) provides:

A class action nmay be maintained if Rule

23(a) is satisfied and if:

(1) prosecuting separate actions by or against
i ndi vi dual class nmenbers would create a risk of:
(A) inconsistent or varying adjudications
with respect to individual class nenbers that
woul d establish inconpatible standards of
conduct for the party opposing the class; or
(B) adjudications with respect to individual
cl ass nmenbers that, as a practical matter,
woul d be dispositive of the interests of the
ot her menbers not parties to the individual
adj udi cations or would substantially inpair
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or inpede their ability to protect their
interests.

We agree with Moore that certification under Rule

23(b)(1)(B) is appropriate in this case. |In Schering Plough, our

Court of Appeals upheld the district court's holding that a
nearly-identical breach of fiduciary duty claimfor a defined
contribution plan nmet the requirements of Rule 23(b)(1)(B). 589
F.3d 585, 604-05 (2009). The court noted that the plaintiff's
"proofs regardi ng defendants' conduct will, as a practical
matter, significantly inpact the clains of other Plan

partici pants and of enployees who invested in the Stock Fund."
Id. at 604. The court affirned that, despite the defined
contribution context, "breach of fiduciary duty clains brought
under 8 502(a)(2) are paradignmatic exanples of clains appropriate
for certification as a Rule 23(b)(1) class.” 1d. W find that
the clains alleged fulfill the requirements for certification
under Rule 23(b)(1)(B)

For the aforenentioned reasons, we will grant class
certification for Moore's clainms and appoint Janell T. Moore as
cl ass representati ve.

VI .

Finally, More seeks to have the law firm of Wl f
Hal denstein Adl er Freeman & Herz appointed as class counsel. The
firmis experienced in class action and ERISA litigation and is

capabl e of conducting this |awsuit and protecting the interests
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of putative class nenbers. There is no opposition to this

appointnment. We will grant Moore's notion in this regard.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANELL T. MOORE ) C VIL ACTI ON
. )
COMCAST CORPORATI ON, et al . : NO. 08-773
ORDER

AND NOW this 6th day of April, 2010, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of plaintiff Janell T. Moore for class
certification is GRANTED;

(2) the followi ng class be certified for Counts I, 1|1,
IV and V of the plaintiff's Second Arended Conplaint: All
persons who were participants in or beneficiaries of the Contast
Corporation Retirenent-Investnent Plan at any tinme from
February 1, 2007 to Decenber 5, 2007 and whose accounts i ncl uded
investnents in the Contast C ass A Common Stock Fund or the
Contast Cl ass A Special Common Strock Fund;

(3) plaintiff Janell T. More is appointed class
representative; and

(4) the law firmof Wl f Hal denstein Adler Freeman &
Herz LLP is appointed class counsel.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



