IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM TOM NO, | ndividually
and trading as Tomno's Deli, Cvil Action
No. 08-cv-06018
Plaintiff

VS.

CI TY OF BETHLEHEM

JOHN R LEZOCHE, |Individually
and as zoning Oficer for the
City of Bethlehem and

JOHN DCES 1-100,

N N N N N N N N N N N N N N

Def endant s

APPEARANCES:
SHERYL L. BROWN, ESQUI RE
On behalf of Defendants Cty of Bethl ehem
and John R Lezoche

THOVAS K. SCHI NDLER, ESQUI RE
On behal f of Plaintiff

OP1 NI ON

JAMES KNOLL GARDNER,
United States District Judge

This matter is before the court on Defendants, City of
Bet hl ehem and John R Lezoche's Partial Mtion to Dismss
Plaintiff’s Conplaint, which notion was filed together with a
menor andum of |aw in support on March 5, 2009. Plaintiff WIIliam
Tomno’s Brief in Qpposition to Defendants’, City of Bethlehem

and John Lezoche's Partial Mdtion to Disnmiss Plaintiff’'s



Compl aint was filed March 30, 2009. For the reasons articul ated

inthis Opinion, | grant in part and deny in part defendants’
nmotion. Specifically, | dismss Counts |I-1V agai nst defendant
Lezoche. | dismss fromthe Conpl aint the due process claimin
Count 1, and Counts Il and Ill in their entirety, against

defendant City of Bethlehem Finally, | give plaintiff until
April 20, 2010 to amend his Conplaint in accordance with this
Qpi ni on.

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
gquestion jurisdiction pursuant to 28 U.S.C. § 1331.
VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(a)(2)
because the events giving rise to plaintiffs’ clains allegedly
occurred in Bethlehem Northanmpton County, Pennsylvania, which is
within this judicial district.

PROCEDURAL HI STORY

Plaintiff initiated this action on Decenber 30, 2008 by
filing a four-count civil Conplaint against defendant City of
Bet hl ehem (“the CGty”); defendant John R Lezoche, individually
and as Zoning Oficer for the Gty of Bethlehem and defendants
“John Does 1-100”". Plaintiff’s clains arise fromactions
all egedly taken by defendants in the context of plaintiff’s

operation of Tomno's Deli in Bethlehem Pennsylvani a.



Count | of the Conplaint is styled “Violation of The
Cvil Rghts Act, 42 U S.C. 8§ 1983". It alleges violations of
Article 1V, 8 2 and the Fourteenth Amendnent of the United States
Constitution against all defendants. Count Il alleges that al
def endants conspired to deprive plaintiff of rights, in violation
of 42 U.S.C. 8 1985. Count IIl sets forth a claimof civil
conspi racy agai nst all defendants, and Count |V sets forth a
cl ai m of abuse of process agai nst defendant Lezoche. Both
Counts Il and IV charge violations of Pennsylvania state | aw.*
On March 5, 2009, defendants City and Lezoche filed the
within notion to dismss pursuant to Rule 12(b)(6) of the Federal
Rules of G vil Procedure. On March 19, 2009, plaintiff filed a
notion for enlargenent of tinme to respond to the notion. On
March 30, 2009, plaintiff filed its brief in opposition to the
notion. By Order dated May 21, 2009, | granted plaintiff’s
notion for enlargenent of tinme and deened plaintiff’s brief in
opposition to have been tinely filed. Hence this Opinion.

STANDARD OF REVI EW

A claimmay be di sm ssed under Federal Rule of Cvil
Procedure 12(b)(6) for “failure to state a clai mupon which

relief can be granted”. A 12(b)(6) notion requires the court to

! Def endants’ nmotion to dismiss notes that plaintiff fails to plead
whet her the “civil conspiracy” claimis pursuant to 42 U S.C. § 1983 or
Pennsyl vania state |aw, and substantively addresses both. Plaintiff’'s brief
in opposition makes clear that Count Ill is a claimfor civil conspiracy under
Pennsyl vania law. Therefore, | treat it as such.
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exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbly, 550 U.S. 544, 127 S.C. 1955, 167 L.Ed.2d 929 (2007)).
Odinarily, a court’s review of a notion to dismss is
limted to the contents of the conplaint, including any attached

exhi bits. See Kul wi cki v. Dawson, 969 F.2d 1454, 1462

(3d Cir. 1992).
Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenment of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly,
550 U. S. at 555, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.
Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

light nost favorable to the non-noving party. Phillips v. County

of Allegheny, 515 F.3d 224, 233 (3d Cr. 2008); Wrldcom Inc. v.

G aphnet, Inc., 343 F.3d 651, 653 (3d Cr. 2003). Nevertheless,
a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).




A conpl aint may not be dism ssed nerely because it
appears unlikely that plaintiff can prove those facts or wll
ultimately prevail on the nerits. Phillips, 515 F. 3d at 231.
Neverthel ess, Rule 8(a)(2) requires a “showing” rather than “a
bl anket assertion of an entitlenent to relief”. Wthout sone
factual allegation in the conplaint, a clainmnt cannot satisfy
the requirenent that he or she provide not only “fair notice”,
but also the “grounds” on which the claimrests. Phillips,

515 F. 3d at 232.

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential
al l egations respecting all the material elenents necessary to
sustain recovery under sone viable legal theory.” Twonbly,

550 U. S. at 555, 127 S.Ct. at 1969, 167 L.Ed.2d at 944 (quoting

Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984) (enphasis in original); Haspel v. State Farm

Mut ual Auto | nsurance Conpany, 241 Fed. Appx. 837, 839 (3d Gr

2007) .

Dismssal is proper if a party fails to all ege
sufficient factual matter which, if accepted as true, could
“state a claimto relief that is plausible on its face”.

Ashcroft v. Igbal, _ US. _, 129 S.Ct. 1937, 1949,




173 L. Ed. 2d 868, 884 (2009) (quoting Twonbly, 550 U. S. at 570,
127 S.Ct. at 1974, 167 L.Ed.2d at 949)).
FACTS

Based upon the avernments in plaintiff’s |engthy
Conpl ai nt, which | nust accept as true under the foregoing
standard of review, the pertinent facts are as foll ows.

I n Decenber 1997, plaintiff bought a barber shop and
tailor shop |ocated at 1037 Main Street, Bethlehem Pennsylvania
(“the Tom no property”) with the intent to change it to a
delicatessen. The Tom no property is located in an R-M
Residential District under the provisions of the Zoning O dinance
of the City of Bethlehem and is |located in a nei ghborhood which
isamx of multi-famly residential and comrercial uses, with a
hi gh percentage of student housing apartnents.

The Tom no property is an irregularly shaped 25' x100
ot with a one-story building, with dinensions of 19'x55. It has
been used consistently for comercial use for over 76 years,

i ncluding as a barber shop, tailor shop, Pott’s Hot Dogs, an
i nsurance agency, and a marriage counselor’s office. The
property is unsuitable for use as a residence because of its
configuration and | ayout.

After plaintiff’s application for a building permt was
denied by the Zoning O ficer, plaintiff appealed to the Zoning

Hearing Board of the Cty of Bethlehem (“Board”), and applied for



a special exception to use the Tom no property as a delicatessen.
On April 22, 1998, after a hearing, the Board granted plaintiff a
speci al exception to operate a delicatessen at the property.

The speci al exception was subject to the foll ow ng
conditions: “Hours of operation (defined as bei ng when the doors
are open to the public) shall be limted to: Mdnday through
Friday: 10:30 a.m to 6:00 p.m[;] Saturday: 11:00 a.m to 6:00
p.m[; and] Sunday: closed.”? The special exception also
provided that “No grill or any cooking device requiring an
exhaust fan shall be used”, “No pinball machines, video, or
arcade ganmes shall be permitted”, and “No cigarette or lottery
ticket sales shall be permtted”.?

Plaintiff opened Tomno's Deli in January 1999. The
deli primarily sells sandw ches, potato chips and drinks. It is
| ocated across the street from Moravian Col |l ege and is frequented
by coll ege students. Since his purchase of the Tom no property,
plaintiff has been a good nei ghbor.

I n Septenber 2001, plaintiff began taking tel ephone
orders for sandw ches after the deli was closed to the public for
the day. No custonmers enter the store after closing in
connection with those orders, and plaintiff personally delivers

the sandwi ches. Plaintiff took tel ephone orders and delivered

2 Conpl ai nt, paragraph 24.

8 Conpl ai nt, paragraph 25.



sandwi ches for nearly two years in this nmanner. Bethl ehenis
former zoning officer, Stephen L. Chanitz, testified under oath
in a separate proceeding that the delivery service did not
generate noise, traffic, or patrons.

In April 2004, defendant Lezoche, the zoning officer
for the Cty, purchased 930 Monocacy Street, Bethl ehem
Pennsyl vania (the “Lezoche property”), for his daughter. The
Lezoche property is in the nei ghborhood of the Tom no property.
Def endant City, through defendant Lezoche and others, began to
conduct inspections of Tomno s Deli.

On Novenber 11, 2003, defendant Lezoche delivered a
Cease and Desist Order to Tomno's Deli for an alleged violation
of Article 1323.04(c) of the Zoning O dinance: “Expanding a
| awf ul non-conform ng use (Delicatessen) by offering delivery
servi ce between the hours of 12:00 am and 3: 00 a. mon Sunday
nmorni ngs” and “Installing table and seating outside the Deli for
patrons to consune food outside and on the property of the Del
owner, 1035-1037 Main St.”* Defendants knew that plaintiff had
been making deliveries for at | east two years prior to the Cease
and Desist Order.

I n January 2004, an anonynous conplaint was allegedly
received froma citizen claimng that a custonmer ordered and paid

for a sandwich at Tonm no's, then noticed a roach behind the

4 Conpl ai nt, paragraph 40.



counter and refused to accept the sandwi ch. Defendant Lezoche,
personal Iy or through an unknown third party, nmade this fal se and
unsubstantiated conplaint to harass plaintiff. On January 12,
2004, purportedly in response to the anonynous conplaint, a
representative of the City Bureau of Health inspected Tom no’ s
Deli and concluded, in a witten report, that “No roaches or
evi dence of was found.”®

In June 2004, wi thout authority, defendant Lezoche
i ssued a Cease and Desist order, seeking to stop Tom no from
taki ng orders and delivering sandwi ches after 6:00 p.m On
June 23, 2004, the Board heard plaintiff’s appeal challenging the
Cease and Desist order. By letter dated June 29, 2004, Lezoche,
who was not a nmenber of the Board, advised plaintiff that his
appeal was deni ed.

On Decenber 3, 2005, Jinmmy Smth, the Cty Street
Supervi sor, cane across the street fromthe deli with a police
of ficer and watched as plaintiff plowed snow around the property.
On Decenber 29, 2005, an enployee fromthe City Housing
Department went to the deli and stated that he was | ooking at
plaintiff’'s truck, and that he “wanted tires just like his”.®

On January 13, 2006, defendant Lezoche went into the

deli, ordered a sandw ch, and advised plaintiff that he was “just
5 Conpl ai nt, paragraph 46.
6 Conpl ai nt, paragraph 51.



checking”.” On January 26, 2006, defendant Lezoche went into the
deli and asked plaintiff whether the wall was real brick or
panel i ng, and tal ked about the renovation work that plaintiff had
done. On January 27, 2006, defendant Lezoche went into the del
again and said how much nore roomplaintiff had in there.

Def endant Lezoche went into the deli again on February 28, 2006,
exam ning the deli for possible violations.

On February 2, 2006, defendant Lezoche went into the
deli at 5:50 p.m, placed an order, and tal ked about the stones
in the back of the Tom no property. He advised plaintiff that
there is a ten-foot setback. Plaintiff replied that he was
permtted to lay stone up to the property line. On February 3,
2006 defendant Lezoche called fromGCty Hall and tal ked about
code violations of stones, asked what kind of stones they were
and what plaintiff's plans were. He advised plaintiff that he
coul d not expand parking without “go[ing] to Zoning”, but told
plaintiff that he could put stones up to the property line.?

That same day, Tracy Sanuel son, Assistant Director of
t he Bet hl ehem Pl anni ng Bureau, went into the deli, placed an
order, and began discussing the stoning of the parking |ot,

telling plaintiff that it nust be paved. Plaintiff told director

7 Conpl ai nt, paragraph 52.
8 Conpl ai nt, paragraphs 58-59.
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Sanuel son that he had obtai ned approvals one and a half years
prior.

On February 4, 2006, defendant Lezoche went into the
deli and asked if plaintiff’s neighbor had talked to him to
which plaintiff responded “no, what nei ghbor?”°® Defendant
Lezoche shook his head and did not answer.

On February 7, 2006, Stewart Cochran of the Gty Health
Department went in and said that he heard plaintiff was doing
work, and “felt bad that Tomino did not call”. On February 11,
2006, defendant Lezoche went into the deli again and advi sed
plaintiff that he was getting a Cease and Desi st order, and said
that plaintiff would need to submt a new floor plan because he
had “nmoved things around”.!* Defendant Lezoche said that if
plaintiff had conme to himfirst, they could have “worked it out”
because “he works out problens with people”.!?

On February 14, 2006, defendant Lezoche wote to
plaintiff and advised himthat a | and devel opnent review was
required for his proposed expanded parking area. He also stated
that a construction permt was required for plaintiff’'s change in

floor plan for any new construction, such as a new wall or new

® Conpl ai nt, paragraph 62.
10 Conpl ai nt, paragraph 64.
1 Conpl ai nt, paragraph 66.
12 Conpl ai nt, paragraph 67.
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openings. The letter also advised plaintiff that if no new
construction took place, then a scaled drawing of the revised
del i catessen nust be submtted for health and fire departnent
review. According to the letter, “[f]ailure to respond to his
office wwthin 5 days concerning the above will result in a ‘Cease
and Desist’.”13

By |etter dated February 22, 2006, plaintiff’s attorney
Robert A. N tchkey, Jr., Esquire, responded on plaintiff’s behalf
to defendant Lezoche's February 14, 2006 letter. Attorney
Ni t chkey advi sed defendant Lezoche that plaintiff had nmade no
interior structural changes to the deli; that plaintiff had not
proposed any additional parking at that time; that plaintiff had
subm tted, and secured approval, plans for additional parking in
2001; and that plaintiff recently stoned a portion of the rear
yard with the intent of pursuing the approval previously secured.
Attorney N tchkey requested information concerning any additional
necessary steps so that plaintiff could continue to be conpliance
Wi th runi ci pal requirenents

On February 24, 2006, health inspector Stewart Cochran
went into the deli. Plaintiff asked M. Cochran if he needed a
new fl oor plan because the equi pnment had been noved, as stated by
def endant Lezoche's letter. M. Cochran asked plaintiff if his

equi pnent was on wheels. Plaintiff advised himthat it was, and

13 Conpl ai nt, paragraph 71.
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M. Cochrain advised himthat because it was not permanent, and

with no new walls, no floor plan was needed. M. Cochran al so

concluded on the official report formof February 24, 2006 that

the re-ordering of Tomno's deli conplied wth code.

On May 24, 2006, defendant Lezoche responded in witing

to Attorney Nitchkey' s February 22, 2006 letter as foll ows:

In response to your letter of February 22, 2006
regardi ng the above property, Code Enforcenent and
the Heal th Bureau have been in contact with M.
Tom no, and he has received the necessary
approval s.

However, the rear parking lot issue remains to be
resolved. M. Tom no went before the Zoning
Hearing Board on March 3, 2002 and was granted a
speci al exception to expand the delicatessen use
and parking lot. Since M. Tomno failed to act
on the expansion and construction of both within a
year’s tinme, the decision of the Zoning Hearing
Board becones invalid. (Article 1325.09 of the
Zoning Ordinance.) M. Tom no nmust, again request
an appeal for a special exception for his parking
lot. (Article 1308.02.c.1 refers to 1307.02.c2)

Under the Subdivision and Land Devel opnent

Ordi nance and the Zoning Ordi nance of f-street
parking requirements (Article 1319.02), M. Tom no
must submit a Land Devel opnment (Survey) Plan for

t he Pl anning and Zoni ng Bureau review for the
proposed parki ng ar ea.

Since M. Tom no has covered nost of his rear

ot wwth stone, no parking is permtted in this
area until all of the above is satisfied. The
existing four (4) parking spaces i medi ately

adj acent to W Laurel Street nust be paved and
properly lined (Article 1319.02.h). Parking of
nore than 4 vehicles has been observed on the | ot
and nust cease inmmedi ately.

14

Conpl ai nt, paragraph 84.
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On August 14, 2007, defendant Lezoche appeared
unannounced at Tomno's Deli at 12:15 p.m On August 16, 2006,
Scott Steiner of the Cty's Health Bureau showed up unannounced
at the deli at 4:33 p.m and said nothing to plaintiff nor his
enpl oyees. Thereafter, a witten “Notice of Violation -
| medi ate Response is Required’” was issued advising plaintiff
that M. Steiner’s inspection of the Tom no property on
August 16, 2006 reveal ed an all eged condition that required
“i mredi ate corrective action” and represented “viol ations of the
Codi fied Ordinances of the City of Bethlehem”?! The alleged
viol ations noted were “Weds”.

Al so on August 16, 2006, defendant Lezoche filed and
verified a conplaint against plaintiff on behalf of the Cty of
Bethlehemin the District Court for Magisterial District
No. 03-2-01, Northampton County. |In that conplaint, the Cty
sought a judgnment against plaintiff Tomi no for $2,000.00 plus
costs for failure to appear before the Zoning Board for use of
his land as a parking ot after being given a cease and desi st
order dated July 6, 2006

In an inter-office nenorandum dated Cctober 19, 2006
from Robert J. Donchez, a nenber of Bethlehem Cty Council, to

def endant Lezoche, M. Donchez w ot e:

15 Conpl ai nt, paragraph 87.
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Per our previous tel ephone conversation, | would
appreci ate an update regarding the problemwth
water runoff fromthe parking | ot |ocated next to
Tom no’s Deli at 1037 Main Street that goes into
the property at 1027 Main Street owned by El ner
Dunbar .

It is ny understanding that the Magi strate
rejected the recent appeal. | would like to know
what action, if any, will be taken by the Gty to
correct this issue that is causing a problemto

t he Dunbar residence. 1®

M. Donchez forwarded copies of the Cctober 19, 2006 nenorandum
to Mayor Callaham T. Hanna, Menbers of Council, C. Spadoni and
E. Dunbar.

I n response, defendant Lezoche transmitted an inter-
of fi ce menorandum dat ed Cctober 27, 2006 to M. Donchez, advi sing

himas foll ows:

The |l egal bureau is currently review ng the
subject matter and is considering an “injunction”
against M. Tomno. You will be infornmed what
course of action the legal bureau will take as
soon as “legal” nakes a deci sion.

In other issues on the property, M. Tom no has

i gnored the zoni ng hearing board deci sion which
did not allow the expanded hours of operation and
delivery of sandw ches after M dni ght on weekends.
He has commenced with that operation. The |egal
bureau is currently reviewi ng ny request for an
“injunction” on that issue. On another zoning
matter, a comrercial piece of equipnment (cenent
mxer) is currently being stored on his illegal
parking lot. Finally, a recent conplaint is filed
claimng a “no license plate” vehicle is currently

16 Conpl ai nt, paragraph 91.
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on his illegal parking lot. Housing supervisor
M ke Palos will investigate this conplaint.?

Def endant Lezoche forwarded copies of the Cctober 27, 2006
menor andum t o Tony Hanna, Darlene Heller and Menbers of Bethl ehem
Cty Council.

On January 10, 2007, Lou Mal pedo, Housing I nspector for
the Gty of Bethlehem transmtted a “Final Notice” to plaintiff
advi sing himas foll ows:

According to our records, you are the owner of the
property | ocated at the above referenced address.

Article 1733 Sub-section PM 302.8 nmakes it

unl awful to abandon and/or store any unregi stered,
not currently inspected, unlicensed, junked, or

i noperabl e notor vehicle on private property

| onger than 48 hours fromrecei pt of notification
of such viol ation.

Exception: A vehicle of any type is permtted to
undergo repair, including body work provided that
such work is perforned inside a structure or
simlarly encl osed area desi gned and approved for
such purpose, that is an accessory use, incidental
to the dwelling as defined in Article 1302.2 of
the Gty of Bethlehem Zoni ng Ordi nance #2210. Al
wr ecked car parts nust not be stored on any
private property in clear view of the public right
of way.

Any vehi cl e undergoi ng repair, including body
wor k, shall be registered to the owner of the
property where such work is being done or
registered to the | awful resident/tenant of the
property where the work i s being done.

Pl ease renove the follow ng vehicle(s) in the tine
st at ed:

1 Conpl ai nt, paragraph 93.
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Bl ue Hyundai (plate 6LA0750) and Pl ynouth Hori zon
(pl ate DLE1501).

| f the owner of an abandoned and/or junked notor
vehi cl e cannot be | ocated or does not renove the
vehicle within 48 hours, the Gty of Bethlehem
will issue citations which range from $200.00 to
$1, 000. 00 per day that the violation exists.?®

CONTENTI ONS OF THE PARTI ES

Def ense Cont enti ons

Def endants Lezoche and City of Bethl ehem contend
that all clainms agai nst defendant Lezoche (Counts I-1V) should be
di sm ssed because they were brought outside the applicable
statute of limtations. They also request that the foll ow ng
clainms be dismssed against the City: Count |, to the extent that
it states clains against the City under Fourteenth Amendnent
(equal protection and due process); Count Il (8 1985 conspiracy);
and Count |1l (state-law civil conspiracy). Defendants do not
chal l enge Count | against the Gty to the extent that it pleads a

claimfor relief under Mnell v. Departnment of Social Services of

Cty of New York, 436 U S. 658, 98 S. (. 2018, 56 L.Ed.2d 611

(1978).

First, regarding Counts |-1V agai nst defendant Lezoche,
def endants aver that the applicable statute of limtations for
all clainms inthis mtter is two years and that plaintiff’s

cl ai ms accrued when he knew or had reason to know of the injury

18 Conpl ai nt, paragraph 95.
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on which his clainms are based. Defendants contend that according
to the facts pled in the Conplaint, the nost recent action

i nvol vi ng def endant Lezoche was an interoffice nmenorandum dated
Cct ober 27, 2006 responding to a request froma city council man
regarding the status of issues involving plaintiff.

Def endants aver that prior to that nenorandum the nost
recent actions involving defendant Lezoche were the August 16,
2006 filing of a conplaint against plaintiff on behalf of the
City for failure to appear before the Board and using his | and as
a parking lot after being given a cease and desi st order.

Def endants thus aver that, according to the Conpl aint,
the nost recent actions involving defendant Lezoche were on
August 16, 2006 and Cctober 27, 2006. They contend that because
this lawsuit was filed Decenber 30, 2008, nore than two years
after any alleged wongful activity by defendant Lezoche,
plaintiff’s clains against defendant Lezoche were brought outside
the statute of limtations and therefore should be dism ssed with
prejudice.? Specifically, regarding Count |V, the abuse of
process claim defendants aver that that claimaccrued with the

filing of the August 16, 2006 conpl aint.

19 Al ternatively, defendants contend that if the § 1985 conspiracy
claimin Count Il is dismissed against the City, as discussed below, it should
al so be di sm ssed agai nst defendant Lezoche. Specifically, they contend that
once the City is disnissed, defendant Lezoche would be the only remaining
al l eged conspirator and 8§ 1985 requires that two or nore people participate in
t he conspiracy. Thus, defendants aver that if the City is dismissed,
plaintiff cannot state a claimfor conspiracy agai nst defendant Lezoche
because he cannot conspire with hinself.
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Second, defendants contend that plaintiff’s
constitutional clains against the City, as set forth in Count I,
shoul d be dism ssed. Defendants aver that plaintiff’s procedural
due process claimfails because Pennsylvania affords a ful
judicial mechani smby which plaintiff could have chall enged the
| ocal officials’ admnistrative decisions. They contend that
because each of the notices, cease and desist orders, and
conplaints issued against plaintiff by the Cty contained
reasonabl e procedural processes by which he could have chal | enged
them his procedural due process claimfails regardl ess of
whet her he chose to pursue those renedies.

Def endants further aver that the equal protection claim
set forth in Count | should be dism ssed because the Conpl ai nt
fails to allege facts supporting a conclusion that he was
simlarly situated with other property owners, but was treated
differently. Defendants contend that plaintiff’s bald assertion
t hat defendants engaged in practices of “treating himdifferently
than other sinmlarly situated property owners”?® does not satisfy
the Twonbly pl eadi ng standard because the factual allegations set
forth in the Conplaint refer only to plaintiff and his own
property, not that of others. Defendants therefore assert that
plaintiff has failed to plead facts to support an equal

protection claimunder a “class of one” analysis, and therefore

20 Conpl ai nt, paragraph 101.
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Count | should be dismssed to the extent that it alleges an
equal protection claimagainst the Gty.

Third, defendants contend that the 8 1985 conspiracy
claimset forth in Count Il should be dism ssed against the City
because a nunicipality may not be held Iiable pursuant to § 1985
under the doctrine of respondeat superior, and because a | ocal
gover nnment cannot be a conspirator. Defendants assert that state
and | ocal entities are not “persons” for purposes of 8§ 1985, and
therefore the Cty is excluded fromliability.

Finally, defendants |ikew se contend that Count II
shoul d be dism ssed against the City because the City cannot be a
conspirator; a conspiracy requires two or nore persons; and
def endant Lezoche cannot be a sole conspirator. Moreover,
def endants aver that the Conplaint does not plead with sufficient
specificity that defendants agreed to any plot to deprive
plaintiff of rights.?

Contentions of Plaintiff

First, regarding the statute of Iimtations in this
action, plaintiff agrees that the applicable statute of
[imtations for each clai magainst defendant Lezoche is two

years, and that each statute of Iimtations begins to run when

2 As di scussed above at footnote 1, defendants address Count |11
alternatively under § 1983 and Pennsyl vani a | aw because the Conpl ai nt does not
speci fy under which the claimis brought. Because plaintiff’s response
i ndicates that Count 11l is brought pursuant to Pennsylvania state law, | do
not address defendants’ contentions regarding 8 1983 on this Count.
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plaintiff knows or has reason to know of the injury on which the
action is based.? However, plaintiff contends that each claim
agai nst defendant Lezoche is tinmely under the continuing wong
doctrine. Specifically, plaintiff avers that defendant Lezoche’s
personal interests acted as the inpetus for the actions of not
only defendant Lezoche individually, but also the Gty.

Therefore, plaintiff contends that “It is an absolutely
reasonabl e i nference” that the January 10, 2007 “Final Notice”
sent to plaintiff by Lou Ml pedo was prepared and sent “at the
behest of Lezoche or at the very least, to further the ains
establ i shed by Lezoche”.?* Accordingly, plaintiff avers that,
under the continuing wong doctrine, the two-year statute of
[imtations was triggered by the sending of the Final Notice by
Lou Mal pedo on January 10, 2007, and therefore this |awsuit,
filed Decenber 30, 2008, is tinely.

Second, regarding Count | against the City, plaintiff
contends that his procedural due process claimis proper because
he is not challenging a particular |and use decision or a
particular ruling by the health departnent, but rather a pattern
of “insidious harassnment and sel ective | aw enforcenent agai nst
Plaintiff in order to cleanse the nei ghborhood of business

activity that defendant Lezoche finds personally unattractive,

22 Plaintiff's brief in opposition, pages 14-15.
28 Plaintiff's brief in opposition, page 16.
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based upon his status as an owner of real property in the
nei ghbor hood.”?* Plaintiff avers that “The Pennsyl vani a
Muni ci palities Planning Code contains no provision for an injured
party to seek relief based upon this type of claim”?®

Third, plaintiff asserts that his equal protection
claimset forth in Count | is proper because he has alleged that
he has been intentionally treated differently from others
simlarly situated, and that there is an unlawful notive behind
this treatnent. Therefore, plaintiff avers that Count | should
not be di sm ssed.

Fourth, regarding Count Il, plaintiff contends that his
8§ 1985 conspiracy claimis properly pled because it sufficiently
gi ves defendants fair notice of what the claimis and the grounds
upon which it rests. Moreover, plaintiff avers that district
courts in the Third Crcuit have consistently held that § 1985
clainms nmust conply with the “official policy or custont

requi renent set forth in Mnell, supra. He asserts that the

Conpl aint alleges that the Cty of Bethlehemestablished official
policies or custons allow ng defendant Lezoche, as a zoning

officer, to “engage in transactions constituting a conflict of

interest,...to selectively and maliciously enforce the | aw, [and]
24 Plaintiff's brief in opposition, pages 19-20.
25 Plaintiff's brief in opposition, page 20.
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to utilize his office to threaten or intimdate citizens of the
City of Bethlehemwho disagree with his views”.?2®

Fifth, regarding Count 111, plaintiff avers that the
Conpl ai nt all eges facts fromwhich a reasonable inference of a
conspiracy could be drawn. Specifically, plaintiff contends that
def endant Lezoche, as an individual property owner with an
interest in putting plaintiff out of business, agreed with
multiple agents of the Gty to harass and sel ectively enforce
| aws against plaintiff and otherwise treat plaintiff differently
than other, simlarly situated property owners in an attenpt to
get plaintiff to cease his business operations. Moreover,
plaintiff asserts that the Conplaint specifies the conduct, tine,
pl ace, and persons responsi ble for each incident in great detail.

Further, plaintiff contends that the City of Bethl ehem
can be a conspirator under the intracorporate conspiracy
doctrine. Plaintiff avers that although a nunicipality’s
enpl oyees cannot conspire anong thenselves or with the
muni cipality in their official capacities, they can conspire with
each other in their individual capacities. Thus, plaintiff
asserts that defendant Lezoche can conspire with the Cty or its
agents, in his individual capacity because he acted outside the

scope of his nunicipal authority.

26 Plaintiff’s brief in opposition, page 24; Conplaint, paragraph
107.
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DI SCUSSI ON

d ai n8 Agai nst Def endant Lezoche

The parties agree that each cause of action in this
matter is governed by a two-year statute of limtation. 1In
actions under 42 U S.C. 8§ 1983, federal courts apply the state's
statute of limtations for personal injury, which accrues when
plaintiff knew or should have known of the injury upon which its

action is based. Saneric Corporation of Delaware v. Cty of

Phi | adel phia, 142 F.3d 582, 599 (3d Cr. 1988). Pennsylvania s

statute of limtations for personal injury is two years.
42 Pa.C. S. A. 8 5524. Therefore, plaintiff’s equal protection and
due process clains set forth in Count |, as well as his state-|aw
clains set forth in Counts |11l and IV, are subject to a two-year
statute of limtations.

Moreover, the statute of limtations for § 1985(3)
conspiracy clainms are subject to the sane Iimtations period as

8§ 1983 actions, that is, in Pennsylvania, two years. Bougher v.

University of Pittsburgh, 882 F.2d 74, 79 (3d Cir. 1989).

Accordingly, plaintiff’s 8 1985 conspiracy claimin Count Il is
al so subject to a two-year statute of limtation

According to defendants, plaintiff’s clains against
def endant Lezoche accrued, at the | atest, on Cctober 27, 2006,
when def endant Lezoche issued a responsive nmenorandumto a City

council nmenber. Defendants aver that this date represents the
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nost recent action involving defendant Lezoche. Because
plaintiff did not institute this suit until Decenber 30, 2008,
nore than two years after October 27, 2006, defendants concl ude
that the statute of limtations bars this action against

def endant Lezoche.

Plaintiff contends, however, that the “continuing
wrong” doctrine? renders his clains agai nst defendant Lezoche
timely. Under the continuing wong doctrine, which tolls the
statute of |Iimtations, a federal cause of action based on a
defendant’ s continuing conduct is tinely provided that the |ast
act of that continuing conduct is within the limtations period.
Saneric, 142 F.3d at 599. In applying the continuing wong
doctrine, the court focuses on the affirmative acts of the
defendant. |1d.

According to the Conplaint in this case, the nost
recent action involving defendant Lezoche occurred on QOctober 27,
2006. Nevertheless, plaintiff contends that the continuing w ong
doctrine tolled his statute of Iimtations until January 10,
2007, when Lou Mal pedo sent plaintiff a “Final Notice”.

Plaintiff contends that it is an “absolutely reasonabl e

2 This doctrine is also known as the continuing violations doctrine.
See Lipschultz v. Logan Assistance Corporation, 50 Fed. Appx. 528, 530 n.1 (3d
Cr. 2002). 1In order to benefit fromthe doctrine, a plaintiff nust establish

that the defendant’s conduct is ‘nore than the occurrence of isolated or
sporadic acts.’” United States v. Cowell, 263 F.3d 286, 292 (3d Cir. 2001).
VWhen det erm ni ng whet her the continuing wong doctrine applies, courts
consider three factors: subject matter, frequency, and permanence. Cowell,
263 F.3d 292-293. The degree of permanence is the nost inportant of the
factors. |d.
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i nference” that the January 10, 2007 notice was prepared and sent
to plaintiff “at the behest of Lezoche or at the very least, to
further the ains established by Lezoche”.

Focusing on the affirmative acts of defendant Lezoche,
as required under the continuing wong doctrine, | conclude that
plaintiff has not pled facts which support plaintiff’s contention
t hat defendant Lezoche was involved with the January 10, 2007
noti ce sent by housing inspector Lou Mal pedo. The Conpl ai nt
i ncludes no facts suggesting that M. Ml pedo sent the “Final
Notice” to plaintiff at defendant Lezoche's request or to further
any inappropriate ains established by defendant Lezoche.

The Conpl ai nt establishes only one possible factual
i nk between defendant Lezoche and the January 10, 2007 “Fi nal
Notice”. Specifically, the October 27, 2006 inter-office
menor andum sent by defendant Lezoche in response to M. Donchez,
a Gty councilman, refers to a “recent conplaint” filed regarding
a “no license plate” vehicle on plaintiff’s parking lot. That
menor andum st ates that “Housing supervisor Mke Palos wll
investigate this conplaint.”?® The January 10, 2007 “Fina
Notice” directed plaintiff to renove two vehicles, a blue Hyundai

(plate 6LA0750) and a Plynouth Horizon (plate DLE1501) fromhis

28 Conpl ai nt, paragraph 93.
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parking lot in accordance with the Cty' s abandoned vehicle
ordi nance. *°

Accepting these facts as true, as | nust for purposes
of this notion to dismss, and drawing all reasonabl e inferences
therefromin plaintiff’s favor, as | also nust do, | conclude
that plaintiff has not pled facts to support his contention that
def endant Lezoche was involved with the January 10, 2007 “Fi nal
Notice”. Although defendant Lezoche' s October 27, 2006
menmorandum refers to a conplaint regarding a “no |license plate”
vehicle on plaintiff’'s parking lot, | cannot reasonably infer
that the January 10, 2007 “Final Notice”, which was issued nore
than two nonths later and referred to two vehicles by specific
Iicense plate nunbers, is related to the Cctober 27, 2006
menor andum

Mor eover, the Conplaint offers no other factual
al | egations connecting defendant Lezoche to the January 10, 2007
“Final Notice”. For exanple, plaintiff has not alleged any
communi cation or relationship between defendant Lezoche and Lou
Mal pedo, who issued the “Final Notice” to plaintiff. Nor does
the Conpl aint allege any facts to support a conclusion that the
January 10, 2007 “Final Notice” was in any way related to the

ot her incidents involving defendant Lezoche.

29 Conpl ai nt, paragraph 95.
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Therefore, | cannot conclude that the January 10, 2007
“Final Notice” issued by M. Ml pedo tolls the statute of
limtations on clains agai nst defendant Lezoche for purposes of
this action. According to the Conplaint, the final action
i nvol vi ng def endant Lezoche was on October 27, 2007, plaintiff’s
cl ai rs agai nst defendant Lezoche accrued on that date.

Accordingly, plaintiff had two years fromthat date, or
until October 27, 2009, to initiate his suit agai nst defendant
Lezoche. The within suit was fil ed Decenber 30, 2009, nore than
two years after his clains against defendant Lezoche accrued.
Those clains are therefore time-barred.

Therefore, | grant the notion to dism ss to the extent
it seeks dism ssal of Counts |-1V agai nst defendant Lezoche,
w thout prejudice for plaintiff to re-plead his clains to allege
facts supporting the conclusion that his clainms against defendant
Lezoche accrued on or after Decenber 30, 2007 (two years prior to
the filing of this lawsuit).

Clains Against the Gty

Count |
The City does not challenge Count | to the extent it

alleges a claimof nmunicipal liability under Mnell, supra. As a

result, with regard to the Cty, |I address Count | only to the
extent that it alleges procedural due process and equal

protection clains under the Fourteenth Anendnent.

-28-



Due Process

First, defendants contend that plaintiff’s procedural
due process claimshould be dism ssed because Pennsyl vani a | aw
provi des adequate renedies to rectify a |legal error by a | ocal
adm ni strative body. Plaintiff responds that his claimis proper
because it does not challenge an adm ni strative deci sion, but
rather a pattern of harassnment and sel ective | aw enforcenent
against him However, plaintiff cites no authority in support of
his assertion that a procedural due process challenge is an
appropriate cause of action under the facts all eged.

To establish a procedural due process clai munder
8§ 1983, a plaintiff nmust prove (1) a deprivation of an individual
i nterest enconpassed by the Fourteenth Anendnent’s protection of
life, liberty or property, and (2) that the procedures avail able

did not provide due process of law. H Il v. Borough of Kutztown,

455 F. 3d 225, 233-234 (3d Cr. 2006).

However, procedural due process does not protect every
benefit. To have a property interest in a benefit, a person
clearly must have nore than an abstract need or desire and nore
than a unilateral expectation of receiving the benefit.
| nstead, a person nust have a legitimate claimof entitlenent to
the benefit. Entitlenments are not established by the
Constitution. Rather, they are created and defined by existing

rul es or understandings that stem from an i ndependent source,
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such as state law. Town of Castle Rock, Colorado v. Gonzal es,

545 U. S. 748, 756, 125 S.Ct. 2796, 2803, 162 L.Ed.2d 658, 668
(2005) (internal citation omtted).

Count | alleges that plaintiff has a property interest
in his property and in conducting a business on his property. It
further alleges that plaintiff has a “constitutionally protected
right to the use and enjoynent of his Property, and to contract,
to operate a business, and to engage in the |ivelihood of one’s
choice, free fromstate interference.”® His brief offers no
| egal authority for these propositions. However, assun ng,
arguendo, that the factual allegations set forth in the Conpl ai nt
establish a “deprivation of an individual interest enconpassed by
the Fourteenth Amendnent’s protection of life, liberty or
property,” plaintiff does not allege any facts supporting a
conclusion that the procedures available to himdid not provide
due process of law |[|d.

Moreover, plaintiff’s brief offers little in the way of
| egal discussion on this issue. It concedes that his procedural
due process claimdoes not attack any particular Cty decision,
but rather contends that his clains arise from defendant
Lezoche’ s “personal and unl awful canpaign, supported by the City

of Bethlehem to cleanse the nei ghborhood of businesses that are

80 Conpl ai nt, paragraphs 98-100.
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not in keeping with his view of the neighborhood”.3* He cites no
authority for the proposition that such a claimis properly
brought under the procedural due process clause of the Fourteenth
Amendnment .

Because plaintiff has pled no facts which would permt
a jury to conclude that the City deprived himof a benefit
wi t hout due process of law, and offers no neaningful |egal
di scussion on this point, as required by Rule 7.1(c) of the Rules
of Cvil Procedure of the United States District Court for the
Eastern District of Pennsylvania, | grant defendants’ notion to
the extent it seeks dism ssal of the procedural due process claim
set forth in Count |

Equal Protection

Second, defendants aver that plaintiff’s equal
protection claimin Count | should be dism ssed because the
Complaint fails to allege facts supporting a concl usion that
plaintiff was simlarly situated with other property owners, but
was treated differently. In response, plaintiff avers that the
Conpl ai nt contains allegations that he has been intentionally
treated differently fromothers simlarly situated, and that
there is an unlawful notive behind this treatnent.

Plaintiff does not argue that he has been treated

unfairly based on his nenbership in a protected class. Rather,

st Plaintiff's brief, pages 19-20.
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he pursues his equal protection claimon a “class of one” theory.
In order to state a state an equal protection claimas a “cl ass
of one”, a plaintiff nust, at a mninum allege that (1) defen-
dant treated himdifferently fromothers simlarly situated,
(2) the defendant did so intentionally, and (3) there was no
rational basis for the difference in treatnment. Hll,
455 F. 3d at 239.

At the pleading stage, plaintiff is not required to
“name nanes” for purposes of the first H Il factor. Moreover,
plaintiff is not required to identify in the Conplaint specific
i nstances where others have been treated differently.

Phillips v. County of Allegheny, 515 F. 3d 224, 245 (3d G

2008). Rather, a general allegation that plaintiff has been
treated differently fromothers simlarly situated will suffice.
Id. at 244.

In this case, defendants are correct that the Conpl ai nt
does not meke specific factual allegations regarding other
property owners. Plaintiff’s only allegation in this regard is
that “the Defendants, in their individual capacities, conspired
with each other...to engage in a pattern of harassnent, selective
enforcenment of the |law, and procedural abuses against Tom no,
treating himdifferently than other simlarly situated property

owners.”3 Plaintiff contends that, under the pleadi ng standard

82 Conpl ai nt, paragraph 101.
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set forth in Phillips, this avernent satisfies the first H Il
factor.

Al t hough the heading to Count | of plaintiff’s
Conpl aint states that Count | is ostensibly against “All
Def endants”, paragraph 101 (which is contained within Count I) is
anbi guous to the extent it alleges that defendants acted in their
“indi vidual capacities” in conspiring against plaintiff and
“treating himdifferently than other simlarly situated property
owners”. Plaintiff offers no legal authority, and this court is
aware of none, for the proposition that the Cty (as one of “All
Def endant s”, agai nst whom Count | is alleged) can be held liable
in an “individual” capacity.

However, under the rel axed federal notice pleading
standard, as specifically applied to the “class of one” context
by Phillips, | conclude, for purposes of this notion to dismss,
t hat paragraph 101 sufficiently alleges that the City treated
plaintiff differently than other, simlarly situated property
owners. Therefore, plaintiff has satisfied the first HlIl

factor. See also Phillips, supra.

Def endants do not argue that plaintiff’s allegations
fail to satisfy the second and third H 1l factors, i.e., that the
City treated plaintiff differently intentionally, and that there
was no rational basis for the difference in treatnent. Hll,

455 F. 3d at 239. However, | conclude that plaintiff’s allegation
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t hat “Defendants showed a desire to bring about a certain result
and/or an awareness that it is substantially certain to happen”,
if proven at trial, would support a conclusion that the Gty
acted intentionally for purposes of the second Hll factor.?

Mor eover, al though plaintiff’s Conpl ai nt does not
directly aver a lack of a “rational basis” for the difference in
treatment, | construe the Conpl aint as containing sufficient
allegations to that effect. For exanple, paragraph 39 alleges
t hat defendants conducted “unsubstanti ated” inspections of
plaintiff’s property. In addition, paragraph 107 asserts that
the Gty had an official policy or customof permtting defendant
Lezoche to “selectively and maliciously enforce the |aw'.

These al |l egations do not specifically aver that the
City intentionally treated defendant differently with no rati onal
basis for such treatnment. However, in light of the rel axed
noti ce pleading standard, and drawi ng all reasonabl e inferences
in plaintiff’s favor, | conclude that the Conplaint, as a whol e,
al l eges sufficient facts to support such a concl usion.

Therefore, plaintiff’s allegations satisfy the second and third
H 1l factors.
Accordingly, | deny defendants’ notion to dismss to

the extent that it seeks dism ssal of plaintiff’s equal

83 Conpl ai nt, paragraph 106.
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protection claimagainst the Gty, as set forth in Count | of the
Conpl ai nt .
Count 1|1
Conspi racy
Count 11 alleges that defendants “conspired with
t hensel ves and, on information and belief, with other third
parties, to inpede and obstruct Tom no’ s applications under the
Zoni ng Ordi nance, use of his property and operation of his
busi ness”, and engaged in selective and wongful enforcenment of
the law “with the intent to deny Tom no his right to equal
protection of the laws, including his right to due process, for
t he purpose of preventing Tom no from exercising his property
rights”, in violation of 42 U S.C. § 1985.3
Al t hough the Conpl ai nt does not identify which
particular provision of 8§ 1985 is inplicated, plaintiff
presumably intends to proceed under 8 1985(3), titled “Depriving
persons of rights or privileges.”® That subsection creates a
private cause of action for damages incurred “[i]f two or nore
persons...conspire...for the purpose of depriving...any person of

the equal protection of the laws”. 42 U S. C. § 1985(3).

84 Conpl ai nt, paragraph 114.
35 Neither § 1985(1) (“Preventing officer from perforning duties”)

nor 8 1985(2) (“Obstructing justice; intimdating party, witness or juror”)
appears to apply here.
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In order to establish a claimfor conspiracy under
8§ 1985(3), a plaintiff nust show the foll ow ng el enents:

(1) a conspiracy; (2) for the purpose of

depriving, either directly or indirectly, any
person or class of persons of the equal protection
of the laws, or of equal privileges and immunities
under the laws; and (3) an act in furtherance of

t he conspiracy; (4) whereby a person is injured in
his person or property or deprived of any right or
privilege of a citizen of the United States.

Farber v. Gty of Patterson, 440 F.3d 131, 134 (3d G r. 2006).

Proof of conspiracy, or an agreenent to conmt an
unl awful act, is an essential elenment under § 1985. Gordon v.
Lowel I, 95 F. Supp.2d 264, 270 (E.D.Pa. 2000)(Van Antwerpen, J.).
That is, “[a]ln allegation of conspiracy is insufficient to
sustain a cause of action under [8 1985]; it is not enough to use
the term‘conspiracy’ w thout setting forth supporting facts that
tend to show an unl awful agreenent.” 1d.

Al t hough 8 1985(3) applies to private conspiracies, it

“was not intended to provide a federal renedy for ‘all tortious,
conspiratorial interferences with the rights of others,’” or to be
a ‘general federal tort law.’” Farber, 440 F.3d at 135 (quoting

Giffin v. Breckenridge, 403 U S. 88, 102, 91 S.Ct. 1790, 1798,

29 L.Ed.2d 338, 348 (1971). Thus, because 8§ 1985(3) requires
“the intent to deprive of equal protection, or equal privileges
and inmmunities,” a claimnt nust allege “sonme racial, or perhaps

ot herwi se cl ass-based, invidiously discrimnatory ani mus behind
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the conspirators’ action” in order to state a claim Farber,

440 F.3d at 135 (quoting Giffin, supra).

Mor eover, for purposes of 8§ 1985(3), a nunicipality and
its officials are considered a single entity that cannot conspire

with itself. Doherty v. Haverford Township, 513 F. Supp.2d 399,

409 (E. D. Pa. 2007)(Strawbridge, J.)(citing Robison v. Canterbury

Village, Inc., 848 F.2d 424, 431 (3d Cr. 1988); Aardvark

Childcare & Learning Center, Inc. v. Township of Concord, 401

F. Supp. 2d 427, 450 (E.D.Pa. 2005)). This court has concl uded
that a municipality is “not capable of possessing the invidious
discrimnatory aninmus or notive required to successfully maintain

an action under 8 1985(3).” Scott v. Township of Bristol,

1990 W. 178556, at *6 (E.D.Pa. Nov. 14, 1990)(Hutton, J.).

Under the intracorporate conspiracy doctrine, a
8§ 1985(3) conspiracy between a nunicipality and one of its
enpl oyees nmay be maintained to the extent that liability is
asserted agai nst the enployee in his individual, rather than
official, capacity. See Scott, 1990 W. 178556, at *6. However,
a municipality may not be held liable for its enpl oyees’

viol ations of 8 1985 under a theory of respondeat superior. See

Sinril v. Township of Warwi ck, 2001 W. 910947, at *2 n.5 (E. D. Pa.
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Aug. 10, 2001)(Kelly, Robert F., S.J.)(citing D Maggi o v.

O Brien, 497 F.Supp. 870, 876 (E.D.Pa. 1980)(Lord, C.J.).?3
Because a municipality may not conspire with itself,

see Doherty, supra, plaintiff’s § 1985(3) claimis viable only to

the extent that he alleges facts to support a conclusion that the
muni ci pality conspired with a nunicipal enployee acting in his

i ndi vi dual capacity. See Scott, supra.

As di scussed above, plaintiff has not alleged any
actions by defendant Lezoche which occurred wthin the applicable
statute of limtations. Thus, plaintiff has not established the
exi stence of a conspiracy by alleging an agreenent to conmt an
unl awful act for purposes of the first Farber factor. Farber,
440 F.3d at 134; Gordon, 95 F. Supp.2d at 270. Simlarly,
plaintiff has not alleged any actions in furtherance of the
conspiracy which occurred within the applicable statute of
limtations, and therefore has not satisfied the third Farber
factor. Farber, 440 F.3d at 134.

Moreover, plaintiff does not assert that the alleged
conspi racy was based on his nenbership in any protected class, as

required under Giffin, supra. To the contrary, although

plaintiff has alleged an equal protection claim as discussed

86 “[ T]he Monell analysis that liability under s 1983 cannot be
predi cated on respondeat superior applies with equal force to s 1985.”
D Maggi 0, 497 F. Supp. at 875-876.
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above, he pursues that claimon a “class of one” theory and does
not contend that he is a nenber of any protected class.

Al though plaintiff may assert an equal protection claim
based on a “class of one”, a “class of one” theory cannot support
a 8 1985(3) action “because a ‘class of one’ is not the type of
group that could legitimately be subjected to cl ass-based

aninus.” Welsh v. Male, 2007 W. 906182, at *4 (E.D.Pa. March 22,

2007) (Golden, J.) (citing, inter alia, Jackson v. Gordon,

145 Fed. Appx. 774, 778 (3d G r. 2005) (unpublished, not
precedential)(affirmng dismssal of a 8§ 1985(3) action where
plaintiff also alleged a “class of one” equal protection
vi ol ation).

Q her courts have also rejected a “class of one”

contention for purposes of § 1985(3). See, e.q., Royal QGak

Entertainment, LLC v. Gty of Royal Oak, M chigan,

205 Fed. Appx 389, 399 (6th G r. 2006); C&H Co. v. Richardson,

78 Fed. Appx. 894, 901-902 (4th Cir. 2003).

Therefore, because plaintiff fails to allege “sone
raci al, or perhaps otherw se class-based, invidiously
di scrimnatory ani mus behind the conspirators’ action”, he has
not satisfied the second Farber factor. Farber, 440 F.3d at 135

(quoting Giffin, supra).

Accordingly, | grant defendants’ notion to dismss

Count 1l against the GCty, without prejudice for plaintiff to
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re-plead his 8 1985(3) claim if appropriate, including facts to
support a conclusion that actions taken by the Cty were cl ass-
based, that the City conspired with an enpl oyee acting in his
i ndi vi dual capacity, and that an act in furtherance of the
conspiracy occurred within the applicable statute of limtations.
Count 111
G vil Conspiracy

Count 111 alleges a claimfor civil conspiracy agai nst
all defendants. As noted above, | have di sm ssed Count I
agai nst defendant Lezoche. The Gty avers that the claimshould
al so be dism ssed against the Gty because the City cannot be a
conspirator; a conspiracy requires two or nore persons; and
def endant Lezoche cannot be a sole conspirator.

Mor eover, defendants aver that the Conplaint does not
plead with sufficient specificity that defendants agreed to any
plot to deprive plaintiff of rights. Plaintiff responds that his
Compl aint alleges, wth sufficient specificity, that defendant
Lezoche agreed with City agents to harass, selectively enforce
| aws, and otherwise treat himdifferently than other, simlarly
si tuated individuals.

Plaintiff’s brief in opposition nmakes cl ear that
Count 111 is brought pursuant to Pennsylvania state law. In
Pennsyl vania, to state a cause of action for civil conspiracy,

the follow ng elenents are required: (1) a conbination of two or
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nore persons acting with a common purpose to do an unl awful act
or to do a |awful act by unlawful neans or for an unl awf ul
purpose; (2) an overt act done in pursuance of the common

purpose; and (3) actual |egal damage. General Refractories

Company v. Fireman's Fund | nsurance Conpany, 337 F.3d 297, 313

(3d Cir. 2003) (citing Strickland v. University of Scranton,

700 A 2d 979, 987-988 (Pa. Super. 1997)). Moreover, a claimfor
civil conspiracy cannot be pled without also alleging an

underlying tort. MGeevy v. Stroup, 413 F.3d 359, 371 (3d Cr.

2005).

In his brief in opposition, plaintiff contends that the
City can be a conspirator under the intracorporate conspiracy
doctrine, as discussed above. However, the cases on which
plaintiff relies refer only to federal, not state, civil
conspiracy clains. Specifically, plaintiff cites case | aw
applying the intracorporate conspiracy doctrine in the context of

8 1985(3) conspiracy clains. See,_e.q., Heffernan v. Hunter, 189

F.3d 405 (3d Gr. 1999).

Plaintiff cites no authority for the proposition that
under Pennsylvania state law, a nmunicipality may be liable for
civil conspiracy. However, defendants also fail to cite any
authority for their contention that, under Pennsylvania |aw, a
muni ci pality cannot be a conspirator. Accordingly, | do not

reach that issue and assune w t hout deciding, for purposes of
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this notion to dismss, that the Gty may be liable as a
conspi rator under Pennsylvania state |aw.

However, as discussed above regardi ng Count I
plaintiff has not alleged any conspiratorial actions by defendant
Lezoche, or any other individual acting in an individual
capacity, which occurred within the applicable statute of
limtations. Thus, even to the extent a nmunicipality may be
Iiable as a conspirator under Pennsylvania |aw, plaintiff has not
established a “conbination of two or nore persons acting with a
common purpose to do an unlawful act or to do a |lawful act by
unl awf ul nmeans or for an unl awful purpose”. Therefore, Count I
does not satisfy the first elenent of civil conspiracy under

Pennsyl vania | aw. General Refractories Conpany, 337 F.3d at 313.

Simlarly, as also discussed above, plaintiff has not
all eged any actions in furtherance of the conspiracy which
occurred within the applicable statute of limtations. Because

he has not alleged “an overt act done in pursuance of the conmon

pur pose”, Count |1l does not satisfy the second el enent of civil
conspiracy. |d.
Therefore, | conclude that although plaintiff has pled

actual |egal damage as a result of the alleged conspiracy, his
Conpl ai nt does not satisfy the first two el enments of civil
conspiracy under Pennsylvania law. Accordingly, | grant

def endants’ notion to the extent it seeks dism ssal of Count II
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against the Gty because plaintiff has not alleged facts to
support the claim | therefore dismss that Count against the
City without prejudice for plaintiff to re-plead Count Il1l in

accordance with this Opinion

CONCLUSI ON
For all the foregoing reasons, | grant in part and deny
in part defendants’ notion to dismss. Specifically, | grant the

nmotion to the extent it seeks dism ssal of all counts agai nst
def endant Lezoche, wi thout prejudice for plaintiff to amend his
Complaint to allege facts supporting the conclusion that his
cl ai rs agai nst defendant Lezoche accrued within the applicable
statute of limtations.

Moreover, | grant the notion to the extent it seeks
di sm ssal of the due process claimagainst the City set forth in
Count | and dism ssal of Counts Il and IIl against the Cty,
W thout prejudice for plaintiff to anend those counts in
accordance with this Opinion. 1In all other respects, defendants’

nmotion i s denied.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM TOM NO, | ndividually
and trading as Tomno's Deli, Cvil Action
No. 08-cv-06018
Plaintiff

VS.

CI TY OF BETHLEHEM

JOHN R LEZOCHE, |Individually
and as zoning Oficer for the
City of Bethlehem and

JOHN DCES 1-100,

N N N N N N N N N N N N N N

Def endant s

ORDER

NOW this 31st day of March, 2010, upon consideration
of Defendants, City of Bethlehemand John R Lezoche's Parti al
Motion to Dismiss Plaintiff’s Conplaint, which notion was filed
together with a menorandum of |aw in support on March 5, 2009;
upon consideration of Plaintiff WIlliam Tom no's Brief in
Opposition to Defendants’, City of Bethlehem and John Lezoche’s
Partial Modtion to Dismss Plaintiff’s Conplaint, which brief was
filed March 30, 2009; and for the reasons expressed in the
acconpanyi ng Opi ni on,

| T 1S ORDERED that Defendants, Gty of Bethlehem and

John R Lezoche’s Partial Mdtion to Dismss Plaintiff’s Conpl ai nt

is granted in part and denied in part.

| T IS ORDERED that the notion is granted to the extent

it seeks dism ssal of Counts |-1V agai nst defendant John Lezoche;
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di sm ssal of the due process clai magainst defendant Gty of
Bet hl ehnem (“the Cty”) set forth in Count |; and di sm ssal of
Counts Il and |1l against the GCty.

| T 1S FURTHER ORDERED t hat Counts I-1V of plaintiff’s

Conpl ai nt are di sm ssed agai nst def endant Lezoche, w thout
prejudice for plaintiff to re-plead those clains in accordance

w th the acconpanying Opi nion.

| T 1S FURTHER ORDERED that Count | is dism ssed agai nst
defendant City of Bethlehemto the extent it alleges a due
process clai munder the Fourteenth Amendnent of the United States
Constitution, and Counts Il and IIl are dism ssed agai nst the
City of Bethlehemin their entirety, all w thout prejudice for
plaintiff to re-plead those clains in accordance with the
acconpanyi ng Qpi ni on.

| T 1S FURTHER ORDERED t hat plaintiff shall have unti

on or before April 20, 2010 to file an anended conplaint in
accordance with this Order.

| T 1S FURTHER ORDERED that, in the event plaintiff does

not file an anended conpl ai nt, defendant Cty of Bethlehem shall
have until on or before May 3, 2010 to answer the renaining
cl ai ns.

BY THE COURT:

/ s/ Janes Knoll Gardner
Janes Knol | Gardner
United States District Judge

-xl v-



