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OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Notice of Appeal
dated February 16, 2009 by debtor-appellant StingFree
Technol ogi es Conpany (“StingFree”), by which StingFree appeal s
t he February 4, 2009 Order and acconpanyi hg Menorandum of United
St at es Bankruptcy Judge Bruce Fox (“Menoranduni) dism ssing
StingFree’'s Chapter 11 bankruptcy proceeding.?

Al so before the court is the Mtion of Fonika Ventures,
LLC to Intervene, which notion was filed June 17, 2009.°?

On January 12, 2010, | heard oral argunent on the
entire matter, including the notion to intervene, and took the
matter under advisenent.® Hence this Opinion. For the reasons

articulated below, | deny Fonika s notion to intervene, and |

affirmthe Oder of the bankruptcy court.

! On April 17, 2009, the Brief of Appellant, StingFree Technol ogi es

Conpany was filed. On May 1, 2009, the Brief of Appellees, Robert and Lisa
Vito, VI Capital Conpany, Aneric |Investnents was fil ed.

2 On June 23, 2009, Appellant’s Response to Mdtion to Intervene was
filed, indicating that appellant StingFree has no objection to Fonika' s notion
to intervene in this action. On July 1, 2009, appellees filed their
Menor andum of Law in Opposition to the Motion of Fonika Ventures, LLC to
I ntervene.

3

At the January 12, 2010 argunent, | first heard oral argunent on
the notion to intervene, and took the matter under advisenent. | then
conducted oral argunent on the nerits of the bankruptcy appeal, permtting
Foni ka to argue on the merits. However, | advised the parties that | would

consi der Fonika's argunment on the nerits only if | were ultimately grant the
nmotion to intervene. (See Notes of Testinony of the oral argument conducted
on January 12, 2010 before ne in Allentown, Pennsylvania, styled “Hearing
Bef ore the Honorable James Knoll Gardner[,] United States District Judge”
(“N.T.”), at pages 26-27.)

-2



JURI SDI CT1 ON

This Court has subject matter jurisdiction over this
bankruptcy appeal pursuant to 28 U.S.C. 8§ 158(a)(1).

FACTS AND PROCEDURAL HI STORY

The facts and procedural history herein are gl eaned
fromthe February 4, 2009 Order and acconpanyi ng Menor andum of

t he bankruptcy court, the record of this matter, and, to the

extent they are in agreement, the briefs of the parties.*

Appel | ee Robert Vito previously served as president,
chi ef executive officer, and chairnman of the Board of StingFree,
a Pennsyl vani a corporation which owned and devel oped patents for
t echnol ogy designed to reduce or absorb undesirabl e shock
vi brati ons when using golf clubs. The conpany was originally
formed by Dr. Thonmas Fallone and Dr. Carnen D Mari o as Pendul um
Cor p.

I n June 2001, Drs. Fallone and Di Mario fornmed a new
Pennsyl vani a corporation called Inner Core, which purchased the
patent rights held by Pendul um changed the nanme in 2003 to
Stingfree, and renaned the corporation in 2005 as StingFree

Technol ogi es.®> StingFree operated froma basenent office at the

4 My recitation of the facts of this case largely reflects the

bankruptcy court’s findings of fact set forth in its February 4, 2009
Menorandum As noted below in footnote 12, appellant’s brief does not dispute
any specific factual findings of the bankruptcy court which underlie its
determ nation that the bankruptcy petition was filed in bad faith. Moreover
appel | ees do not dispute any of the bankruptcy court’s factual findings.

5 The spelling of appellant’s corporate nane is inconsistent in the

record. The bankruptcy court refers to appellant as “Stingfree”. The parties
refer to it as “StingFree”, as | do in this Opinion
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home of M. Vito and his wife, Lisa Vito (appellees “the Vitos”).
The Vitos charged StingFree rent.®
StingFree hired an accountant, Christopher Nawn, CPA,
to reviewits books and records. M. Nawn issued a report in
January 2008 based on his review of limted corporate records.
Al'so in January 2008, StingFree replaced M. Vito wth R chard
Rudi nger as its chief executive officer and board chairman.
Litigation ensued, involving M. Vito, StingFree, M. Rudinger,
and StingFree director Dr. Thomas Fal |l one.
Utimately, the Vitos and StingFree entered into a
“Stock Redenption, Separation and Settl enent Agreenent”
(“Settlement Agreenment”) dated February 29, 2008. " The
bankruptcy court summarized the Settlenment Agreenent, in part, as
foll ows.®
Thi s agreenent provided for the Vitos to sel
68, 219, 000 shares of Stingfree stock titled in
their names (and to transfer 6,460,000 options to
purchase stock) to Stingfree for $3,900, 000, plus
the assunption by Stingfree of certain corporate
debt s payabl e, or otherw se guaranteed, by the
Vitos. The Vitos received a prom ssory note in
this amount, with paynents to be nade at three
stated intervals over roughly a 25-nonth peri od,
from February 29th. The first paynment of
$1 million was due by May 19, 2008. The

prom ssory note contained a confession of judgment
provi si on.

6 Menor andum pages 2-3.

! Menor andum pages 3-4. The Stock Redenption, Separation and

Settl enment Agreenent appears in the Record on Appeal of this matter as Exhibit

L to Exhibit 9 (Exhibit 9 is the amended conplaint filed in the adversary

action).
8 Nei t her party disputes the accuracy of the bankruptcy court’s

summary of the Settlement Agreenent.
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The Settl ement Agreenent al so provided that
M. Vito would resign inmmediately as Stingfree’s
president; a June 2006 enpl oynent agreenent
between Stingfree and M. Vito was term nated
i medi ately; and M. Vito agreed not to conpete
with Stingfree for 12 nonths and to keep
confidential corporate information. Furthernore,
the two pending lawsuits involving Stingfree and
the Vitos were to be withdrawn. A nutual rel ease
attached to the settl enent agreenent was signed
that included all clainms “in law or equity which
the Rel easors ever had, [or] now have....”

The settl enent agreenent also recited that
Stingfree was the sole owner of its patents.
However, as security for prom sed paynents from
the corporation, the Vitos received a pl edge of
the stock being sold to the corporation as well as
a “first lien security interest in the patents
hel d by the Conpany on the date hereof,” al ong
with an assignnent of patent rights.?®
The Vitos also promsed to return all property
bel onging to StingFree including, but not limted to, all
corporate records, including “corporate accounting records,
cor porate bank account statenents, [and] corporate

correspondence” . *°

The Settl ement Agreenent included a nandatory
arbitration clause, which provided, in part, that “[a]ny
controversies or disputes arising out of or relating to this
Agreenent shall be resolved by binding arbitration in accordance

with the then current Comrercial Arbitration Rules of the

Menor andum pages 4-5 (internal citations omitted).

Settl enment Agreenent, section |V.B.
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Anmerican Arbitration Association.”

Additionally, the Settlenent Agreenent contained a
section titled “Default”, which provided, in part, that “A
default under the terns of any of the Transacti on Agreenents
shall be considered a default under all such agreenents. All
defaults, except nonetary defaults, are curable, and if not so
cured shall be resolved according to the D spute Resol ution
Section herein.”*?

The bankruptcy court found that M. Vito delivered
certain boxes of records and materials that M. Rudi nger found
deficient, and that digital copies of corporate financial records
had been altered since their original entries. The bankruptcy
court further found that StingFree refrained from seeking further
investors “because it considered the corporation s financi al

records unauditabl e...and because recent tax returns had not been

filed for the debtor.”®

The bankruptcy court found that on March 28, 2008,
StingFree sent the Vitos a notice of default under the terns of
the Settlenent Agreenent. The Vitos responded that they had
cured any all eged defaults, which StingFree rejected, and sent
their own notices to StingFree when they did not receive their $1

mllion paynent by the extended deadline of May 31, 2008.

Settl enment Agreenent, section VII.B.

12 Settl ement Agreenent, section VIII.A

13 Menorandum page 10 (internal citations omtted).
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Thereafter, the Vitos confessed judgnment against StingFree in
Pennsyl vania state court in the anobunt of $4.11 million, and
recorded that judgment in California and possibly Mryland. *

The bankruptcy court further found that, as part of the
Settl enent Agreenent, the Vitos recorded the patent assignnent
obtained with the United States Patent O fice on July 9, 2008,
and have been attenpting to market and |icense those patents. *°

StingFree filed a petition to strike the Vitos’
confessed judgnent in Pennsylvania state court and sought,
unsuccessfully, in state court to enjoin the Vitos fromusing the
patents, pending the outcone of its petition to strike the
confessed judgnent. As part of its petition, StingFree asserted

that the Vitos' clains against themwere subject to

arbitration.®®

StingFree filed a Chapter 11 bankruptcy petition on
Sept enber 25, 2008, just prior to a hearing on StingFree's state
court petition to strike the confessed judgnent. The bankruptcy
court found that, at the tine of its bankruptcy filing, StingFree
was conducting business and had only two part-tinme enpl oyees,
nei t her of whomwas being paid. At the tine, StingFree had two

directors, one of whom has since resigned. '

1 Menor andum pages 10-11.

5 Menor andum page 11.

16 Id.

1 Menor andum pages 11-12.



The bankruptcy court notes that StingFree stated in its
post - bankruptcy “Smal| Busi ness Statenent of Operations” that it
has received no inconme nor made any di sbursenents since the
bankruptcy filing; that its bankruptcy schedul es di scl ose no real
property; and that StingFree | eases no business location. |Its
assets included one outstanding receivable at the tinme of the
bankruptcy filing, in the amount of $60,000; a bank deposit of
$4,810; unknown value for licensing agreenents with Lankin
Cor por ati on; unknown value for its alleged clains against the
Vitos; and a valuation of $300,000 for the patents, trademarks
and other intellectual property rights. *®

I n August 2008, M. Rudinger decided to attenpt to sel
the patent rights and communicated with an attorney, who forned
Foni ka Ventures, LLC as a vehicle to purchase StingFree’'s
intell ectual property and negotiated a purchase price of
$300, 000. The bankruptcy court found that two of Fonika s
menbers are Dr. DiMario and Dr. Fallone, as well as a few other
StingFree sharehol ders, but that the nmajority nmenbership
interests in Fonika are not owned by StingFree’s sharehol ders. *°

The bankruptcy court further found that StingFree's
pat ent val uation of $300,000 is based on the Septenber 23, 2008

sal es agreenent between Foni ka and StingFree, and not on an

18 According to the bankruptcy court, M. Vito opined that the

patents were worth nore than $3.9 mllion and that the patents now belong to
the Vitos. Mreover, the bankruptcy court notes that the Vitos still assert
they are owed nore than $4 million by StingFree. (Menorandum pages 11-12.)

19 Menor andum page 12-13.



apprai sal of the patent rights. Mreover, the bankruptcy court
notes that the sales agreenent expressly contenplates that
StingFree would file a bankruptcy petition and obtain the
bankruptcy court’s approval to sell the patent rights free and
clear of all clainms, interests and liens. ®

The bankruptcy court also made the follow ng findings:
(1) Foni ka has offered enploynent to M. Rudinger and
Dr. DiMario, in the event Foni ka successfully purchases the
patents; (2) upon the sale of the patents, StingFree intends to
use the sale proceeds to fund litigation against the Vitos rather

than to continue operations; (3) StingFree |acks sufficient funds

to engage counsel in filing bankruptcy; and (4) StingFree used a

$35, 000 down paynent from Fonika to retain counsel and pay the
requi site bankruptcy filing fees. ?

The bankruptcy court further found that, within a week
of filing its bankruptcy petition, StingFree filed a notion to
approve the sale of substantially all of its assets (the patent
rights) to Fonika, as well as a notion to approve bidding
procedures. On Cctober 17, 2008, |ess than one nonth after the
filing of the bankruptcy petition, StingFree filed a conpl aint

agai nst the Vitos, docketed as Adv. No. 08-0290 (the “adversary

20 Menor andum page 13.

21 Menor andum page 13.



action”), and the conpl aint was soon anended.
The thirteen-count anended conplaint in the adversary

action alleges, inter alia, that as president and chief executive

officer of StingFree, M. Vito diverted StingFree revenues and
capital investnents for his own benefit; obtained conpany stock

i nproperly and w thout board of director authorization; failed to
provide full and conplete conpany records after his renoval as
controlling officer in January 2008; and falsified conpany
records. #

The anmended conpl aint alleges that StingFree entered
into the Settlenment Agreenent “w thout know edge of the full
extent of Robert Vito's fraud and in reliance on representations
made by the Vitos regardi ng the managenent and fi nanci al
operations of the conpany, that would |ater prove to be false.” %
It further alleges that the Vitos breached the settl enent
agreenment by failing to provide all of StingFree s books,
records, inventory and supplies; that the Vitos “secretly
nodi fi ed” the Settlenment Agreenent after it had been presented to
StingFree for execution; and that M. Vito had destroyed conpany
records. *

The anended conplaint in the adversary action asserts

two federal bankruptcy-related clains and el even cl ai ns under

22 Menor andum pages 14-15.

23 Amended Conpl ai nt, paragraph 131.

Amended Conpl ai nt, paragraphs 134, 136, 144, 158.
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Pennsyl vani a state | aw. ®

Bankruptcy Court Deci sion

By its February 4, 2009 Order and Menorandum the
bankruptcy court dism ssed StingFree's Chapter 11 bankruptcy
petition and denied as noot StingFree’s notion to approve bidding
procedures in connection with its proposed sale of its patents.

Specifically, the bankruptcy court found that StingFree’s

petition had not been filed in good faith as inplicitly required
by 11 U.S.C. § 1112(b)(1).?*
In support of this conclusion, the bankruptcy court

found that the petition was not filed to serve a valid bankruptcy

2 Menor andum pages 15-17. The anended conpl ai nt includes federa

clains for “preferential transfer” under 11 U S.C. 8§ 547, “fraudul ent
transfer” under 11 U.S.C. § 548, and “turnover” under 11 U S.C. § 542(e).
However, the bankruptcy court treated the “turnover” claimas a state-law
claimbecause it is alleged in the context of a breach of contract claim
(Menmorandum page 29 n.18.) Neither party disputes this characterization
Thus, | have characterized the anended conplaint as including only two federa
bankruptcy-rel ated cl ai ns.

26 Title 11 United States Code, Section 1112(b)(1) provides, in part:

[On request of a party in interest, and after notice and a
hearing, absent unusual circunstances specifically
identified by the court that establish that the requested
conversion or disnmissal is not in the best interests of
creditors and the estate, the court shall convert a case
under this chapter to a case under chapter 7 or dismss a
case under this chapter, whichever is in the best interests
of creditors and the estate, if the novant establishes
cause.

Both United States Bankruptcy Judge Bruce Fox in this case, and
other courts interpreting § 1112(b) (1), have interchangeably described the
statute as requiring the bankruptcy petition to be filed in good faith, or as
requiring the petition not to be filed in bad faith. Accordingly, | use the
“in good faith”/“not in bad faith” term nol ogy interchangeably in this Opinion
as well.
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pur pose, but rather to gain a tactical advantage in litigation.
In particular, the bankruptcy court concluded that the petition
was not filed to preserve any goi ng-concern val ue of StingFree
because StingFree intended to liquidate its assets, is not
presently an operating entity, and has no intention of resum ng
oper ati ons.

Mor eover, the bankruptcy court concl uded that
StingFree’s state-law clains could have been raised without the
necessity of filing any bankruptcy petition, and noted that sone
of them al ready had been raised in state court. |In addition, it
concluded that the state-law clains fell wthin the scope of the
mandat ory arbitration provision of the Settlenment Agreenent.

Al t hough StingFree contended that the Vitos had wai ved
the contractual arbitration provision, the bankruptcy court
determ ned that StingFree had not net its burden of establishing
that a waiver had occurred. Also the court concluded that, to
the extent StingFree may suffer any prejudice if arbitration were
conpel | ed, such prejudice would be insufficient to overcone the
federal preference for enforcenent of contractual arbitration
provi si son.

Thus, the bankruptcy court concluded that many of
StingFree’s clainms in the adversary action, which action “serves
as the centerpiece” of StingFree’s bankruptcy case, cannot be

heard in bankruptcy court.?

27 Menor andum page 34.
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Regarding StingFree' s federal bankruptcy-related clains
for preference and fraudul ent conveyance, the bankruptcy court
noted that those clains would not be arbitrable because they are
created by the Bankruptcy Code and are to be prosecuted by a
bankruptcy fiduciary. The bankruptcy court concluded that those
two clainms were unlikely to succeed on the nerits.

Thus -- having concluded that StingFree was not a
“going concern” entity; had virtually no enpl oyees, no
operations, mninmal tangible assets aside fromthe patent rights,
whi ch appeared to have been assigned to the Vitos; and had
state-law clains which nust be arbitrated -- Judge Fox determ ned
that permtting StingFree’s bankruptcy filing to continue for the
sol e purpose of litigating two bankruptcy-related clains with
doubt ful Iikelihood of success on the nerits, would achieve no
val i d bankruptcy purpose. ?

Therefore, the bankruptcy court dism ssed StingFree' s
Chapter 11 bankruptcy petition for cause under 11 U S. C
8§ 1112(b)(1) as having been filed in bad faith, and denied as
nmoot StingFree’ s notion to approve bidding procedures. This
appeal foll owed.

MOTI ON TO | NTERVENE

Initially, | address the Mdtion of Foni ka Ventures, LLC
to Intervene. Foni ka noves, pursuant to Rule 24 of the Federal

Rul es of G vil Procedure, to intervene in this appellate action

28 Menor andum page 35.
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as a matter of right or, alternatively, to intervene
perm ssively, for the purpose of supporting appellant StingFree' s
appeal .

On Septenber 23, 2008, Foni ka and StingFree executed an
Asset Purchase Agreenent. The agreenent provided that Foni ka
woul d purchase, anong other things, all of StingFree's
intellectual property and related contracts. If it acquired
t hose assets, Fonika intended to enploy Richard Rudi nger
StingFree’s chief executive office and board chairman, and Dr.
Carnen D Mario, a StingFree sharehol der

The Federal Rules of G vil Procedure provide for two
types of intervention: intervention as of right, and perm ssive
intervention. Specifically, Rule 24 provides, in pertinent part:

(a) Intervention of Right. On tinely notion, the
court nmust permt anyone to intervene who:

(2) clainms an interest relating to the
property or transaction that is the
subj ect of the action, and is so
situated that disposing of the
action may as a practical matter
inpair or inpede the novant’s
ability to protect its interest,
unl ess existing parties adequately
represent that interest.

(b) Perm ssive Intervention.
(1) [In general. On tinely notion, the

court may permt anyone to
i nt ervene who:

(B) has a claimor defense that
shares with the main action a

-14-



common question of |aw or
fact.

Fed. R Civ.P. 24.

Foni ka contends that it is entitled to intervene under
either standard set forth in Rule 24. | consider both types of
intervention in turn, and for the foll owi ng reasons, | concl ude

that Fonika is not entitled to i ntervene under either standard.

| ntervention as of R ght

Intervention as of right requires an applicant to
establish all of the followng: (1) the application is tinely,;
(2) the applicant has a sufficient interest in the litigation;
(3) the interest may be affected or inpaired, as a practical
matter by the disposition of the action; and (4) the interest is
not adequately represented by an existing party in the
l[itigation. Harris v. Pernsley, 820 F.2d 595, 596 (3d GCir.
1987) .

The party seeking to intervene bears the burden of

establishing all four requirements. United States v. Al can

Alumi num Inc., 25 F.3d 1174, 1181 n.9 (3d Cr. 1994). However,

“a very strong showi ng that one of the requirenents is nmet may
result in requiring a |l esser show ng of another requirenent.”
Harris, 820 F.2d at 596 n. 6.

Appel | ees contend that Foni ka cannot satisfy any of the

four requirenents for intervention as of right. As noted above,
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on June 23, 2009, appellant responded to the notion to intervene,
indicating it does not oppose the notion. | therefore address
each el ement on the nerits.

First, regarding tineliness of the application, Fonika
contends that its notion to intervene is tinmely because it was
filed early in the litigation, and therefore permtting
intervention would not prejudice appellant StingFree or cause
undue del ay. Appellees aver that the notion is untinely because
it was filed June 17, 2009, forty-seven days after the cl ose of
briefing in this matter, w thout explanation for the delay. *

Mor eover, appellees assert that granting such an untinely request
to intervene woul d cause prejudice to appell ees because it would
require further briefing.

Tinmeliness of a notion to intervene is determned from
all of the circunstances of the case, and the determnation is

within the discretion of the court. NAACP v. New York,

413 U.S. 345, 366, 93 S.Ct. 2591, 2603, 37 L.Ed.2d 648, 662-663
(1973). \Whether intervention of right or perm ssive intervention
is sought, the application nust be tinely. If interventionis
untinely, it nust be denied. NAACP, 413 U S. at 365, 93 S. Ct

at 2602- 2603, 37 L.Ed.2d at 662. However, “where a party takes
reasonabl e steps to protect its interest, its application should
not fail on tineliness grounds.” Alcan, 25 F.3d at 1182.

Courts in this circuit consider three factors for

29 Appel lant filed its appellate brief on April 17, 2009 and
e

p
appel l ees filed their appellate brief on May 1, 2009.
-16-



determ ni ng whether an application to intervene is tinely:
(1) the stage of the proceeding, (2) the prejudice that delay nmay
cause to the parties, and (3) the reason for the del ay. Mount ai n

Top Condomi ni um Associ ation v. Dave Stabbert Mster Buil der,

Inc., 72 F.3d 361, 369 (3d Gir. 1995).

Considering these three factors, | conclude that
Fonika' s notion is tinely. Although the parties had al ready
submtted their appellate briefs at the tine the notion was
filed, no nerits determ nations had been made, and the parties
had not appeared for any court proceedings in this appellate
action. Appellees cite no |egal authority for the proposition
that, in an appellate nmatter such as this, a notion to intervene
filed less than two nonths after the close of appellate briefing
is untimely filed. *

Mor eover, | conclude that no party woul d be prejudiced
by Foni ka' s intervention. Appellees’ brief contends that they
woul d be prejudi ced because such intervention would require
further briefing, thus causing expense and del ayed di sposition of
t he appeal. However, Fonika s notion to intervene contains its

proposed appellate brief, which is attached to the notion as

30 Appel | ees aver that Fonika's interests are aligned with appellant

StingFree, and therefore Foni ka should have filed its notion to intervene no
| ater than contenporaneously with StingFree's April 17, 2009 brief. In
support of this contention, appellees cite “Cf. Fed.R App.P. 29(e)(stating
parties subnmitting appellate briefs in the nature of am cus curiae nmust file
wi thin seven days of the filing date for the party being supported.)”.
However, appellees offer no authority or |legal analysis for the proposition
that a nmotion to intervene for the purpose of supporting a bankruptcy appea
is anal ogous to the filing of an anicus brief by a non-party.

-17-



Exhibit B, thus limting the extent to which additional briefing
woul d del ay disposition of this action.
Further, at oral argunent, | permtted all parties,

i ncl udi ng Fonika, to argue on the nerits of the appeal pending
di sposition of the notion to intervene, thus providing appellees
with an opportunity to respond orally to Foni ka s proposed brief.
Therefore, | conclude that appellees did have an opportunity to
respond to Foni ka s argunent w thout incurring considerable
expense and wi t hout del aying disposition of this action.

I n addi tion, although Foni ka has not explained the
nearly four-nmonth delay fromthe February 16, 2009 filing of this
appeal and the June 17, 2009 filing of Fonikas notion to
intervene, that delay is not unreasonable in light of the
procedural posture of the case. Thus, | conclude that Fonika's
nmotion is tinely.

Regardi ng the second and third Harris factors, Fonika
contends that it has an interest in the “property or transaction”
which is the subject of this appeal (for purposes of the second
factor), nanely, it seeks to bid on appellant StingFree s assets.

I n addi tion, Fonika contends that its interest could be
inpaired if this appeal were decided w thout Fonika's
participation (the third factor). See Fed.R Cv.P. 24(a)(2).
Attached to Fonika’s notion to intervene is the Septenber 23,

2008 Asset Purchase Agreenent between Foni ka and StingFree,

-18-



wher eby Foni ka woul d purchase, anong other things, all of
StingFree's intellectual property and rel ated contracts. 3

Appel | ees aver that Foni ka and StingFree can pursue the
sal e of patents through other avenues, for exanple through
alternative dispute resolution or in state court, and need not
pursue that matter through bankruptcy. Thus, according to
appel l ees, Fonika's clainms will not be sufficiently inpaired by
di sposition of this appeal.

| conclude that, for purposes of the second Harris
factor, Foni ka has established a sufficient interest in the
litigation, that is, an interest relating to the property or
transaction fromwhich this appeal arises, specifically, an
interest in purchasing sone of StingFree's assets. However,

Foni ka has not established the third Harris factor, i.e., that
its interest “my be affected or inpaired, as a practical mtter
by the disposition of the action”. Harris, 820 F.2d at 596.

On this factor, Fonika' s brief in support of its notion
to intervene offers only the conclusory remark that “Fonika’s
interest in purchasing the assets of debtor could be inpaired and
prejudi ced by the disposition of this appellate process if the

matter was decided w thout Fonika's participation.”3 Because

3t Foni ka’s notion, Exhibit A section 2.1.

32 Fonika's brief, page 4. |In the context of the third Harris

factor, Fonika further remarks that “debtor has indicated that it has no
objection to Fonika intervening in this action.” However, it fails to explain
the rel evance of StingFree's |lack of opposition as applied to the issue of
whet her Fonika’'s interest may be affected or inpaired by disposition of this
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Fonika fails to identify any ways in which its interest is
inpaired by this action, | cannot conclude that Foni ka has

satisfied the third Harris factor.

Finally, regarding the fourth Harris factor, | conclude
that Foni ka has failed to establish that its rights are not
adequately protected by an existing party to this litigation.
When a party seeking intervention has the sane “ulti mte
objective” as a party to the suit, “a presunption arises that its
interests are adequately represented. To overcone the
presunption of adequate representation, the proposed intervenor

must ordinarily denonstrate adversity of interest, collusion, or
nonf easance on the part of the party to the suit.” 1Inre

Conmmunity Bank of Northern Virginia, 418 F.3d 277, 315 (3d Gr.

2005) .

A review of Foni ka's proposed appellate brief, as
conpared with StingFree’ s appellate brief, reveals that Fonika's
position is substantively identical to a portion of StingFree’'s
position. Both argue that the bankruptcy court erred in
di sm ssing StingFree’ s Chapter 11 bankruptcy proceeding on the
basis that StingFree wanted to liquidate its assets, rather than
reorgani ze

Bot h Foni ka and StingFree contend, on the nerits of

this appeal, that StingFree should have been permtted to pursue

matter.
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liquidation of its assets via Chapter 11 bankruptcy. Moreover,

as Fonika' s brief in support of its notion to intervene points

out, “both entities desire to carry out the terns under the
parties[’'] Asset Purchase Agreenent.”?3

Thus, | conclude that for purposes of this action,
StingFree shares Fonika's “ultimate objective”, that is, reversa
of the bankruptcy court’s dism ssal of StingFree’'s Chapter 11
bankruptcy such that StingFree may liquidate its assets in that
context. This gives rise to a presunption of adequate

representation. 1n re Conmmunity Bank of Northern Virginia,

418 at 315. Foni ka, as proposed intervenor, has not denonstrated
any “adversity of interest, collusion, or nonfeasance” on the
part of StingFree. Thus, | conclude that Foni ka has not
satisfied the fourth Harris factor.

Accordi ngly, because proposed intervenor Foni ka has not
established that its interest in this litigation may be affected
or inpaired by disposition of this action and has not established
that StingFree does not adequately represent Fonika s interest, |
conclude that Fonika is not entitled to intervene as of right.

Pernm ssive Intervention

“[Dlenial of intervention as of right does not

Foni ka' s brief, page 4.
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automatically nandate a denial of perm ssive intervention.”

Hoots v. Commonweal th of Pennsylvania, 672 F.2d 1133 (3d Gr.

1982). In exercising its discretion, “the court nust consider
whet her the intervention will unduly delay or prejudice the
adj udi cation of the original parties’ rights.” Fed. RCv.P
24(b)(3). Moreover, the court nay consi der whether the
applicant’s contributions to the proceedi ngs woul d be
superfluous. See Hoots, 672 F.2d at 1136.

As noted above, | have concluded that Fonika s notion
tointervene is tinely and that permtting its intervention would
not unduly delay or prejudice the original parties’ rights.
However, as | concluded in ny discussion of the fourth Harris
factor, Fonika' s interests are adequately represented by
StingFree because they share the sane objective and because
StingFree has already put forth the same argunents which Fonika
seeks to make in this action. Therefore, | conclude that
permtting Fonika to intervene in this appeal woul d be unhel pful
to its disposition because it would be superfluous. See Hoots,
672 F.2d at 1136.

Accordingly, in the exercise of ny discretion, I
decline to grant Foni ka s request for perm ssive intervention,
and deny the notion to intervene in its entirety. Therefore | do
not consi der Foni ka’ s proposed appellate brief in ny disposition
of StingFree s appeal.

APPEAL OF BANKRUPTCY DI SM SSAL
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Appel | ant StingFree appeals an Order entered
February 4, 2009 by United States Bankruptcy Judge Bruce Fox
whi ch di sm ssed StingFree’'s Chapter 11 bankruptcy case pursuant
to 11 U.S.C. 8 1112(b) because it was filed in bad faith, and
whi ch deni ed as noot StingFree’'s notion to approve biddi ng
procedures.

Contentions of the Parties

Cont entions of Appel |l ant**

Appel I ant StingFree advances two argunments in support
of its appeal of the bankruptcy court’s February 4, 2009 O der
and Menmorandum  First, appellant contends that the bankruptcy
court erred in dismssing the bankruptcy proceeding for cause
because appellees failed to establish by a preponderance of the
evi dence that cause or bad faith exists which would warrant such
di sm ssal. Second, appellant asserts that the bankruptcy court
erred in concluding that appellant’s state-law clainms set forth
in the adversary action fall within the scope of the mandatory
arbitration provision of the parties’ settlenent agreenent.

Regarding its first argunent, appellant avers that

34 Al t hough appellant’s brief contains section headi ngs which aver

that the bankruptcy court erred, the text of the argunments set forth therein
sinply restate, verbatim sonme of the argunents set forth in appellant’s Post
Trial Brief dated Decenmber 31, 2008 and, presunably, filed in the bankruptcy
court that date. (Record, Exhibit 5.) Because the Post Trial Brief pre-dates
the February 4, 2009 decision of the bankruptcy court, the anal ysis contained
verbatimin both briefs necessarily does not specifically address the court’s
deci si on.

Thus, appellant StingFree' s appellate brief offers no new | ega
di scussi on, and other than asserting that the bankruptcy court erred, does not
specifically address the bankruptcy court’s findings and concl usions.
Mor eover, appellant does not address the applicable standard of review
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appel lees failed to prove by a preponderance of the evidence that
t he bankruptcy case was not comrenced in good faith. Appell ant
further asserts that its plans to |iquidate do not weigh in favor
of dism ssal of the bankruptcy because |iquidation would maxim ze
StingFree’ s val ue.

Regarding its second argunent, appellant contends that
al though the Settl enent Agreenent includes a mandatory
arbitration provision, each of the parties has waived its right
to arbitrate this dispute. Appellant StingFree avers that it
expressly waives that right, and that the Vitos have wai ved the
right to arbitrate by “substantially invoking” the litigation
machi nery, specifically, by confessing judgnent agai nst appell ant
to enforce the Settlenent Agreenent.

Mor eover, appellant asserts that the parties did not
agree to arbitrate a claimfor fraudulent transfer or any issues
arising under Article 9 of the Uniform Commerci al Code
(“U.C.C."7), because those clains arose after the all eged breach
of the Settlenment Agreenent. Thus, appellant avers that its
fraudul ent transfer and U.C.C. clains are within the bankruptcy
court’s jurisdiction.

Cont enti ons of Appel | ees

Appel | ees contend that the bankruptcy court correctly
found that, based on the totality of the circunstances,
appel l ant’ s bankruptcy petition was filed in bad faith and thus

the court did not abuse its discretion in dismssing the
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petition. Appellees assert that the record supports the
bankruptcy court’s conclusion that the petition was not filed to
preserve goi ng-concern value of StingFree, based on testinony
that StingFree is not an operating entity and does not intend to
resune its operations.

Mor eover, appell ees assert that the record supports the
conclusion that the chief aimof appellant’s petition was to
continue litigation against M. Vito, rather than to serve a
val i d bankruptcy purpose. Appellees further contends that
StingFree’s proposed sale of assets to Fonika at a val ue which
underesti mates the value of the intellectual property weighs in
favor of a conclusion that the bankruptcy petition was filed in
bad faith.

In addition, appellees respond that the bankruptcy
court correctly held that appellant was unlikely to prevail on
its bankruptcy-related clainms for preference and fraudul ent
conveyance, and therefore the bankruptcy court had no reason to
retain jurisdiction over the parties’ remaining arbitrable state-
| aw clains. Specifically, appellees contend that the bankruptcy
court correctly concluded that appellant could not satisfy the
el ements of its fraudul ent conveyance clai munder the Bankruptcy
Code. Appellees therefore assert that, having concluded that the
bankruptcy petition was filed in bad faith and no bankruptcy-
related clainms woul d succeed, the bankruptcy court did not abuse
its discretion in dismssing appellant’s bankruptcy case in its

entirety.

- 25



Regar di ng appel | ant’ s second argunent, appell ees
respond that the bankruptcy court correctly concluded that the
arbitration provision in the Settlenent Agreenent controls
appel lant’s state-law clains against the Vitos. Specifically,
appel | ees contend that under the ternms of the Settl enent
Agreenent, the arbitration provision applies only to non-nonetary
defaults, and all of the Vitos’ obligations under the Settl enent
Agreenent were non-nonetary in nature. Thus, appellees contend
that all of appellant’s clains against the Vitos are within the
scope of the arbitration provision.

Appel | ees further aver that appellant has not
denonstrated that the Vitos waived their rights to arbitration of
appel lant’s state-law clains for several reasons. First,
appel | ees contend that by confessing judgnment agai nst StingFree,
the Vitos exercised their contractually prescribed renedi es under
the Settlenment Agreenent. That is, appellees assert that the
Settl enent Agreenent specifically provides for confession of
judgnent, and that under the Settlenment Agreenent, the Vitos are
not required to arbitrate nonetary defaults; and that even if
they were required to seek arbitration, the automatic bankruptcy
stay woul d have prevented them from doi ng so.

Second, appellees aver that they raised the arbitration
provision as early as a Novenber 12, 2008 hearing before the
bankruptcy court. Third, appellees aver that appellant has not
been prejudi ced by appellees’ failure to demand arbitration prior

to the Novenber 12, 2008 hearing, and that appellant has
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identified no such prejudice.

St andard of Revi ew

The | egal determ nations of a bankruptcy court are
reviewed de novo. The bankruptcy court’s factual determ nations
are reviewed under the clearly erroneous standard. Sovereign

Bank v. Schwab, 414 F.3d 450, 452 n.3 (3d Cr. 2005) (i nternal

citations omtted).
The decision to dismss a Chapter 11 petition is

revi ewed for abuse of discretion. In re SA@ Carbon Corporation,

200 F.3d 154, 159 (3d Cr. 1999); see also In re Canden Ordnance

Co. of Arkansas, Inc., 245 B.R 794, 797 (E. D.Pa. 2000)

(Brody, J.).

“Discretion will be found to have been abused only when
‘“the judicial action is arbitrary, fanciful or unreasonable which
is another way of saying that discretion is abused only where no
reasonabl e [person] would take the view adopted by the trial

court.’”” In re Canden Ordnance, 245 B.R at 797.

Di scussi on

Bad Faith
A Chapter 11 bankruptcy petition is subject to
di sm ssal for “cause” under 11 U . S.C. 8 1112(b) unless it is

filed in good faith. |In re SA Carbon Corporation, 200 F.3d at

161. “Once at issue, the burden falls upon the bankruptcy
petitioner to establish that the petition has been filed in ‘good

faith.” 1d. at 162.
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Whet her bad faith actually exists in a particul ar case

is a question of fact. |In re SB Properties, Inc., 185 B.R 198,

204 (E.D. Pa. 1995)(Padova, J.). Determ ning whether a petition
has been filed in good faith is a fact-intensive inquiry, and the
court considers the totality of the circunstances. In re SG

Car bon Corporation, 200 F.3d at 162.

Two of the basic purposes of Chapter 11 are “preserving
goi ng concerns” and “maxi m zing property available to satisfy

creditors”. In re Integrated Tel ecom Express, Inc. ,

384 F.3d 108, 119 (3d Cr. 2004)(quoting Bank of Anerica

Nati onal Savi ngs Association v. 203 North LaSalle Street

Partnership, 526 U. S. 424, 453, 119 S. (. 1311, 1421, 143 L. Ed. 2d

607, 622 (1999).

Accordingly, two inquiries are particularly relevant to
the question of good faith: “(1) whether the petition serves a
val i d bankruptcy purpose, e.qg., by preserving a going concern or

mexi m zing the value of the debtor’s estate, and (2) whether the

petition is filed nerely to obtain a tactical litigation
advantage.” 1n re Integrated Tel ecom Express, 384 F. 3d
at 119-120.

As the bankruptcy court correctly noted, courts
consi der many factors, including the follow ng non-exhaustive
list, when determ ning whether to dismss for bad faith:
1) the debtor has few or no unsecured creditors;

) there has been a previous bankruptcy petition

(
(2
by the debtor or a related entity; (3) the
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prepetition conduct of the debtor has been

i mproper; (4) the petition effectively allows the
debtor to evade court orders; (5) there are few
debts to non-noving creditors; (6) the petition
was filed on the eve of foreclosure; (7) the
forecl osed property is the sole or major asset of
the debtor; (8) the debtor has no ongoi ng busi ness
or enpl oyees; (9) there is no possibility of
reorgani zation; (10) the debtor’s inconme is not
sufficient to operate; (11) there was no pressure
from non-noving creditors; (12) reorgani zation
essentially involves the resolution of a two-party
di spute; (13) a corporate debtor was forned and
received title to its major assets imediately
before the petition; and (14) the debtor filed
solely to create the automatic stay.

In re SB Properties, Inc., 185 B.R at 205.

However, courts should “guard agai nst any inpulse to
over enphasi ze any one factor”, and “any conceivable |ist of
factors cannot be exhaustive.” [d. at 205 n.5 (citing,

inter alia, Carolin Corporation v. Mller, 72 B.R 693, 701

(4th CGr. 1989)).

In this case, appellant StingFree erroneously asserts
t hat appel | ees bear the burden of proving that cause or bad faith
exi sts which warrants di sm ssal of StingFree’ s bankruptcy
petition. On the contrary, in the Third Grcuit, as noted above,
once the issue of good faith has been raised, the burden is on
t he bankruptcy petitioner to establish that the petition has been

filed in good faith. [In re SG Carbon Corporation,

200 F. 3d at 162.
StingFree’s appellate brief cites nothing specific in
the record before the bankruptcy court which establishes that

StingFree’s bankruptcy petition was filed in good faith. It
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avers, without citation to the record, that “the Debtor took
every action necessary to preserve the dw ndling assets of the
conpany in the nane of the creditors and avoid subjecting those
assets to further harassing litigation.” ®

Mor eover, the totality of the circunstances support the

bankruptcy court’s factual findings that StingFree s petition was

3 Appel lant’s brief, pages 15-16. Appellant’s brief also states as

fol |l ows:

The all eged bad faith of the Debtor was enunerated as
fol |l ows:

(a) failure to disclose license agreements with the
conpani es on Debtor’s schedul e;

(b) paynment of salaries pre-petition to officers;
and

(c) l ack of unsecured debt

None of these were proven by the Vitos. The alleged
i cense agreenents had no nonetary val ue what soever as the
conpany could not nove forward with no certified financials
and constant |egal attacks by M. Vito. M. Rudinger
testified further that they becane worthless after M. Vito
i ncreased his terror canpai gn against the Debtor by calling
and t hreateni ng anyone doi ng business with the Debtor. All
of the salaries were disclosed and expl ai ned by M. Rudi nger
and the Debtor still cannot determ ne how this issue bears
on the Mbtion to Dismiss. Finally, M. Vito offered no
conpet ent evidence on a lack of creditors.

(Appellant’s brief, page 16.)

Appel l ant cites no court docunment or transcript in support of any
of these allegations. Presunably, appellant is referring to argunents made by
appel l ees in their notion before the bankruptcy court to dism ss appellant’s

(Footnote 35 continued):

(Continuation of footnote 35):

bankruptcy petition. Because appellant fails to identify the source of these
contentions, and fails to cite any of its clains to the record, | amunable to
evaluate their relevance or nmerit. See E.D.Pa.R Civ.Pa. 7.1(c).

Mor eover, these contentions are indicative of appellant’s m staken
bel i ef that appell ees bear the burden of proving that StingFree s bankruptcy
petition was filed in bad faith. To whatever extent these contentions may be
rel evant, they do not, on their own, satisfy StingFree s burden of
establishing that its petition was filed in good faith. See In re SG Carbon
Corporation, 200 F.3d at 162.
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not filed in good faith. Appellant does not dispute any of the
bankruptcy court’s factual findings which underlie its ultimte
finding that the petition was not filed in good faith. In
particul ar, appellant does not dispute the bankruptcy court’s
finding that StingFree does not intend to reorgani ze but rather
intends to liquidate its assets.
Specifically, the bankruptcy court found that, based on
t he evidence presented, appellant StingFree
is an entity without current operations, virtually
no enpl oyees or tangible assets, and which filed
its bankruptcy petition on the eve of a state
court hearing involving its chief adversary. It
proposes to reorgani ze by selling assets it
encunbered prepetition, with the sale to an entity
formed just prior to the bankruptcy filing and
t hat funded the bankruptcy petition to date, and
with little or no marketing. Moreover, the assets
to be sold - viz., patent rights - may now be

owned by individuals asserting to be the debtor’s
| argest creditors. *®

Thus, the bankruptcy court concluded that “the primary activity
of this chapter 11 case is for the debtor to litigate against its
former chief executive officer (and spouse) to recover those
patent rights”. 1d.

Appel l ant cites nothing in the record which woul d
support a conclusion that the facts found by the bankruptcy court
are clearly erroneous. Further, appellant offers no reason to
set aside the bankruptcy court’s factual findings other than its

argunent that a debtor may naintain a Chapter 11 petition even

36 Menor andum page 39.
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though it seeks to liquidate its assets rather than reorganize.
Appel l ant correctly contends that |iquidation of assets

may be an appropriate use of Chapter 11 bankruptcy, because the

Bankrupt cy Code contenplates |iquidating plans under 11 U. S. C

§ 1123(b)(4), whereby a debtor may devel op a Chapter 11 plan to

sell of all of its assets. In re PPl Enterprises (U.S.), Inc.,

324 F.3d 197, 211 (3d Cir. 2003.)

However, like reorgani zation plans, “liquidation
pl ans...nust serve a valid bankruptcy purpose. That is, they
nmust either preserve sonme going concern value, e.qg., by
liquidating a conpany as a whole or in such a way as to preserve
some of the conpany’s goodw ||, or by maxim zing the val ue of the

debtor’s estate.” In re Integrated Tel ecom Express, Inc. ,

384 F.3d at 120 n.4. “To say that l|iquidation under Chapter 11
mexi m zes the value of an entity is to say that there is sone
val ue that otherw se would be | ost outside of bankruptcy.” [d.
at 120.

Appel | ant suggests that its |iquidation plan would have
the effect of maximzing its value because its sale “is part of
the Debtor’s plan to generate enough capital to aggressively
pursue its clains agai nst Robert and Lisa Vito as well as G bson
& Perkins, P.C.”. Appellant avers that “This strategy hopes to
achi eve the best, and only, change for positive returnto

sharehol ders as the only alternative was a failure and w ndi ng
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down of the conpany.”?

Thi s avernent supports the bankruptcy court’s
conclusion that the primary purpose of the bankruptcy case is for
StingFree to litigate against the Vitos. Moreover, appellant
cites no authority to support its assertion that |liquidation in
order to generate capital to fund litigation is a valid
bankruptcy purpose, and fails to articulate any way in which
I iquidation under Chapter 11 in this case would protect or create
any value that would “otherw se be | ost outside of bankruptcy”.

In re Integrated Tel ecom Express, Inc., 384 F.3d at 120.

Accordingly, the bankruptcy court did not err in
concluding that StingFree’s plan to liquidate its assets in order
to fund litigation against the Vitos supports a finding that the
Chapter 11 bankruptcy petition was not filed in good faith.

Adversary Action

Havi ng concluded that StingFree’s Chapter 11 petition
was not filed to preserve any goi ng-concern val ue, the bankruptcy
court acknow edged appellant’s contention that it may |liquidate
its assets through Chapter 11. However, the bankruptcy court
essentially concluded that there is no reason to continue the
bankruptcy proceeding solely for the purpose of adjudicating the
clains raised in the adversary action.

Specifically, the bankruptcy court concluded that

appel lant’s state-law clains set forth in the adversary action

Appel lant’s brief, page 18.
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coul d have been raised without filing a bankruptcy petition (and,
i ndeed, that sone clains had been raised in state court), and
that the state-law clainms fall within the scope of the nmandatory
arbitration provision set forth in the Settlenent Agreement. *

Mor eover, the bankruptcy court determ ned that
appel lant’s two bankruptcy-related clains for preference and
fraudul ent conveyance were unlikely to succeed on the nerits. ¥
Therefore, it concluded that StingFree’ s |ikelihood of prevailing
on those clains was “sufficiently doubtful so that continuation
of this chapter 11 case sinply to litigate such clains is

i nappropriate.”

As di scussed bel ow, appell ant does not dispute
t hi s concl usi on.

Appel | ant argues that the Vitos have wai ved any ri ght
to arbitrate because they have “invoked the litigation machinery”
by confessing judgnent against StingFree in state court. *
However, appellant fails to identify any specific way in which

t he bankruptcy court’s factual findings regarding waiver are

38 Menor andum pages 29- 30.

39 Menor andum pages 35- 39.

40 Menor andum page 39.

41 Appel lant’s brief avers that the bankruptcy court erred in

concluding that the state-law clainms “fall within the scope of the mandatory
arbitration provision of the settlenent agreenent.” (Appellant’s brief,

page 18.) However, the entirety of appellant’s argument on this issue
addresses the extent to which the parties have waived their right to
arbitrate, and does not offer any |legal analysis regarding the scope of the
settlenent agreenent. See E.D.Pa.R Civ.P. 7.1(c). Therefore, | address the
issue of the arbitration clause only to the extent that appellant argues that
it has been waived.
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clearly erroneous or how his decision to disnmss the petition
constitute an abuse of discretion. On the contrary, appell ant
sinply restates its argunents as presented to the bankruptcy
court. Moreover, | conclude that the bankruptcy court correctly
concl uded that appellees have not waived any right to arbitration
under the Settl enent Agreenent.

As the bankruptcy court articulated, “[c]onsistent with
the strong preference for arbitration in federal courts, waiver

‘is not to be lightly inferred.”” PaineWbber Inc. v. Faragalli,

61 F.3d 1063, 1068 (3d Cir. 1995). The evidentiary burden is on
the party asserting that such a waiver has occurred. See G eat

Western Mortgage Corporation v. Peacock, 110 F.3d 222, 233

(3d Gr. 1997). Moreover, “a party waives the right to conpel
arbitration only in the follow ng circunstances: when the parties
have engaged in a lengthy course of litigation, when extensive

di scovery has occurred, and when prejudice to the party resisting
arbitration can be shown.” 1d.

Here, the bankruptcy court concl uded that appellant had
not net its burden of show ng prejudice which would suffice to
override the federal preference for arbitration. Specifically,

t he bankruptcy court stated:
Here, the only evidence presented was that the
Vitos confessed judgnment against Stingfree in
Pennsyl vania state court two or three nonths prior
to the debtor’s bankruptcy proceedi ng, and that
Stingfree had filed a petition in state court
seeking to strike that confessed judgnment based,

in part, upon mandatory arbitration. Thereafter,
resolution of the debtor’s state court petition
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was stayed by the debtor’s bankruptcy filing. *
Appel | ant does not chall enge these findings as clearly
erroneous, and does not identify any other evidence in the record
whi ch woul d support a conclusion that the parties engaged in a
| engthy course of litigation, or that extensive discovery has

occurr ed. See Great Western, 110 F.3d at 233. Mbr eover,

appel lant identifies no other prejudice which it would suffer by

enforcenent of the arbitration provision. I d.

Bankr upt cy- Rel at ed d ai ns

Finally, appellant avers that even if its state-|aw
clainms are arbitrable, its clainms of fraudulent transfer and
i ssues arising under Article 9 of the U C C should neverthel ess
be adjudi cated by the bankruptcy court because they did not arise
until after the alleged breach of the Settlement Agreenent. *

Appel l ant’ s brief does not chall enge the bankruptcy
court’s conclusion that appellant’s bankruptcy-related clains are
unli kely to succeed on the nerits. Moreover, appellant’s brief
points to nothing specific in the bankruptcy court’s decision on

this issue which is purportedly in error.*

42 Menor andum page 34.

43 Appel lant’s brief, page 22.

a4 At oral argument, appellant contended that the bankruptcy court’s

anal ysis regardi ng the two bankruptcy-rel ated causes of action was flawed.
(See N.T. at pages 29-32.) However, instructive Third Circuit precedent hol ds
that, in the appellate context, clainms not raised and argued in a noving
party’s brief are abandoned and wai ved. See, e.qg., Kost v. Kozakiew cz,
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Thus, | amsatisfied wth the bankruptcy court’s
assessnent of StingFree’'s Chapter 11 bankruptcy petition and
adversary action. Appellant does not challenge as clearly
erroneous any of the bankruptcy court’s factual findings which
underlie its ultimate factual finding that the petition was filed
in bad faith. For the foregoing reasons, | conclude that the
bankruptcy court did not abuse its discretion in dism ssing the
petition and denying as noot the related notion to approve
bi ddi ng procedures.

CONCLUSI ON

For all the foregoing reasons, | deny the Modtion of
Foni ka Ventures, LLC to Intervene and | affirmthe February 4,

2009 ruling of the bankruptcy court.

1 F.3d 176, 182 (3d Gir. 1993); Coney v. NPR, Inc., 2007 W. 2571452, at *2
(E.D. Pa. Aug. 31, 2007)(Strawbridge, MJ.).

The Federal Rul es of Bankruptcy Procedure requires that
“appellant’s brief shall contain the contentions of the appellant with respect
to the issues presented, and the reasons therefor, with citations to the
authorities, statutes and parts of the record relied on.” Fed.R Bankr.P.
8010(a)(1)(E). As noted, appellant’s brief does not address any argunent that
t he bankruptcy court erred in concluding that appellant’s two bankruptcy-
related clains were unlikely to succeed on the nerits. Mreover, | note that
appel lant’ s Statenment of |ssues on Appeal (Record, Exhibit 4) does not include
t he i ssue of whether the bankruptcy court erred in this respect, as required
by Rul e 8006 of the Federal Rules of Bankruptcy Procedure. Accordingly, | do
not consider any such argunent herein.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE:
GCvil Action
STI NGFREE TECHNOLOG ES No. 09-cv-01119

COMPANY

STI NGFREE TECHNCOLOGE ES COVPANY

Appel | ant

BKY NO 08-16232(bif)

VS.

AVERI C | NVESTMENTS CAPI TAL
COMPANY;

VI CAPI TAL COMPANY;

LISA VITGO and

ROBERT A. VI TO

Appel | ees
FONI KA VENTURES, LLC,

N N N N N N N N N N N N N N N N N N N N N N

Movant

ORDER
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NOW this 31st day of March, 2010, upon consi deration

of the Mdtion of Fonika Ventures, LLC to Intervene filed June 17,
2009; wupon consideration of Appellant’s Response to Mdtion to

| ntervene, which response was filed June 23, 2009; upon

consi deration of the Menorandum of Law in Qpposition to the
Motion of Foni ka Ventures, LLC to Intervene, which nenorandum was
filed July 1, 2009 by appellees; it appearing that on

February 16, 2009, appellant filed a Notice of Appeal fromthe
February 4, 2009 Order and Menorandum of the United States
Bankruptcy Court for the Eastern District of Pennsylvania; after
oral argunent before the undersigned on January 12, 2010; upon
consideration of the briefs of the parties; and for the reasons
articulated in the acconpanying Opi nion,

IT 1S ORDERED that the Mtion of Foni ka Ventures, LLC

to Intervene is denied.

| T IS FURTHER ORDERED t hat the February 4, 2009 O der

and Menorandum of United States Bankruptcy Judge Bruce A. Fox is
af firnmed.

BY THE COURT:

[ s/ James Knol |l Gardner
Janes Knoll Gardner
United States District Judge
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