IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOM WADHWA, M D., et al. : ClVIL ACTI ON
V. :
R JAVES NI CHOLSON, et al. : NO. 07- 3301
NVEMORANDUM
McLaughlin, J. March 29, 2010

Dom Wadhwa, M D., and Sharon A. Finizie, RN, are
enpl oyees of the United States Departnent of Veterans Affairs
Medi cal Center in Phil adel phia, Pennsylvania (“DVAMC’). This
consol i dated case, which was originally filed as four separate
| awsuits, is the result of a series of alleged enpl oynent
di sputes between the plaintiffs and the DVAMC. * At this stage,
the only clainms remaining are those related to the plaintiffs’
“Bivens action,” originally filed as Gvil Action No. 07-2750.

The defendants noved in seven separate notions to

dism ss the plaintiffs’ conplaint, or in the alternative for

! Dr. Wadhwa filed four pro se conplaints against R Janes
Ni chol son, Secretary of the Departnment of Veterans Affairs -
Cvil Action Nos. 07-2677, 07-2750, 07-2997, and 07-3301. 1In one
of those cases, No. 07-2750, Ms. Finizie, a nurse at the DVAMC,
was also a plaintiff. The Court consolidated all four cases into
Civil Action No. 07-3301. On June 8, 2009, Dr. Wadhwa and Ms.
Finizie filed another lawsuit, Cvil Action No. 09-2602, against
Secretary N cholson. On August 5, 2009, the Court dism ssed the
action for failure to exhaust adm nistrative renedies. The
di sm ssal was affirnmed on appeal. No. 09-3555, 2010 U.S. App.
LEXI'S 3038 (3d Cir. Feb. 16, 2010).



sunmary judgnent. The plaintiffs opposed the notion.? For the
reasons stated below, the Court will grant the defendants’
nmotions to dismss and dismss the plaintiffs’ conplaint with

prej udi ce.

Backgr ound

The plaintiffs originally filed four suits in 2007
agai nst R James Nicholson in his official capacity as Secretary
of Veterans Affairs, alleging various violations related to the
plaintiffs enploynent at the DVAMC. On Cctober 24, 2007, the
Court consolidated the actions into one suit. After various
notions fromthe parties, the plaintiffs filed an anended
conplaint.® On June 23, 2008, the Court dismissed all of the
plaintiffs’ clains with the exception of the clains in the
plaintiffs’ “Bivens action,” Cvil Action No. 07-2750.

The plaintiffs then requested |eave to file a second

2 The plaintiffs’ brief in opposition is not directly
responsive to the defendants’ notions and nenoranda of law. It
references the plaintiffs’ various EEOCC conpl aints, which are not
at issue in the present case, and the decision to consolidate the
plaintiffs’ civil actions. It also asserts, w thout explanation,
that the declarations that acconpany the defendants’ notions are
i nconsistent with the EEO counselors’ reports of the incidents
involved in this action. Although it is unclear to the Court as
to how the EEO counselors’ reports differ materially fromthe
def endants’ declarations, the Court will not address this issue
because it does not rely on the defendants’ declarations to
deci de the notions to dism ss.

3 The plaintiffs also filed a second anended conpl ai nt, but
the Court dism ssed the second anended conpl ai nt because the
plaintiffs had not requested |eave for its filing.
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anended conplaint and a third anended conplaint. On July 18,
2008, the Court granted the plaintiffs’ notion for |eave and
allowed the plaintiffs to file a single new conplaint, a second
anmended consol i dated conplaint, containing the allegations from
the plaintiffs’ three anended conplaints. The Court then struck
the plaintiffs’ second anended consol i dated conpl ai nt on August
18, 2008, because it included allegations not contained in the
previ ous conplaints and attenpted to revive clains that the Court
al ready dismssed. The Court clarified that the plaintiffs could
“include only the alleged false arrest and rel ated events on June
23 and 26, 2007; the alleged retaliatory incident on February 29,
2008; and the all eged unreasonabl e search and sei zure of June 27
2008. "

The plaintiffs filed a new second anended consol i dat ed
conpl aint on Cctober 30, 2008. On Decenber 29, 2008, the
plaintiffs noved to anmend the caption of the conplaint to include
i ndi vi dual defendants. The Court granted in part the plaintiffs’
notion, and the plaintiffs filed another new second anended
consol i dated conpl aint on January 2, 2009. On January 20, 2009,
the Court ordered the Clerk to file the |atest new second anended
consol i dated conplaint submtted by the plaintiffs (“SACC'),
whi ch contained the nodified caption and additional individual
defendants. The SACC is the operative conplaint in this action.

I n a nmenorandum and order issued April 24, 2009, the



Court dism ssed with prejudice Secretary N cholson fromthe SACC.
The Court also struck all clains that related to enpl oynent
discrimnation under Title VII and the Age Discrimnation in

Enpl oyment Act (“ADEA”’) and all non-Bivens-related tort clains
because the Court did not grant the plaintiffs |eave to include
such all egations or causes of action in the plaintiffs’ SACC. On
Oct ober 19, 2009, the defendants noved to dismss, or in the
alternative, for summary judgnent.

At this point inthe litigation, the plaintiffs’
remaining clains are: (1) a free speech violation under the First
Amendnent, (2) a substantive due process violation under the
Fifth Amendnent, and (3) a procedural due process violation under
the Fifth Amrendnent.* The plaintiffs allege that they were
subjected to various incidents that constitute these
constitutional violations. First, on June 23, 2007, the
plaintiffs were stopped and questioned, and Dr. Wadhwa' s car was
searched in the parking garage at the DVAMC. The police officer
who took these actions clained to be |ooking for patient-rel ated
information that the plaintiffs possessed.® No patient

information was found, and the plaintiffs were permtted to | eave

4 Construing the conplaint liberally, it appears that the
plaintiffs may al so allege a Fourth Amendnent search and seizure
violation. The Court will address such an allegation out of an
abundance of cauti on.

> The police officer is not nanmed as a defendant in this
action.



the prem ses. SACC f 16.

Second, on June 26, 2007, the plaintiffs were
guestioned about the June 23 incident. They were taken to the
DVAMC police holding roomand read their Mranda rights. They
were informed that they were being placed under crim nal
investigation for theft of governnent property. I1d. § 17.

Third, on February 29, 2008, “agency officials .
staged an incident in an attenpt to arrest” the plaintiffs for
battery, assault, and disorderly conduct. The plaintiffs do not
all ege that they were actually arrested for these crinmes. The
plaintiffs do not detail what actions constituted the staged
incident. 1d. ¥ 19.

On June 27, 2008, a police officer “subjected [Dr.
Wadhwa] to a search and seizure” of his personal itens because
the officer was | ooking for patient-related information.® 1d. |
20.

The plaintiffs brought suit agai nst Margaret O Shea-
Capl an as the Associate Director of the DVAMC, Doctors Martin
Heyworth, M chael Giippi, and John Murphy, as supervisors of Dr.

Wadhwa; and Linda Aumiller, R N, as supervisor of Ms. Finizie;’

® The police officer is not nanmed as a defendant in this
action.

" In Defendant Aum|ler’s declaration attached to her
notion, she declares that she is the Quality Managenent Director
of the Departnment of Veterans Affairs Medical Center in
Phi | adel phia, PA. Declaration of Linda Aumller § 1 (“Aumller
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for authorizing the June 26, 2007 incident and for various torts
because they authorized and publicized the June 26, 2007
incident: false light, false inprisonnent, defamation per se,

sl ander per se, |libel per se, and intentional infliction of
extrene enotional distress and severe nental anguish.?

The plaintiffs also assert a claimof search and
sei zure under fal se pretenses against Ms. O Shea-Caplan and
Jeffrey Kaufman, the Chief of Police at the DVAMC, for
aut hori zing the June 27, 2008 search of Dr. Wadhwa' s persona
itens. Finally, the plaintiffs assert torts of attenpted
battery, attenpted assault, disorderly conduct, and attenpted
| arceny agai nst “agency officials” for having “staged an
incident” on February 29, 2008, in an attenpt to arrest the

plaintiffs for these crines.?®

Decl.”), Ex. Ato Aumller M She explains that she was Ms.
Finizie s supervisor until Cctober 1, 2006, the date on which M.
Finizie was transferred to Clinical Support Services. |[|d.

Def endant Aumi |l er has not acted as Ms. Finizie s supervisor at
any tinme since Cctober 1, 2006, and was not Ms. Finizie's
supervi sor when the allegations in the conplaint transpired. 1d.

8 Because only Bivens clains remain in this action, the
Court will construe the plaintiffs’ tort clains to allege
constitutional violations.

°® The plaintiffs do not indicate that Defendant Carol
Patterson, Vice President for Medicine Service at the DVAMC, was
involved in any of the above-outlined incidents. Rather, in the
plaintiffs’ “false light” count, the plaintiffs allege that
certain officials “wongfully publicized” information to
Def endant Patterson. SACC T 21(Db).
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1. Analysis

Under Rule 8 of the Federal Rules of Cvil Procedure, a
plaintiff’s conplaint nust contain a “short and pl ai n statenent
of the claimshow ng that the pleader is entitled to relief.”
Al t hough detailed factual allegations are not required, a
plaintiff cannot satisfy Rule 8 by making “a formulaic recitation
of the elenents of a cause of action” or “naked assertions devoid

of further factual enhancenent.” Ashcroft v. Igbal, 129 S. C

1937, 1949 (2009).

In evaluating a notion to dism ss under Rule 12(b)(6),
a court nust accept all well-pleaded facts as true, but should
di sregard any | egal conclusions. The court nust then determ ne
whet her the facts alleged are sufficient to show that the

plaintiff has a “plausible claimfor relief.” Fower v. UPMC

Shadysi de, 578 F.3d 203, 210 (3d GCr. 2009). If the well-pleaded
facts do not permt the court to infer nore than the nere
possibility of m sconduct, then the conplaint has alleged, but it
has not shown, that the pleader is entitled to relief. |Ilgbal,
129 S. C. at 1949. Although pro se filings are entitled to

i beral construction, a pro se plaintiff nust still satisfy the

Rule 8 standard. See Zilich v. Lucht, 981 F.2d 694, 694-96 (3d
Cr. 1992).

A. Respondeat Superior Liability

The Court will dismss the plaintiffs’ SACC because it
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relies on a theory of respondeat superior to hold the defendants
liable. Civil rights clainms cannot be prem sed on a theory of

respondeat superior. Rode v. Dellarciprete, 845 F.2d 1195,

1207-08 (3d G r. 1988). Rather, the allegations in the conplaint
must denonstrate with particularity how each named defendant was
personally involved in the allegedly unlawful conduct, either
t hrough participation or actual know edge and acqui escence. |d.
Here, the plaintiffs named seven defendants who are
adm ni strators and supervisors at the DVAMC. None of these
defendants is alleged to have been personally involved in any of
the incidents detailed in the SACC. Instead, the plaintiffs
al | ege that Defendants O Shea- Capl an, Heyworth, Gippi, Mirphy,
and Aum |l er “authorized” the DVAMC to investigate the plaintiffs
on June 26, 2007, and “publicized” this incident. They also
al | ege that Defendants O Shea- Capl an and Kaufman “aut horized” a
search of Dr. Wadhwa's personal itens on June 27, 2008.° The
plaintiffs do not allege that the defendants were involved in any
ot her capacity, nor do they detail with particularity the
def endants’ participation or actual know edge and acqui escence.

In addition, the plaintiffs do not allege that any of

0 To the extent that this allegation attenpts to raise a
Fourth Amendnent claim the Court rejects it. Defendants O Shea-
Capl an and Kaufman are not alleged to have searched and seized
the plaintiffs’ belongings, to have been present during the
searches, or to even have known or acqui esced to the incidents,
such that the SACC fails to allege with particularity the
def endant s’ personal invol venent.
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the defendants were involved in the “staged incident” on February
29, 2008. Instead, the SACC nerely states that “agency
officials” “staged an incident” in an attenpt to arrest the
plaintiffs. Even if this allegation is neant to accuse all of

t he defendants of involvenment, the allegation is not stated with
the required particularity. See Rode, 845 F.2d at 1207.

Finally, the plaintiffs fail to allege any invol venent by

Def endant Patterson. |Instead, the plaintiffs allege that the

ot her defendants “publicized” the June 26, 2007 incident to

Def endant Patt er son.

B. Constitutional Violations

To any extent that the plaintiffs’ SACC is not based on
a theory of respondeat superior, the SACC nust be dism ssed
because it fails to denonstrate that the plaintiffs

constitutional rights were violated.

1. Free Speech

The plaintiffs state that the defendants violated the
plaintiffs’ right to free speech as guaranteed by the First
Amendnent. SACC § 1. None of the factual allegations in the
SACC, however, contain any references to the plaintiffs’ right to

free speech or to the manner in which this right was viol at ed.



The Court will dismss this claim?!

2. Subst anti ve Due Process

Substantive due process under the Fifth Anendnent
protects an individual fromarbitrary governnment action. County

of Sacranmento v. Lewis, 523 U S. 833, 845 (1998). Only the nost

egregious official conduct, which “shocks the conscience,”
anounts to a violation of substantive due process. [d. at 846
Due process does not inpose liability whenever a governnent
official causes harm |d. at 848-49. Rather, “conduct intended
to injure in some way unjustifiable by any governnment interest is
the sort of official action nost likely to rise to the

consci ence-shocking level.” 1d. at 849.

None of the plaintiffs’ allegations gives rise to a
substantive due process claim The plaintiffs claimthat they
wer e stopped and questioned on June 23, 2007, and questi oned
again, after being read their Mranda rights, on June 26, 2007.
The plaintiffs also claimthat Dr. Wadhwa was subject to a search
of his personal itens on June 27, 2008. The plaintiffs explain
that the DVAMC police took such actions because they believed

that the plaintiffs stole patient-related information.

1 To the extent that the plaintiffs raise a First Amendnent
vi ol ation based on retaliation for filing EEOC conpl aints and
instituting lawsuits, such a claimis not before the Court. The
Court struck all allegations related to enploynent discrimnation
inits April 24, 2009 menorandum and order.
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Questioning and searching the plaintiffs and reading themtheir
M randa rights does not “shock the conscience.”

Further, the alleged staged incident on February 29,
2008, does not “shock the conscience.” There are no factual
al l egations detailing the events of this incident, and the
plaintiffs do not claimthat they were arrested or sued for
battery, assault, and disorderly conduct - they do not claimany

harmtranspired fromthis incident.

3. Procedural Due Process

The plaintiffs also fail to establish deprivation of a
property or liberty interest without procedural due process. See

Bd. of Regents v. Roth, 408 U. S. 564, 576 (1972). The plaintiffs

all ege that on June 26, 2007, they cane to the DVAMC for
guestioning, and the police informed the plaintiffs of their
Mranda rights. Such action appears to in fact conformw th, and
not viol ate, due process.

The plaintiffs’ allegations with respect to the staged
i ncident on February 29, 2008, also do not establish a procedural
due process claim The plaintiffs do not allege that they were
ever charged with the crines of assault, battery, and disorderly
conduct, or that they were deprived of procedures for any of the
i ncidents all eged.

To the extent that the plaintiffs claiman injury to

their reputation as a violation of procedural due process, this
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claimfails. Stigma to reputation alone, absent sone
acconpanyi ng deprivation of present or future enploynent, is not

a protected liberty interest. Robb v. Gty of Philadel phia, 733

F.2d 286, 294 (3d Cir. 1984).

[11. Conclusion

For the reasons herein stated, the defendants’ notions
to dismss are granted and the plaintiffs’ conplaint is dismssed
with prejudice. The plaintiffs have filed nunmerous anended
conpl aints over the course of this three-year litigation, and
all owi ng further anmendnments woul d be futile.

An appropriate Order shall issue separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOM WADHWA, M D., et al. : CIVIL ACTI ON
V. :
R JAVES NI CHOLSON, et al. : NO. 07- 3301
ORDER

AND NOW this 29th day of March, 2010, upon
consi deration of the defendants’ notions to dismss, or in the
alternative, for sunmmary judgnent (Docket Nos. 110, 111, 112,
113, 114, 115, 116), the plaintiffs’ opposition thereto, and for
the reasons stated in a nenorandum of | aw bearing today’ s date,
| T I'S HEREBY ORDERED t hat the defendants’ notions are GRANTED
The plaintiffs’ conplaint is dismssed with prejudice. This case

is closed.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.




