IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA ) ClVIL ACTI ON
V.

NOBEL LEARNI NG COMMUNI Tl ES, :
I NC. ) NO. 09-1818

AMENDED MEMORANDUM

McLaughlin, J. March 24, 2010

The United States of Anerica noves to anend its
conpl ai nt agai nst Nobel Learning Communities, Inc. (“NLC"), a
private, for-profit corporation that operates a private school
networ k t hroughout the country. The United States clains that
NLC is engaged in discrimnatory practices in violation of the
Arericans with Disabilities Act (“Title 11l or “ADA"). The
government filed its original conplaint on April 29, 2009, and on
Novenber 2, 2009, the Court granted in part and denied in part
NLC s notion to dismss. The governnent now seeks to repl ead
certain clains dismssed by the Court’s nenorandum and order.
For the reasons stated below, the Court will grant in part and

deny in part the governnent’s notion to anmend.

Backgr ound

The governnent brought suit against NLC to enforce
Title I'll of the ADA, alleging that NLC discrimnates agai nst
children with disabilities and their famlies in the operation of

NLC s daycare, preschool, elenentary, and secondary school



prograns. The conplaint stated that twel ve students with
disabilities were either disenrolled or denied enrollment from an
NLC school between 2005 and 2008. The twel ve students were
associ ated with seven NLC schools |ocated in six states across
the nation. Eleven of the twelve students were under age siX.
Conpl . 7 5-17.

Based on the disenroll nents and denials of enroll nent
alleged in the conplaint, the governnment asserted that all NLC
school s engaged in a pattern or practice of discrimnation, used
standards or criteria of adm nistration that have the effect of
di scrimnating, inposed or applied eligibility criteria that
screen out or tend to screen out individuals with disabilities,
and failed to nake reasonable nodifications in policies,
practices, and procedures to avoid disability discrimnation.
The governnment further alleged that parents, guardi ans, and
siblings were discrimnated agai nst because of their association
with a child with a disability, and that other children and
famlies may be discrimnated against if NLC continues its
practices. Conpl. 1Y 1, 6-17, 18-21.

NLC noved to dismss all clains in the conplaint except
for any claimof individual discrimnation against the twelve
identified children. On Cctober 6, 2009, the Court held oral
argunment on the defendant’s notion. |In a menorandum and order,

the Court granted in part and denied in part the defendant’s



notion to dism ss.

The Court held that allegations of discrimnation,
including a pattern or practice of discrimnation, use of
standards and eligibility criteria, and a | ack of reasonabl e
nmodi fications, could go forward solely with respect to preschool
chil dren because el even of the twelve children identified in the
conpl aint were preschool students at the tine of the alleged
discrimnation. The Court dism ssed any all egati ons of
discrimnation to the extent that they related to NLC s daycare,
el emrentary, and secondary settings. The Court also dism ssed al
al | egations of associational discrimnation because the
government premised its allegations on indirect consequences that
famlies suffered due to their association with a disabled child.
The Court held that Title Il1l’s prohibition of associational
di scrim nation does not enconpass indirect consequences.

The Court told the parties to report to the Court with
how they would like to proceed in this matter. |In view of the
parties’ subm ssions, the Court issued an order on Decenber 10,
2009, setting the paraneters and tinetable for discovery, which
is to conclude on February 15, 2011

On Decenber 14, 2009, the governnent noved to anend its
conplaint to address pl eading deficiencies that the Court
identified in its menorandum The governnent attached a redacted

version of the proposed anended conplaint as Exhibit Ato its



notion (“PAC’).! The PAC contains several new allegations.

First, it includes allegations that NLC discrim nated agai nst a
thirteenth child with a disability, AOR, and his famly. The
PAC alleges that A OR’'s parents enrolled AOR in a daycare
program at an NLC school. Months after A O R was diagnosed with
autism NLC disenrolled AOR, and AOR’'s parents found a

repl acenent daycare programfifteen mles away. PAC | 27

Second, the PAC states that NLC s daycare prograns are
not distinct fromits preschool prograns, and discrimnation
occurs at both the preschool and daycare level. The new factual
al | egations concerning the thirteen children who were disenrolled
or denied enrollment from NLC schools note that the children are
daycare or daycare-preschool students. 1d. Y 8-9, 19-32.

Third, the PAC includes new factual all egations about
the parents of the thirteen children with disabilities who were
di senroll ed or denied enrollnment froman NLC school. It asserts
that these parents sought to contract wwth NLC for daycare
services that NLC marketed to them for their own benefit, and

that the parents were denied the ability to contract for these

! The redacted proposed anmended conplaint is in accordance
with the Court’s April 30, 2009 order, permtting pleadings to be
filed under seal. The unredacted version of the proposed anended
conplaint was filed under seal with the Court. The redacted
conpl aint replaced the nanes of the thirteen identified children
and their famlies with initials, and it omtted the day and
month of the children’s birth dates. It is the same in all other
respects as the unredacted conpl aint.
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servi ces because of the parents’ association with their disabled
children. It alleges discrimnation against parents or guardi ans
of children with disabilities who seek to purchase NLC daycare
progranms. 1d. Y 8, 11, 15-16, 19-32, 34-38.

Fourth, the proposed anended conpl aint includes new

factual allegations about siblings of children with disabilities
who were disenrolled or denied enroll nment froman NLC school .
Specifically, it alleges that the siblings of AM, T.C., AR,
and ME. were enrolled in NLC schools, and that these non-
di sabl ed students were effectively disenrolled when NLC
disenrolled AM, T.C., AR, and ME.Three of the siblings,
those of AM, T.C., and AR, attended an NLC daycar e- preschool
and the sister of ME. attended an NLC el enentary school. The
conplaint states that NLC knows or should know t hat parents want
their children to attend the sanme facility and that disenrolling
one child effectively disenrolls that child s sibling who attends
the sane school. It alleges discrimnation on behalf of siblings
who were effectively disenrolled from daycare-preschool settings
and on behalf of ME. at the elenentary school setting. It does
not seek to reall ege associational discrimnation by NLC in the
el ementary school context outside of the alleged discrimnation
experienced by ME."s sister. 1d. Y 20, 22, 24, 32, 39-44.

The def endant opposes the governnent’s notion to anend

and argues that the PAC would be futile. It asserts that the



addition of AAOR does not alter the focus of the case because
the allegations concerning AOR are simlar to those for the
other identified students. NLC also argues that the addition of
daycare in the PACis an attenpt to repl ead associ ati onal
discrimnation, which is futile because the all egations do not

evince direct discrimnation.

1. Analysis

Pursuant to the Federal Rules of Civil Procedure, a
party may amend its pleading either with the opposing party’s
witten consent or the court’s leave. Fed. R Cv. P. 15(a)(2).
A court should freely give | eave when justice so requires. 1d.
Such | eave should be granted in the absence of undue del ay, bad
faith or dilatory notive, repeated failure to cure deficiencies
by amendnents previously allowed, undue prejudice to the opposing

party, and futility of the amendnent. Forman v. Davis, 371 U S

178, 182 (1962).
A court determines the futility of a proposed anmendnent
by the amendnent’s ability to survive a notion to dismss. In re

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cr

1997). Under this standard, a conplaint must contain sufficient
factual matter, accepted as true, to state a claimfor relief

that is plausible on its face. Ashcroft v. Igbal, 129 S. C

1937, 1949 (2009). A claimhas facial plausibility when the

plaintiff pleads sufficient factual content to allow the court to
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draw t he reasonable inference that the defendant is liable for
the m sconduct alleged. 1d. Determ ning whether a conpl aint
states a plausible claimfor relief is a context-specific task
that requires a court to draw on its judicial experience and
common sense. 1d. at 1950.

Under this analysis, the Court concludes that the
government may anmend its conplaint to the extent that it seeks to
all ege discrimnation suffered by AO R and at the daycare and
preschool level. It may not anmend its conplaint to allege
associ ational discrimnation experienced by parents and siblings

because such clains would be futile.?

A A .OR

The PAC contains factual allegations with respect to
A.O R, who at one years old was enrolled in a daycare program at
an NLC school in Sacranmento, California. According to the PAC
at the time of his enrollnent, A .OR had not yet been di sagnosed
with autism Months after his diagnhosis, the school disenrolled
A.O R because it “did not accept children with special needs.”
PAC 1 27.

This new al |l egati on, accepted as true, states a claim

2 NLC indicated in its opposition brief that if the Court
grants the governnent’s notion to anmend, then NLC intends to file
a notion to dismss. A party may file any notion that it deens
fit. The Court, however, believes that the parties may benefit
fromcontinuing their discovery and bringing notions at the
summary judgnent phase.



for relief that is plausible on its face with respect to
disability discrimnation under Title Ill. A QR is simlar to
the twel ve other students named in the original conplaint and the
PAC who were all egedly disenrolled or denied enrollnent from an
NLC school on the basis of discrimnation. For the reasons
stated in the Court’s Novenber 2 nmenorandum clains related to
the alleged discrimnation experienced by A.O R are viable, and
t he governnent may anmend its conplaint to include these

al | egati ons.

B. Daycar e/ Preschoo

The governnent may also amend its conplaint to allege
di scrimnation at both the daycare and preschool |evel. The PAC
sufficiently pleads facts to denonstrate that NLC provides
daycare and preschool services and that NLC s all egedly
di scrimnatory policies extend to the daycare and preschool
settings. According to the PAC, NLC nmakes no distinctions

bet ween its daycare and preschool programs.® The PAC al so

3 The Court noted in its Novenber 2 nenorandum that the
original conplaint described the NLC network as conpri sing
daycare centers and nursery, elenentary, and secondary school s,
indicating that the |evels were distinct. Conpl. 1 5. At oral
argunent, the parties referred to the network as daycare centers,
preschool s, elenentary, and secondary schools. See H'g Tr.
4:19-20 (Cct. 6, 2009). Wen asked by the Court about the twelve
identified students’ |levels, both parties responded that el even
students were disenrolled or denied enrollment from preschool s,
and one student was disenrolled froman elenentary school. 1d.
5:12-22, 15:21-16:4. Based on the conplaint and the parties’
subm ssions, the Court held that the conplaint pled facts

8



asserts that NLC denied adm ssion to daycare and preschool
progranms to children with disabilities. Al thirteen naned
children in the PAC are alleged to have enrolled or attenpted to
enroll in daycare or daycare-preschool progranms. PAC Y 8, 11

13, 19-22, 24-32.

C. Par ent s

The Court will not allow the government to anmend its
conplaint to allege associational discrimnation experienced by
parents of daycare-preschool children with disabilities who were
di senroll ed or denied enrollnment froman NLC school because such
an anmendnent would be futile. Title Ill of the ADA provides:

It shall be discrimnatory to exclude or

ot herwi se deny equal goods, services,

facilities, privileges, advantages,

accommodati ons, or other opportunities to an

i ndi vidual or entity because of the known

disability of an individual with whomthe

i ndi vidual or entity is known to have a

relati onship or association.

42 U.S.C. 8§ 12182(b)(1)(E)

As the Court held in its Novenber 2 nmenorandum to
assert a claimof associational discrimnation, a plaintiff nust
all ege that he or she experienced direct discrimnation because
of his or her association with a disabled person. Menorandum 15-

21. Such discrimnation requires a separate and distinct denial

regarding a policy of discrimnation solely at the preschool
| evel because el even of the twelve students were preschool
chi | dren.



of a benefit or service to a non-disabled person; it may not be
prem sed on a derivative benefit or harm based on treatnent
towards a disabled person. See 28 CF.R 8 36, App. B
(comentary to Section 36.205) (“It would be a violation of [the
associ ational discrimnation provision] for a daycare center to
refuse adm ssion to a child because his or her brother has HV

di sease.”); Larsen v. Carnival Corp. 242 F. Supp. 2d 1333, 1349-

50 (S.D. Fla. 2003) (rejecting wife s associ ati onal
di scrim nation clai mwhen disabl ed husband was forced to
di senmbark crui se ship because wife was not forced to | eave ship);

Si nenson v. Hoffrman, No 95 C 1401, 1995 U.S. Dist. LEXIS 15777,

at *13-16 (N.D. Ill. GCct. 24, 1995) (rejecting parents’
associ ational discrimnation claimwhen child was refused
treatment at hospital).

The PAC purports to allege that parents suffered from
direct discrimnation because daycare services provide a benefit
to both parents and children, and parents were denied this
benefit because of their association with their disabled
children. The benefit to parents is described as tine free from
their children, as “NLC markets and offers its services to
wor ki ng parents who need fl exi bl e daycare and educati onal
prograns.” PAC § 8. For exanple, A M’s nother “needed full-
time daycare so that she would have the flexibility to pursue

wor k and educational opportunities.” PAC § 20. R R ’'s nother
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“needed daycare for R R at least six hours a day in order to
study for [] exans.” PAC T 29; see also MY 22, 24, 27 (parents
needed daycare for children to accombdate work schedul es); 19
21, 28, 30, 31, 32 (parents had to find alternative arrangenents,
whi ch took tine and effort).*

These al |l egati ons do not establish distinct benefits to
parents and instead read |like reforrmul ated recitations of the
sane clains that the Court rejected in its Novenber 2 nenorandum
Any benefit to parents premsed on tinme free fromtheir children
is not a benefit that is separate and distinct fromthe benefit
to the child in attendi ng daycare. Although parents enjoy a
derivative benefit in sending their children to daycare, and
suffer a derivative harmdue to the attendant consequences of a
child s disenroll nent or unenroll nment, daycare is not a service
for parents because children, not parents, partake in the daycare

activities.® See Sinenson v. Hoffman, 1995 U. S. Dist. LEXIS

15777 at * 13-16 (rejecting parents associ ational discrimnation

* The PAC also alleges that parents suffered fromdirect
di scrim nati on because parents of disabled children had to
provide NLC with their child s Individual Educational Program
(“1EP"), a waiver releasing NLC fromliability related to the
child s academ c or social progress, and an agreenent to forgo
services related to the IEP. To the extent that these actions
constitute discrimnation, however, the discrimnation is
directed to the child, not the parent.

® This is not to say that a daycare may never offer services
that are separate and distinct for parents. The PAC, however,
does not allege that NLC provides any such services.
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cl ai m because nedical treatnent was for child, not parents).

The fact that NLC s daycare provi des extended hours or
year -l ong prograns does not alter the Court’s analysis. To hold
t hat such acconodations are a distinct benefit to parents would
offer no limting principle and allow parents to assert
associ ational discrimnation clainms when any child, no matter
what age, was disenrolled fromschool. Just as elenentary or
m ddl e school is not a service to parents to the extent that it
provi des parents with tinme away fromparenting, neither is

daycare. ®

D. Si bl i ngs

The Court will also not grant the governnent |eave to
anend its conplaint to allege that siblings of disabled students
suf fered from associ ational discrimnation because the PAC fails
to allege that NLC directly discrimnated agai nst siblings. The
PAC asserts that the children were “effectively disenrolled”
because, in essence, parents prefer their children to attend the
sanme school, and when one child is disenrolled, a parent
disenrolls his or her sibling. Conpl. 1Y 20, 22, 24, 32, 39-44.

Nowhere in the PAC does the governnment allege that NLC took any

® Further, to the extent that the governnment argues that
daycare is for parents because NLC markets its services to
parents, and parents purchase the services for their children,
the Court rejects it. Purchasing a service for soneone el se does
not nmake the service for the purchaser.
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di rect adverse action against the non-disabled siblings. As

such, this claimfails. See Larsen, 242 F. Supp. 2d at 1349-50

(di sm ssing non-disabled wife’' s associ ational discrimnation
cl ai m because she was never asked to |eave cruise ship, although
husband was forced to | eave); see also 28 CF. R 8 36, App. B

(commentary to Section 36.205)."

[11. Conclusion

For the reasons stated herein, the governnment’s notion
to anend its conplaint is granted in part and denied in part.

An appropriate order shall issue separately.

" NLC al so argues in its opposition brief that the PAC
appears to expand the cause of action and prayer for relief to
assert clainms and relief for children beyond the preschool (and
daycare) setting. The Court does not grant any anendnent that
asserts an expansion of its holdings, and these sections of the
PAC are to conformwi th the Court’s nmenoranda.
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