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Lawr ence Mendte, a newscaster at KYW pled guilty on
August 22, 2008, pursuant to a plea agreenent, to an information
charging himw th one count of violating 18 U. S. C
88 1030(a)(2)(C and 1030(c)(2)(B) by breaking into the private
e-mai | accounts of Alycia Lane, another newscaster at KYW He
was sentenced on Novenber 24, 2008, to three years probation, a
$5,000 fine, and a $100 speci al assessnment. Two conditions of
probati on were that the defendant spend six nonths in hone
confinement with electronic nonitoring and perform 250 hours of
community service.

After M. Mendte served his six nonths of hone
confinement and conpleted his community service, he filed a
notion to vacate, set aside, or correct sentence under 28 U.S. C
8 2255 in which he seeks specific performance of an all eged
agreenent by the governnent to charge himw th a m sdeneanor,
instead of a felony, or, in the alternative, the vacating of his

sentence and underlying guilty plea.



The governnent has filed a notion to dismss the notion
on the ground that the defendant signed a plea agreenent in which
he expressly waived all rights to appeal or to collaterally
attack his conviction, sentence, or any other matter relating to
the prosecution. The | anguage of the plea agreenent is clear as
to its purpose and effect to bind M. Mendte and the governnent
to its provisions. The |anguage from paragraph 10 of the plea
agreenent states that M. Mendte waived his right to appeal his
convi ction or sentence, subject to specific exceptions that are
not present here, and that he waived his right to collaterally
attack his conviction and sentence by way of a 8 2255 notion (or

ot herwi se).?

! Paragraph 10: In exchange for the undertakings nade by
the governnent in entering this plea agreenent, the defendant
voluntarily and expressly waives all rights to appeal or
collaterally attack the defendant’s conviction, sentence, or any
other matter relating to this prosecution, whether such a right
to appeal or collateral attack arises under 18 U.S.C. § 3742, 28
US C 8§ 1291, 28 U S.C 8§ 2255, or any other provision of |aw
This waiver is not intended to bar the assertion of
constitutional clains that the relevant case | aw hol ds cannot be
wai ved.

a. Not wi t hst andi ng t he wai ver provision above, if the
governnent appeals fromthe sentence, then the
defendant may file a direct appeal of his
sent ence.

b. | f the governnent does not appeal, then
notwi t hstandi ng the wai ver provision set forth in
t hi s paragraph, the defendant may file a direct
appeal but may raise only clains that:

(1) the defendant’s sentence on any count of
convi ction exceeds the statutory maxi mum for
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The United States Court of Appeals for the Third
Crcuit has held that a collateral waiver provision contained in
a plea agreenent is enforceable if it (1) was know ng and
voluntary, and (2) does not work a m scarriage of justice.

United States v. Mabry, 536 F.3d 231, 237 (3d Cir. 2008). This

wai ver is enforceable unless M. Mendte establishes that his
wai ver was not knowi ng or voluntary or that uphol ding the waiver

woul d constitute a “m scarriage of justice.”

that count as set forth in paragraph 6 above
(2) the sentencing judge erroneously departed
upward pursuant to the Sentencing CGuidelines

(3) the sentencing judge, exercising the Court’s
di scretion pursuant to United States V.
Booker, 543 U. S. 220 (2005), inposed an
unr easonabl e sentence above the final
Sent enci ng Gui del i ne range determ ned by the
Court; and/or

| f the defendant does appeal pursuant to this paragraph, no issu
may be presented by the defendant on appeal other than those
described in this paragraph.

The defendant al so waives all rights, whether asserted
directly or by a representative, to request or receive from any
departnment or agency of the United States any records pertaining
to the investigation or prosecution of this case, including
without Iimtation any records that nay be sought under the
Freedom of Information Act, 5 U S.C. 8§ 552, or the Privacy Act,
U S.C § 552a.

e
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The Pl ea Coll oquy

The Court conducted a detailed plea colloquy with the
def endant who was under oath. Early in the colloquy, the Court
guestioned M. Mendte about his relationship with his counsel.

THE COURT: And have you retained M. Schwartz, who's
seated next to you as your counsel?

MR. MENDTE: | have, Your Honor.

THE COURT: Have you had a sufficient opportunity to
di scuss your case with M. Schwartz?

MR. MENDTE: Yes, | have, Your Honor.

THE COURT: Are you satisfied with M. Schwartz’s
representation of you?

MR, MENDTE: | am Your Honor.
H'g Tr. 6:23-7:6, Aug. 22, 2008.

After an oral recitation of the essential terns of the
pl ea agreenent by the governnment to which the defendant agreed,
id. at 11:10-12:13, the Court asked to see the signed plea
agreenent and questioned t he defendant about it.

THE COURT: M. Mendte, I'mlooking at a docunent that

has the caption of your case on it, and it’s entitled

“guilty plea agreenent.” It is six pages. On the

si xth page there are four signatures, one of which

appears to be yours as well as the signature of M.

Schwartz, Ms. Hoffa and M. Levy fromthe United States

Attorney’'s Ofice. Sir, is that your signature?

MR. MENDTE: Yes, it is.

THE COURT: And therefore, did you sign this docunent?

MR. MENDTE: Yes, | did.

THE COURT: Did you read it before you signed it?



MR. MENDTE: | did, Your Honor.
THE COURT: Did you speak with M. Schwartz about it?
MR. MENDTE: Absol utely.

THE COURT: Did you understand it and do you understand
it?

MR. MENDTE: Yes, Your Honor.

THE COURT: Do you have any questions for the Court
about it?

MR. MENDTE: No.

THE COURT: Is this the guilty plea agreenent that
you' ve entered into with the Governnent?

MR. MENDTE: It is, Your Honor.

THE COURT: All right. Now, attached to it is a two-
page docunent called “attachnment acknow edgnent of
rights.” On the second page there are two signatures,
one of which appears to be yours. D d you sign this
docunent, sir?

MR. MENDTE: | did, Your Honor.

THE COURT: And did you read it before you signed it?
MR. MENDTE: Yes, | did.

THE COURT: Did you understand it and do you understand
it?

MR. MENDTE: Yes, | do.

THE COURT: Do you have any questions for the Court
about it?

MR. MENDTE: No, | don’t.
THE COURT: Did you talk with M. Schwartz about it?

MR. MENDTE: | did, Your Honor.



THE COURT: M. Mendte, has anyone nmade any threat or
any prom se or assurance to you of any kind other than
what is set forth in the plea agreenent to convince or
i nduce you to sign it?

MR. MENDTE: No, Your Honor.
Id. at 13:5-14: 24.

The Court asked the defendant specifically about the
col | ateral waiver provision.

THE COURT: Let ne just go over for a nonent to be sure
you understand that you are waiving all rights to
appeal your conviction or your sentence or any other
aspect of this prosecution or collaterally attack it,
except in the following situations. |f the Governnent
were to appeal the sentence that | inpose, then you
could file a direct appeal of your sentence; do you
under stand that?

MR. MENDTE: | under st and.

THE COURT: If the Governnment does not appeal, you could
still file a direct appeal of your sentence but you
could only raise the follow ng clains. That your

sent ence exceeded the statutory maxi num for the charge,
and there’s the one count in this case; or two, that
the sentencing judge, that | erroneously departed
upward pursuant to the sentencing guidelines; or three,
that in exercising ny discretion | inposed an

unr easonabl e sentence above the final sentencing
guideline range that | determne to be appropriate. Do
you understand, sir, that they're the only rights you
will have to appeal or to attack your conviction?

MR. MENDTE: | under st and.

THE COURT: All right, sir. Sir, do you understand that
if you do plead guilty and if | accept your plea, you
will waive, by that | nean give up forever, your right
to a further trial of any kind, as well as all the
other rights that 1’ve just explained to you that you
have?

MR. MENDTE: | do understand, Your Honor.



* * *

THE COURT: Do you understand that by pleading guilty

and by waiving the rights that | have discussed with

you, you cannot |ater cone to any Court and clai mthat

you were not guilty or that your rights have been

vi ol at ed?

MR MENDTE: | do, Your Honor.
Id. at 19:18-20:18, 30:18-22.

As part of the factual basis of the plea, the
government stated the following. FromJanuary to May of 2008,
t he def endant accessed the personal email accounts of Alycia
Lane, a fellow newscaster at KYW nore than 500 tinmes w thout
aut hori zation. The defendant continued to access Ms. Lane’s
emai | accounts after she was arrested in New York and was fired
from KYW The defendant read communi cations between Ms. Lane and
her attorney regarding the crimnal case and | eaked that
information to the press. It was the governnment’s contention
that the | eaking of the attorney-client comunicati ons was an
attenpt to undermne Ms. Lane’s efforts to achieve a favorable
di sposition of the crimnal case in New York. 1d. at 22:11-
25:20. After the governnment’s recitation of the facts, the
foll owi ng coll oquy took place between the Court and the

def endant :

THE COURT: M. Mendte, did you hear what M. Levy just
sai d?

MR. MENDTE: | did.



THE COURT: Sir, to your know edge, is everything he
said accurate and correct?

MR. MENDTE: Yes.

THE COURT: |s anything he said to your know edge
I naccurate or incorrect?

MR, NMENDTE: No.
ld. at 25:22-26:4. The defendant al so agreed that the nore
el aborate factual description in the governnent’s change of plea

menor andum was accur at e. ld. at 26:5-22.

1. Di scussi on

The first question is whether the defendant has shown
that his waiver was not know ng or voluntary. The defendant has
not even tried to do so. The defendant does not assert that he
did not understand that he was giving up the right to appeal or
to file a § 2255 notion. The defendant contends that he was
deprived of the effective assistance of counsel in the
negotiation of his guilty plea. He does not assert that anything
defective about his counsel’s representation prevented himfrom
understanding his plea. Rather, he is arguing that his | awer
failed to negotiate a better plea — to a m sdeneanor instead of
to a felony — or to attenpt an alternate strategy. The waiver,
t herefore, was know ng and voluntary.

The second question is whether enforcenent of the

col l ateral waiver provision would work a m scarriage of justice.



The Court of Appeals has set forth several factors to consider
when determ ni ng whet her the enforcenent of an ot herw se proper
wai ver would work a m scarriage of justice. These factors
include “the clarity of the error, its gravity, its character
(e.g., whether it concerns a fact issue, a sentencing guideline,
or a statutory maxi num, the inpact of the error on the
defendant, the inpact of correcting the error on the governnent,
and the extent to which the defendant acquiesced in the result.”

United States v. Khattack, 273 F.3d 557, 563 (3d G r. 2001)

(quoting United States v. Teeter, 257 F.3d 14, 25-26 (1st Gr

2001); Mabry, 536 F.3d at 242-43. The sane standard applies to
wai vers of appeals and wai vers of collateral review. See, e.d.,

United States v. GmM nnett, 483 F.3d 200, 202, 203-206 (3d Cir.

2007) (appeal); Mabry, 536 F.3d at 236-37 (collateral review.
The defendant contends that, prior to his guilty plea,
t he governnent agreed to let himplead to a m sdeneanor but then
reneged on the plea agreenent. First of all, that allegation is
refuted by paragraph 12 of the plea agreenent and the plea
colloquy.? The defendant said under oath and in his plea
agreenent that there were no other agreenents. See H'g Tr.

14:1-24. In addition, both counsel stated during the coll oquy

2 Paragraph 12: It is agreed that the parties’ gqguilty
pl ea agreenent contains no additional prom ses, agreenents or
under st andi ngs ot her than those set forth in this witten guilty
pl ea agreenent, and that no additional prom ses, agreenents or
understandings will be entered into unless in witing and signed
by all parties.



that there was no other plea agreenent except the one discl osed
on the record. 1d. at 31:11-15.

Secondly, even if the allegation were true, the
defendant’s argunent that his counsel was ineffective in dealing
with this situation is without nerit.® If the defendant had not
agreed to plead to an information, the governnent no doubt woul d
have presented the case to a grand jury and sought an i ndictnent
contai ning many nore counts. The defendant admtted during the
pl ea col l oquy that he had accessed Ms. Lane’s email w thout
aut hori zation nore than 500 tinmes. The defendant may then have
nmoved to dism ss the indictnent because the governnment reneged on
an earlier plea deal but that would have been a very risky
strat egy.

The Court is presented with a defendant who pled guilty
to one felony count and waived the ability to collaterally attack
his conviction after being fully informed of his rights and the
inport of the waiver. He told the Court under oath that he
under st ood everything and was satisfied with his |awer. He said
that there were no other agreenents with the governnment and that
he understood that he could never cone to any court and claim

that his rights were violated. He was sentenced to a term of

3 The governnment denies that there was any agreenent to
all ow the defendant to plead to a m sdeneanor and states that the
defendant’s fornmer counsel would also deny it. CGov't’s M to
Enforce Waiver 11 n.6. Because the Court will not conduct an
evidentiary hearing, it does not rely on these statenents.
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probation that included a termof hone confinenment that was
conpl eted when he filed the instant notion. He has never said
that he is innocent or that he would not have pled guilty and

woul d have insisted on a trial.

Enf orcenment of the waiver would not work a m scarri age
of justice in this case.

An appropriate order follows separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA : CRI M NAL ACTI ON
V.
LAWRENCE MENDTE : NO 08-417
ORDER

AND NOW this 25th day of March, 2010, upon
consideration of the defendant’s Mdtion to Vacate, Set Aside,
Correct Sentence Under 28 U.S.C. § 2255 (Docket No. 23), the
government’s opposition, and the defendant’s response thereto,
| S HEREBY ORDERED that said notion is DENIED for the reasons
stated in a nenorandum of |aw bearing today’ s date.

| T 1S FURTHER ORDERED that a certificate of
appeal ability is denied because the petitioner has not nmade a

substantial showi ng of the denial of a constitutional right.

BY THE COURT:

/sl Mary A. McLaughlin
MARY A. McLAUGHLI N, J.

or

I'T



