IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CK A. DEAN ) ClVIL ACTI ON
V.
CI TY OF COATESVI LLE, et al. : NO. 09-4399
VEMORANDUM
Dal zel I, J. March 17, 2010

Plaintiff R ck Dean, forner Finance Director of the
City of Coatesville, Pennsylvania, asserts clains against
defendants City of Coatesville and Harry Wal ker, who is Gty
Manager of Coatesville, for violations of the Fam |y and Medi cal
Leave Act (“FMLA’)(Count 1) and violations of 42 U S. C. § 1983
for deprivation of property rights by wongful term nation and
deprivation of property rights by defamation (Counts Il and I11),
and avers state | aw defanmati on agai nst Wal ker only (Count [V).

Pursuant to Fed. R Cv. P. 12(b)(6), defendants nobve
to dismss all counts in the conplaint save the FMLA count
agai nst Coatesville. Defendants have al so noved to stay the

action pending resolution of Hayduk v. Gty of Johnstown et al.,

C.A No. 09-3948 (3d Cir.), in which our Court of Appeals wl]l
address the issue of individual liability under the FMLA.  For
the reasons set forth below, we will deny defendant's notion to

stay and grant their notion to dismss in part and deny it in



part.

Fact ual Background

Coatesville enpl oyed Dean as its Finance Director from
Septenber 11, 2006 until his term nation on or about Cctober 2,
2008. Compl. ¥ 8. On Septenber 8, 2008, Dean clains to have
been seriously injured in a car accident, Conpl. 1 13, which
caused himto mss work from Septenber 9 to Septenber 15, 2008.
Conpl. § 14. On Septenber 9! Dean notified Walker in an email
t hat he woul d be absent fromwork through Septenber 15. Conpl. |
15. Though Dean all eges he notified Coatesville and Wal ker that
he woul d not be at work on those days, he alleges that at no tine
was he told his absence fromwork was “unauthorized.” Conpl. 1
16. Dean returned to work on Septenber 15, but was then absent
from Septenber 16 through Septenber 19, Conpl. § 17-18, having
notified Coatesville and Wal ker that he woul d be absent those
days. Conpl. T 19. On Septenber 23 Dean infornmed Wal ker that he
woul d be out until October 7 due to preschedul ed doctors’
appoi ntnents said to be related to the accident. Conpl. T 20.
On or about Septenber 29, 2008, Dean faxed notifications fromhis
physician to Coatesville regarding his need to mss work. Conpl.
1 22.

Def endants all egedly did not respond to any of Dean’s

comuni cations. Conpl. Y 23. Instead, on Cctober 3, 2008,

The conpl aint says “2009,” but given the context of the
rest of the conmplaint, this nust be a typographical error.
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Coatesville, through Wal ker, fired Dean. Conpl. ¥ 24. The
| etter defendants sent to Dean expl ai ned that he had been
term nated pursuant to Section 35-8(B) of the Code of the Cty of
Coatesville (the “Code”) because he had failed to report to work
for three consecutive workdays w thout authorized | eave. Conpl.
1 26. Defendants also cited the City's collective bargaining
agreenment as a basis for term nation, but Dean clains that he was
not subject to that agreenent as he was a nenber of executive
managenent. Conpl. T 29. Dean clains that the Code only all ows
for term nation based on delinquency, m sconduct, inefficiency or
incapability to performthe work of one's position
satisfactorily, and requires the approval of Cty Council for
“cause” dismssals. Conpl. 1 32. The Code also allows for
term nation for job abandonnent where an enployee fails to report
to work for three consecutive workdays w thout authorized | eave.
Conpl. 9 30. Dean clains that his | eave was authorized, that his
di sm ssal was w thout cause, and that the Cty Council did not
approve his firing. Conpl. § 31-33.

Wal ker and Gty Council President Karen Jorgenson
al l egedly told various enpl oyees of Coatesville and nade
statenments to reporters that Dean was term nated for “job
abandonnment.” Conpl. § 34. Wilker reportedly said that he had
no i dea why Dean had “stopped show ng up for work,” and added, “I
think M. Dean fired Coatesville.” Conpl. { 35.

Dean filed this lawsuit on Septenber 28, 2009.



1. Analysis
Pursuant to Fed. R Cv. P. 12(b)(6), the defendants

nmove to dismiss all of Dean’s clains except for Count | agai nst
Coatesville. To survive such a notion, a party's factual

all egations nust raise a right to relief above the specul ative
| evel, and a conplaint nust allege facts suggestive of illegal

conduct. Bell Atlantic v. Twonbly, 550 U. S. 544, 563 n.8 (2007);

Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d Cr. 2008)

(citing Twonbly). The Suprenme Court recently clarified the
Twonbly standard in Ashcroft v. lgbal, 129 S. C. 1937 (2009),

where it held that a conplaint nust contain sufficient factual
matter to state a claimfor relief that is “plausible on its
face.” lgbal, 129 S.C. at 1949 (internal quotations omtted). A
claimhas facial plausibility when the plaintiff pleads facts
sufficient to allow the court to “draw the reasonabl e inference
that the defendant is |iable for the m sconduct alleged.” 1d.
The plausibility standard is not as demanding as a “probability
requirenent,” but it does oblige a plaintiff to allege facts
sufficient to show that there is nore than the nere possibility
that a defendant has acted unlawfully. 1d. (internal quotations
omtted).

The Suprene Court in lgbal established two principles
that now underlie the Rule 12(b)(6) inquiry. First, although a
court nust accept as true the factual allegations in a conplaint,
this does not extend to | egal concl usions. Id. “Threadbare

recitals of the elenents of a cause of action, supported by nere
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concl usory statenments, do not suffice.” 1d. Second, a conpl aint
must state a plausible claimfor relief to survive a notion to
dismss. [|d. at 1950. Determ ning whether a conplaint states a
plausible claimfor relief is “a context-specific task that
requires the reviewing court to draw on its judicial experience
and conmmon sense.” 1d. |If the well-pleaded facts allege, but do
not “show,” nore than the nere possibility of m sconduct, then
the pleader is not entitled to relief within the neaning of Rule
8(a)(2). Ld.

In deciding a notion to dismss, “courts generally
consider only the allegations in the conplaint, exhibits attached
to the conplaint, matters of public record, and docunents that
formthe basis of a claim A docunent fornms the basis of a claim
if the docunent is ‘integral to or explicitly relied upon in the

conplaint.”” Lumyv. Bank of Anerica, 361 F.3d 217, 222 n.3 (3d

Cir. 2004) (internal citations omtted).

A EMLA
Def endants nove to dism ss Dean’s FMLA claimonly
agai nst defendant \Wal ker. Dean argues that Walker is liable
under the FMLA. \Whet her Wal ker, as a public official, can be
iable under the FMLA is a question of |law currently pendi ng

bef ore our Court of Appeals in Hayduk v. Gty of Johnstown, et

al., at No. 09-3948 (3d Gir.).? Defendants have noved to stay

’The district court held that such an official can be liable
along with the nunicipal enployer. Hayduk v. Gty of Johnstown,
580 F.2d 429, 475 (WD. Pa. 2008).
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this matter pending resolution of Hayduk. On a notion to stay,
the burden is on the party requesting the stay to “nmake out a
cl ear case of hardship or inequity in being required to go

forward...” Haas v. Burlington County, No. 08-1102, 2009 W

4250037 at *2 (D.N. J. Nov. 24, 2009)(quoting Landis v. North

Anerican Co., 299 U S. 248, 255 (1936)). The noving party “nust

state a clear countervailing interest to abridge a party’ s right

tolitigate.” CTF Hotel Holdings, Inc. v. Marriot Int’l, Inc.,

381 F.3d 131, 139 (3d Cir. 2004).

Def endants have not all eged any hardship and therefore
we will deny their notion to stay the action. But plaintiff has
agreed that we should hold in abeyance our ruling on defendant
Wal ker’s liability under the FMLA pendi ng the outcone of the
Hayduk appeal. Pl.’s Mem of Lawin Opp. to Mot. to Stay, at 3.
Thus, we will deny the notion to dismss on this issue w thout

prejudice to its reassertion after our Court of Appeals has ruled

i n Hayduk.

B. dains under 42 U.S.C. 8§ 1983

42 U.S.C. 8 1983 provides, in pertinent part, that
“[e]very person who, under color of any statute, ordinance,
regul ation, custom or usage, of any State or Territory or the
District of Colunbia, subjects, or causes to be subjected, any
citizen of the United States...to the deprivation of any rights,
privileges, or inmmunities secured by the Constitution and | aws,

shall be liable to the party injured...”. Section 1983 affords a



remedy for a plaintiff who has been deprived of his rights,
privileges or immunities created by the Constitution or the | aws

of the United States. Albright v. diver, 510 U S. 266, 270

(1994). To prevail on a 8§ 1983 claimfor deprivation of
procedural due process, Dean nust establish that “(1) he was
deprived of an individual interest that is enconpassed within the
Fourteenth Amendnent’s protection of ‘life, |iberty, or

property,’ and (2) the procedures available to himdid not

provide ‘due process of law.’” H Il v. Borough of Kutztown, 455

F.3d 225, 234 (3d Cir. 2006)(quoting Alvin v. Suzuki, 227 F.3d

107, 116 (3d Cir. 2000)).

Simlar to the plaintiff in Hll, Dean advances two
procedural due process clains. He first asserts a property-based
procedural due process claim arguing that when Coatesville and
Wal ker term nated himw thout cause and without the Gty
Council's approval he was deprived of his right to continued
enpl oynent wi t hout due process. He also raises a “stignma plus”
claim arguing that when Coatesville and Wal ker defamed him after
he was term nated he was deprived of a liberty interest in his
reputation.

1. Deprivation of Property
Rights by Wongful Term nation

Dean admts that municipal enployees are “at will”
enpl oyees, Pl. Resp. at unnunbered page 5, but clains that
Coatesvill e and Wal ker neverthel ess violated his due process

rights when they termnated him*“w thout affording himthe
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protections of the Code of the City of Coatesville.” Conpl. 1
52. State | aw determ nes whether such a property right in
enpl oynent exists. Hill, 455 F.3d at 234. Under Pennsylvani a
| aw, an enployer may di scharge an at-will enployee with or

3

W t hout cause unless restrained by contract or statute. See

MLaughlin v. Gastrointestinal Specialities, Inc., 750 A 2d 283,

286 (Pa. 2000). Dean contends that Coatesville created an
expectation of continued enploynent for enployees |ike himwhen

4 and

it created a section for “cause” termnations in the Code,
where it required the approval of Gty Council before an enpl oyee
could be termnated for cause. PlI. Resp. at unnunbered page 5.

This is not correct. Minicipalities in Pennsylvania are not

®Courts have al so held that a violation of Cormonweal th
public policy nmay present an exception to the at-will presunption
of enploynent in Pennsylvania, but as Judge Pratter summari zed
this jurisprudence, “[t]he Pennsylvania Suprenme Court has
steadfastly resisted any attenpt to weaken the presunption of at-
will enploynent in the Commonweal th.” Wetherhold v. Radi oshack
Corp., 339 F. Supp.2d 670, 673 (E.D. Pa. 2004)(internal quotation
marks omtted). Dean does not nmake a public policy exception
argunent here.

“Dean cites Delliponte v. DeAngelis, 681 A 2d 1261 (Pa.
1994), but that case is inapposite. 1In Delliponte, the plaintiff
claimed a right to continued enpl oynent based on civil service
protection, which was provided for in that nunicipality’ s Hone
Rule Charter. G vil service protection can create a property
interest. Kost v. Dep't of Pub. Welfare, No. 07-2404, 2009 W
466166 at *3 (E.D. Pa. Feb. 24, 2009)(quoting Conjour V.

Wiitehall Twp., 850 F.Supp.309, 315 (E.D. Pa. 1994)). But under
Pennsyl vani a | aw, before one may invoke that protection, one nust
show t hat an appoi ntnment was in accordance with the civil service
| aws. Kost, 2009 W. 466166 at *3; Municipality of Penn Hlls v.
Muni ci pality of Penn Hills Pers. Bd./Cvil Serv. Conmmin, 487 A 2d
1048, 1050 (Comm Ct.Pa. 1985). Dean does not allege that he was
appoi nted according to the civil service laws, nor that he is
otherwi se entitled to civil service protection.
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permtted to enter into enploynent contracts that override the
at-wi Il nature of nunicipal enploynent absent authorizing

| egislation fromthe Commonweal th. Stunpp v. Stroudsburg Min.

Auth., 658 A 2d 333, 334-35 (Pa. 1995). Absent enabling
| egislation, the Gty of Coatesville cannot enpl oy workers on
anything but an at-wll| basis.

Dean cites no enabling | egislation or public policy
vi ol ation, nor does he claimthat his enploynent deserves the
protection of civil service |laws. Dean has thus failed to all ege
sufficient facts to satisfy the first prong of the § 1983
inquiry, i.e., he has failed to allege that he had a property
interest in retaining his position with the Cty of Coatesville.
Therefore, we need not consider whether City Council approval was
necessary to provide himw th adequate due process. Accordingly,
we will grant this portion of defendants’ notion to dism ss.

2. Deprivation of Property Ri ghts by Defanation

To succeed on a due process claimfor deprivation of a
liberty interest in reputation, a plaintiff nust show a stigma to
his reputation plus deprivation of sone additional right or
interest. This is the “stigma plus” test. Hill, 455 F. 3d at
236. To satisfy this test, Dean nust show that the defendants
created and dissem nated a fal se and defamatory i npressi on about

himin connection with his termnation, thus depriving himof a

protected liberty interest. 1d. Qur Court of Appeals held in
Hi Il that such a deprivation entitles the enployee to a name-
clearing hearing. [d. To satisfy the “stigma” portion of the

9



test, a plaintiff nust allege that the purportedly stigmatizing
statenments were nmade publicly and were false. 1d.

Dean has alleged sufficient facts to satisfy the stigm
portion of the test. He alleges that Wl ker defamed hi m by
meki ng statenments to enployees of the Cty of Coatesville, to

City Council, and to The Chester County Reporter that Dean had

abandoned his job, had “stopped showi ng up for work,” and had
“fired Coatesville.” Conpl. at § 59. Dean alleges that those
statenments were false and that they exposed himto hatred,
contenpt, ridicule and harmed his reputation. Conpl. at f 61-65.
Al t hough Dean was not deprived of a property interest when he

|l ost his job, the fact that he was fired suffices to satisfy the
“plus” portion of the stigma-plus test. Hill, 455 F.3d at 238
(“a public enployee who is defaned in the course of being

term nated or constructively discharged satisfies the “stigm
plus” test even if, as a matter of state |law, he |acks a property
interest in the job he lost.”). Thus, Dean has satisfied the

el ements of the stigma-plus test.

Def endants argue that Dean’s claimstill nust fail
because he did not request a nane-clearing hearing. Qur Court of
Appeal s has not ruled on whether a plaintiff nmust request a nane-
clearing hearing, but the better part of the district court cases
inthis Crcuit, along with the decisions of the Fourth and Fifth
Circuits, have held that a plaintiff nust have requested a nane-
clearing hearing to proceed on a procedural due process claimin

this context. Quinn v. Shirey, 293 F.3d 315, 325 (4th Grr.
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2002); Howze v. Gty of Austin, 917 F.2d 208 (5th Cr. 1990);

Rosenstein v. Gty of Dallas, 876 F.2d 392, 395 (5th Cr. 1989);

Puchal ski_v. School District of Springfield, 161 F. Supp.2d 395,

406 (E. D.Pa. 2001); O Connell v. County of Northanpton, 79

F. Supp. 2d 529, 535 (E. D.Pa. 1999); but see Erb v. Borough of

Cat awi ssa, No. 07-1961, 2009 WL 3182005 at *6 n.8 (MD. Pa. Sept.
30, 2009)(noting that the Third Crcuit has not ruled on whet her
a request for a name-clearing hearing was necessary to proceed on
a procedural due process claimand declining to require it).

Dean does not allege that he requested a nane-clearing hearing.
We are persuaded by the weight of authority on this issue and we
will therefore dismss this claim W thus need not address

def endants’ argunents that (1) plaintiff’s |liberty deprivation
claimfails because he did not allege that the stigmatizing
statenments were nade in a formal setting, or (2) plaintiff’s

claimfails because the statements Wal ker nmade were true.

C. Def anat i on

Because we will not address Dean’s FMLA cl ai m agai nst
Wal ker at this juncture, for the tine being it appears that we
have suppl enental jurisdiction over his defamation clai magai nst
Wal ker in his individual capacity.

Dean al |l eges that Wal ker nmade “one or nore oral and
witten fal se statenents which were intended to inpeach
Plaintiff’s honesty, integrity and reputation,” and that, “to the

ext ent Defendant Wal ker’ s conduct took place outside the course
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and scope of his enploynent, Defendant Wal ker is personally
liable to Plaintiff.” Conpl. at Y 72-73. The alleged
defamatory statenments included (1) statenents to enpl oyees of the
City of Coatesville that plaintiff had abandoned his job, (2)
statenments to City Council that plaintiff had abandoned his job,

and (3) statenments published in The Chester County Reporter in

Cctober of 2008 that plaintiff had abandoned his job, “stopped
showi ng up for work,” and “fired Coatesville.” Conpl. at § 74.
Dean all eges that the article and statenents referred to him by
nanme, were nade about him and were understood by those who heard
and/or read themto be about him Conpl. at § 75. Dean alleges
that the statenents were false. Conpl. at { 76.

In an action for defamation, the plaintiff in
Pennsyl vani a has the burden of proving (1) the defamatory
character of the conmunication, (2) its publication by the
defendant, (3) its application to the plaintiff, (4) the
understanding by the recipient of its defamatory neaning, (5) the
understanding by the recipient as it is intended to be applied to
the plaintiff, (6) special harmresulting to the plaintiff from
its publication, and (7) abuse of a conditionally privileged
occasion. 42 Pa. Cons. Stat. Ann. 8§ 8343(a). Plaintiff nust
claimthat he suffered harmto his reputation that “lower[ed] him
in the estimation of the community or...deter[ed] third parties

fromassociating or dealing with him” Snavely v. Arnold, No.

08-2165, 2009 W. 1743737 at *7 (MD. Pa. Jun. 18, 2009)(quoting
Blackwel | v. Eskin, 916 A 2d 1123, 1125 (Pa. Super.C. 2007)).
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Dean al |l eges that Wal ker nmade statenents that Dean had abandoned
his job and had “stopped show ng up for work” to City Counci

menbers, enployees of the City of Coatesville and to The Chester

County Reporter. Dean also clains that the articles and

statenents referred to himby nane and that the statenents “were
under stood by those who heard and/or read themto be about
Plaintiff;” that “the articles and statenents expose Plaintiff to
hatred, contenpt and ridicul e because they charge Plaintiff with
irresponsibility and a lack of commtnent to his enploynent, and
because they inpugn his honesty, integrity and/or reputation;”
and that he suffered economc harmas a result of the defamatory
statenments. Conpl. at Y 73-81. Dean also avers that (1) the
statenments harned his reputation so as to lower himin the
estimation of the community, (2) the statenents deterred third
parties -- including, but not limted to, future enployers --
fromassociating with him and (3) adversely affected his
reputation for fitness for the proper conduct of his profession.
Conpl . at 1Y 79. Thus, Dean has adequately pleaded a defamation
cl ai m under Pennsyl vani a | aw.

Wal ker argues that Dean’s defamation clai mshould be
di sm ssed either because the statenments he nade were true or
because he is protected under the doctrine of absolute imunity,
which is available for “high public officials” under Pennsyl vani a

common | aw. Erb v. Borough of Cataw ssa, No. 07-1961, 2009 W

3182005 at *10 (M D. Pa. Sept. 30, 2009)(citing Smth v. Schoo

District of Phila., 112 F. Supp.2d 417, 425 (E.D. Pa. 2000), which
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cites Lindner v. Mdllan, 677 A 2d 1194, 1195-96 (Pa. 1996)). The

Pennsyl vani a Suprene Court has held that “absolute privilege...is
unlimted, and exenpts a high public official fromall civil
suits for damages arising out of false defamatory statenents and
even fromstatenents or actions notivated by malice, provided the
statenents are made or the actions are taken in the course of the

official’s duties or powers and within the scope of his

authority....” Durhamv. ME ynn, 772 A 2d 68, 69 (Pa. 2001)
(internal quotation marks omtted) (enphasis renoved).

Dean does not contest Wal ker’'s stature as a “high
official,” but rather argues that his statenments were nade
outsi de the scope of Wal ker's enploynent. “Wth regard to a
defamation claim in order to determ ne whether defendant[®s]
al | egedly actionabl e behavi or was nade in the course of [his]
official duties...the Court is required to evaluate the foll ow ng
factors: (1) the formality of the forumin which the words were
spoken or published; and (2) the relationship of the legitimte
subj ect of governnental concern to the person seeking damages for
the defamatory utterance.” Erb, 2009 W. 3182005 at *11 (i nternal
citations and quotation nmarks omtted). Walker offers no
conpetent evidence to prove the statenents were true. \Wether
the statenents were true, and whet her WAl ker nmade the statenents
Wi thin the scope of his authority, are questions of fact which
must be determ ned through discovery. W wll therefore deny the

notion to dism ss the defamation claimat this juncture.
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BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CK A. DEAN ) CVIL ACTI ON
V.
CI TY OF COATESVI LLE, et al. : NO. 09-4399
ORDER

AND NOW this 17th day of March, 2010, upon
consi deration of the conplaint (docket entry # 1), defendants’
nmotion to dism ss pursuant to F.R C. P. 12(b)(6) (docket entry #
5), plaintiff’s response thereto (docket entry # 6), defendants’
notion to stay (docket entry # 8), and plaintiff’'s response to
the notion to stay (docket entry # 9), it is hereby ORDERED t hat:

1. Def endants’ notion to stay (docket entry # 8) is
DENI ED,;

2. Def endants’ notion to dism ss (docket entry # 5)

i s GRANTED I N PART and DEN ED I N PART,;

3. Def endants’ notion to dismss plaintiff’s Famly
and Medi cal Leave Act claimagai nst defendant Wl ker (half of
Count ) is DENIED WTHOUT PREJUDICE to its reassertion after our
Court of Appeals rules in Hayduk v. City of Johnstown et al., No.
09-3948 (3d Cir.);

4. Plaintiff's clains for relief under 42 U S.C. 8§
1983 for deprivation of property rights by wongful term nation
(Count 11) and deprivation of property rights by defamation
(Count 111) are DI SM SSED W TH PREJUDI CE

5. Def endants’ notion to dismss plaintiff’s

16



def amation claimis DENIED W THOUT PREJUDICE to its reassertion
under 28 U.S.C. 8§ 1367(c) dependi ng upon the Court of Appeals’
ruling in Hayduk; and

6. The Cerk of Court shall TRANSFER this case from
our Active docket to our G vil Suspense docket pending our Court

of Appeals’ resolution of Hayduk.

BY THE COURT:

__\s\Stewart Dal zell
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