IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER DAVI S, ; ClVIL ACTI ON
Pl ai ntiff, :

vs. : NO. 09- 0739

STEPHEN B. MALI TZKI, JR,
Individually and in his Oficial
Capacity as a Detective in the
Bet hl ehem Townshi p Police
Depart nent, BETHLEHEM TOANSHI P
and JOHN DCES 1-10,

Def endant s.

HENRY S. PERKI N MARCH 16, 2010
United States Magi strate Judge

VEMORANDUM

Presently before the Court is the Mtion for Summary
Judgnent filed by Defendants Stephen B. Malitzki, Jr.,
individually and in his official capacity as an investigator in
t he Bet hl ehem Townshi p Police Departnment, the Bethl ehem Township
Pol i ce Departnent, and Bet hl ehem Townshi p pursuant to Federal
Rule of GCvil Procedure 56(c), and the Response to the Mdtion.
For the reasons that follow, the Motion will be granted in part
and denied in part.

I . PROCEDURAL HI STORY

Plaintiff Christopher Davis (“M. Davis”), filed this
action pursuant to 42 U.S.C. 8 1983 on February 20, 2009. The
case was originally assigned to the Honorable Lawence F.

Stengel. On June 26, 2009, Judge Stengel entered an Order, based



upon the parties’ consent, for the undersigned to conduct al
proceedi ngs and enter an adjudication in accordance with 28
US C 8 636(c), Rule 73 of the Federal Rules of G vil Procedure
and Rule 72.1(I11)(b) of the Rules of G vil Procedure for the
United States District Court for the Eastern District of
Pennsyl vani a.

On June 30, 2009, Plaintiff filed his Second Anended
Compl aint in which he omtted Defendants Bethl ehem Township
Pol i ce Departnent and Northanpton County. Accordingly, both the
Bet hl ehem Townshi p Police Departnent and Northanpton County were
termnated fromthis case on June 30, 2009. Defendants filed a
Motion to Dismss portions of Plaintiffs’ Second Arended
Conpl aint on July 7, 2009. On Cctober 27, 2009, the Mdtion to
Dismss was partially granted.

On Novenber 16, 2009, Plaintiff filed his Third Arended
Conmpl ai nt agai nst Stephen B. Mlitzki, Jr., Bethlehem Township
and John Does 1-10.! On Decenber 1, 2009, Defendants filed their
Answer and Affirmative Defenses to Plaintiff’s Third Anended
Conpl aint. On January 13, 2010, Defendants filed the instant
Motion for Summary Judgnent, and Plaintiff’s Response to the
Motion was filed on February 21, 2010, follow ng two extensions

of tine.

! An identical pleading was filed again as an Anended Third Amended
Conpl ai nt on Decenber 11, 2009.



1. STANDARD.

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, sumrmary judgnent is proper “if there is no genuine
issue as to any material fact and the noving party is entitled to
judgnment as a matter of law.” Feb. R Qv. P. 56(c). The
essential inquiry is “whether the evidence presents a sufficient
di sagreenent to require submssion to the jury or whether it is

so one-sided that one party nust prevail as a matter of |aw

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 251-252 (1986).

The noving party has the initial burden of informng the court of
the basis for the notion and identifying those portions of the
record that denonstrate the absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). An issue is genuine only if there is a sufficient
evidentiary basis on which a reasonable jury could find for the
non-novi ng party. Anderson, 477 U S. at 249. A factual dispute
is mterial only if it mght affect the outcone of the suit under
governing law. |d. at 248.

To defeat summary judgnent, the non-noving party cannot
rest on the pleadings, but rather that party nust go beyond the
pl eadi ngs and present “specific facts showing that there is a
genui ne issue for trial.” Feb. R GQv. P. 56(e). Simlarly, the
non- novi ng party cannot rely on unsupported assertions,

conclusory allegations, or nere suspicions in attenpting to



survive a summary judgnent notion. WIllianms v. Borough of W

Chester, 891 F.2d 458, 460 (3d Cr. 1989)(citing Celotex, 477
U S. at 325). The non-noving party has the burden of producing
evi dence to establish prima facie each elenment of its claim
Celotex, 477 U.S. at 322-323. |If the court, in view ng al
reasonabl e inferences in favor of the non-noving party,

determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. |d. at 322; Wsniewski v. Johns-

Manville Corp., 812 F.2d 81, 83 (3d Gr. 1987). \Wen the non-

moving party will bear the burden of proof at trial, the noving
party’s burden can be “discharged by ‘showing’” - that is,
pointing out to the District Court - that there is an absence of
evi dence to support the non-noving party’s case.” Jones V.

| ndi ana Area Sch. Dist., 397 F. Supp.2d 628, 642 (WD. Pa. 2005)

(quoting Celotex, 477 U S. at 325).

L1l DI SCUSSI ON.

In his Response to the Motion for Summary Judgnent,
Plaintiff withdraws all clainms except Count |, malicious
prosecution pursuant to 42 U.S.C. 8§ 1983 and Count 1Il, selective
prosecution pursuant to 42 U S.C. § 1983. Plaintiff also
wi thdraws all clainms against all Defendants except Defendant

Stephen B. Maliztki, Jr. in his personal, or individual,



capacity.? Accordingly, summary judgnment is granted for

Def endants on Counts IIl, IV and V of Plaintiff’s Third Arended
Conmpl ai nt, and Defendants Bet hl ehem Townshi p and John Does 1

t hrough 10 and Defendant Stephen B. Malitzky, Jr., in his

of ficial capacity.

A Whet her Defendant Malitzky is Entitled to Qualified
| munity on Plaintiff’s Remaining C ains.

Def endant Malitzky contends that qualified inmunity
applies to shield himfromliability in this case because:

[i]n the present case, Judge Joseph
Bar ner approved the charges and bound the
case agai nst Christopher Davis over for
trial. Furthernore, Assistant District
Attorney Robert Eyer represented the
Commonweal th at M. Davis’ Prelimnary
Hearing. Investigator Malitzky is not a
| awyer and was clearly within his rights in
relying upon the good faith advice of the
Assistant District Attorney Eyer in pursuing
his claimagainst M. Davis. Further, it was
not objectively unreasonable for I|nvestigator
Malitzky to believe that M. Davis conmitted
an assault given that two persons were in the
hospital for stab wounds, one of whom
requi red enmergency surgery. |Independent
wi tnesses as well as the victinms confirned
that M. Davis was the only person at the
party who had a weapon

G ven that an officer is permtted to
rely upon testinony of one witness in order
to find probable cause, Oficer Mlitzky
enjoys qualified imunity since his pursuit

2 The withdrawal of these clainms and parties is the equivalent of a
vol untary dism ssal pursuant to Federal Rule of Civil Procedure 41.1(a)(1).
Thus, Counts Il (Mnell Caim, 1V (Conspiracy) and V (Malicious Prosecution

under Pennsylvania law) of Plaintiff’s Third Amended Conpl ai nt, and Def endants
Stephen B. Malitzky, Jr. in his official capacity as a detective in the

Bet hl ehem Townshi p Police Department, Bethlehem Townshi p and John Does 1

t hrough 10 are dismissed fromthis case.
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of crimnal charges against Davis which were

signed off on by the Assistant District

Attorney and approved by the Court, did not

violate clearly established statutory or

constitutional rights of which a reasonabl e

per son woul d have known.
Def.”s Mem Law, p. 11 (unnunbered in orig.).

Plaintiff contends, in response, that Defendant
Malitzky is not entitled to qualified imunity because Plaintiff
chal | enges whet her probabl e cause existed for Plaintiff’s arrest,
prosecution and post-trial detention. Plaintiff contends that
the affidavit of probable cause is insufficient because it |acked
facts presented by all of the eyew tnesses, not just those
i ndi vi dual s who were stabbed, saw blood, or said Plaintiff had a
knife follow ng the June 15, 2006 altercation. According to
Plaintiff, the nmere occurrence of a stabbing, |ike any accident,
does not even conport civil liability, |let alone provide probable
cause towards a crimnal warrant. Plaintiff contends that if
Def endant Malitzky had done a reasonable officer’s investigation,
Plaintiff would have been viewed by the state court nmagisteri al
district judge as an innocent victimstabbing wildly in self-
def ense.

Qualified imunity may only be granted if a | aw

enforcenment officer reasonably believes that his actions did not

violate a clearly established constitutional right. Anderson v.

Creighton, 463 U.S. 635 (1987). This Court nust first determ ne:

(1) whether the facts, taken in the |ight nost favorable to the

6



non-novi ng party, show a constitutional violation; and (2)
whet her the constitutional right was clearly established at the

tinme of the incident. Saucier v. Katz, 533 U S. 194 (2001);

Couden v. Duffy, 446 F.3d 483, 492 (3d Cr. 2006); Bennett V.

Mur phy, 274 F.3d 133, 136 (3d Cr. 2002). Courts are no |onger
required to decide the first prong of this test before noving to
the second prong, but it is “often beneficial” for courts to

apply the test in this order. Pearson v. Callahan, 555 U S _ |

129 S.Ct. 808, 818 (2009). If the plaintiff fails to nmake out a
constitutional violation, based on the facts taken in the |ight
nost favorable to the plaintiff, the qualified imunity inquiry
ends and the officer is entitled to imunity. Bennett, 274 F. 3d
at 136.

A decision at the summary judgnent stage on qualified
immunity will be premature when there are unresol ved di sputes of
historical fact relevant to the imunity analysis. The existence
of disputed historical facts material to the objective
reasonabl eness of an officer’s conduct wll give rise to a jury

issue. Curley v. Klem 298 F.3d 271, 278 (3d Cr. 2002).

Accordingly, Plaintiff’s Section 1983 nulicious prosecution and
sel ective prosecution clains are exam ned to determ ne whet her
Def endant Malitzky is entitled to qualified immunity.

The common | aw el enents of malicious prosecution are:

“(1) the defendants initiated a crimnal proceeding; (2) the



crimnal proceeding ended in the plaintiff’s favor; (3) the
proceeding was initiated w thout probable cause; and (4) the
defendants acted maliciously or for a purpose other than bringing

the plaintiff to justice.” Merkle v. Upper Dublin Sch. D st.,

211 F.3d 782, 791 (3d Cr. 2000). The Third Crcuit Court of
Appeal s stated that in order to establish a claimof selective
prosecution, a plaintiff nust show that simlarly situated
persons have not been prosecuted and that “the decision to
prosecute was made on the basis of an unjustifiable standard,
such as race, religion, or some other arbitrary factor, or that
the prosecution was intended to prevent his exercise of a

fundanmental right.” United States v. Schoolcraft, 879 F.2d 64,

68 (3d Cir. 1989).

The first step in this analysis requires the court to
determ ne whether, “[t]aken in the |light nost favorable to the
party asserting the injury, . . . the facts alleged show [t hat]
the officer’s conduct violated a constitutional right.” Saucier
v. Katz, 522 U S. 194, 201 (2001). This inquiry is sinply .
“whether the officers’ actions are ‘objectively reasonable’ in
light of the facts and circunstances confronting them w thout
regard to their underlying intent or notivation.’” Gahamv.
Connor, 490 U. S. 386, 396-97 (1989)(citations omtted).

Upon a review of the deposition transcripts, incident

i nvestigation reports, police crimnal conplaint and Operative



Report for Robert Mrrison dated June 15, 2006, we concl ude that
t he evidence, viewed solely in the light nost favorable to the
Plaintiff, could support a jury finding that Defendant Mlitzky

| acked probable cause to arrest Plaintiff. First, Plaintiff has
produced sufficient evidence, which if believed, would allow a
reasonable juror to find that it was objectively unreasonable to
perceive Plaintiff as the sole aggressor in the fight that
occurred on June 15, 2006. Plaintiff points to the deposition
testinmony of his friend, Kyle Johnston, whose statenent supported
Plaintiff’s claimthat he acted in self-defense in taking out his
kni fe when attacked. The testinony of both Johnston and
Plaintiff is in direct conflict wwth the statenents of Robert
Morrison, Joseph Ball angee, and Edward Ci pressi, Jr., who stated
that Plaintiff had a knife and aggressively lunged at them first
punchi ng Robert Mrrison in the head and then stabbing himin his
arm and assaulting him stabbing Edward Bal | angee when he cane to
Morrison’s aid by pulling on Plaintiff’s dreadl ocks, and | unging
at Ci pressi, slashing the back of his hand.

Al t hough Defendant Malitzky contends that he had
probabl e cause to arrest Plaintiff because Plaintiff was the sole
aggressor and only person who w el ded a weapon besides his bare
hands during the altercation, a factual issue remains whether
Plaintiff was the aggressor or whether he was acting in self-

defense and in defense of his friend, Kyle Johnston. Also in



di spute is whether Defendant Malitzky only arrested Plaintiff
because he was the sole mnority involved in the altercation.
Accordingly, this determ nation nmust be made by the jury and
Def endant Malitzky is not entitled to qualified immunity for
t hese cl ai ns.

Thi s deci sion does not comment on the wei ght of
Plaintiff’s evidence. This Court’s decisionis only that a
reasonable juror could find for Plaintiff based on the evidence
presented. For the foregoing reasons, Defendant’s Motion for
Summary Judgnent is denied with respect to qualified i munity.

B. Plaintiff’s Malicious Prosecution O aim

In Count | of Plaintiff’s Third Amended Conpl ai nt, he
al | eges that:

64. At the time of Defendant’s investigation,

arrest, charges, inprisonnent, and trial

Plaintiff had not commtted any infraction to

legally justify the incarceration and

char ges.

65. Defendant’s actions stated above, inter

alia, were commtted under color of state |aw

and were violations of Plaintiff’'s clearly

established and well-settled Constitutional

and other |egal rights.

66. Defendant caused plaintiff to suffer a

mal i ci ous prosecution by their w ongful

conduct in subjecting Plaintiff to fal se

crimnal charges, all in violation of the

Fourth and Fourteenth Amendnents to the

United States Constitution.

67. Defendant instituted a crimnal action

against Plaintiff wth an affidavit
supporting the charges against Plaintiff,

10



testifying at the bail hearing, and failing
to properly investigate the attack.

68. Plaintiff was seized fromthe tinme he was
arrested and while he was inprisoned for over
17 nmonths, including but not limted to, the
time period between February 20, 2007 and
Novenber 16, 2007.

69. Defendant acted naliciously due to
Plaintiff’s race.

70. Defendant did not have probable nor any

cause to arrest, charge, and/or accuse

Plaintiff of the crimnal acts.

71. The crimnal action termnated in

Plaintiff’s favor with a jury verdict on 12

counts and the “Nolle Prossing” of the

remai ning 5 counts.

72. Defendant deliberately ignored and failed

to advi se prosecutors of evidence and

accounts of the event that showed Plaintiff

as, instead, the victim
Am Third Am Conpl., pp. 9-10. To establish a claimfor civil
rights liability pursuant to 42 U S.C. section 1983, a plaintiff
must show. (1) a defendant was acting under color of state |aw,
and (2) that actor deprived themof a right, privilege, or
immunity secured by the United States Constitution or federal
law. 42 U. S.C. 8 1983. Police officers who violate an
i ndi vidual’s constitutional or statutory rights while acting

under color of state law are subject to liability under section

1983. Curley v. Klem 298 F.3d 271, 277 (3d G r. 2002).
Def endant, as an enpl oyee of the Bet hl ehem Township Police

Departnent, qualifies as a state actor for purposes of section

11



1983 analysis. See Marcolongo v. Sch. Dist. of Phila., No.

Cl V. AL 98-5196, 1999 W 1011899, at *5 (E.D. Pa. Nov. 5, 1999),
aff’d, 262 F.3d 404 (3d Gir. 2001).

Def endant Malitzky noves for summary judgnent of this
claimon the basis that there was probabl e cause to arrest
Plaintiff for attenpted hom ci de, aggravated assault, sinple
assault and reckl essly endangeri ng anot her person. In addition,
Def endant Malitzky argues that no evi dence has been brought forth
to substantiate the fourth prong of malicious prosecution, that
he acted maliciously toward Plaintiff.

Based upon the above qualified imunity anal ysis,
guestions of fact exist as to whether there was probable cause to
arrest Plaintiff, thereby precluding summary judgnent on
Plaintiff’s claimfor Section 1983 malicious prosecution.

C Plaintiff's Sel ective Prosecution C aim

Def endants nove for sumrmary judgnent of Plaintiff’s
sel ective prosecution claimpursuant to 42 U.S.C. 8§ 1983, found
in Count Il of the Third Armended Conplaint. The Conpl ai nt
specifically states:

74. Plaintiff was singled out for prosecution

for the incident as no other individual

involved in the attack was charged nor even

i nvesti gat ed.

75. Defendant singled Plaintiff out for
prosecution due to his race.

76. Plaintiff was the only African-Anmerican
at the party.

12



77. Defendant’s actions stated above, inter

alia, were cormmtted under col or of state |aw

and were violations of Plaintiff’'s clearly

establish and well settled Constitutional and

ot her legal rights.
Am Third Am Conpl., pp. 9-10. In his Mtion for Summary
Judgnent, Defendant Malitzky contends that there is no evidence
that he filed an Affidavit of probable cause against the
Plaintiff because of his race.

Def endants cite Crane v. Cunberland County, Pa., 64

Fed. Appx. 838, 2003 W. 1564269 (3d Cir. 2003), in support of the
claimthat sunmary judgnent should be granted in Defendant
Malitzky’'s favor. In Crane, the Third Crcuit Court of Appeals
stated that, in order to establish a claimof selective
prosecution, a plaintiff “nust show that simlarly situated
persons have not been prosecuted and that ‘the decision to
prosecute was nmade on the basis of an unjustifiable standard,
such as race, religion, or some other arbitrary factor, or that
the prosecution was intended to prevent his exercise of a
fundanmental right.’”” 1d. at 840, 2003 W 1564269, at *1 (citing

United States v. Schoolcraft, 879 F.2d 64, 68 (3d Cr. 1989)).

Def endant Malitzky argues that the instant case is
identical to Crane because Plaintiff, like M. Crane, was the
only person who wi elded a knife during the altercation.

Def endant al so argues that |like M. Crane, Plaintiff has not

denonstrated that there were simlarly situated persons who were

13



not prosecuted and there is no evidence that the decision to
prosecute Plaintiff was made on the basis of an unjustifiable
standard, |ike race, or that the prosecution was intended to
prevent his exercise of a fundanmental right.

Plaintiff contends, in response, the foll ow ng:

For plaintiff’s selective prosecution
cl aim Johnston, perhaps cul pabl e hinsel f
for, at least, the co-initiation of the
event, testified plaintiff was targeted by
Malitzki fromthe onset of the investigation
Plaintiff testified that a fellow inmate
acknow edged Malitzki’s racism

O all the conmbatants, why did Malitzk
prosecute just plaintiff (even telling
Caucasi an Johnston to | eave town).

Bl ood plus knife does not equal crine
| et al one cause to prosecute the only
African- Ameri can.

Under the Fourteenth Anendnent, there
exi st issues of fact requiring the denial of
summary judgnent for Malitzki’'s selective
prosecution of plaintiff.

Pl.”s Resp., pp. 9-10.

Al though Plaintiff, like the Crane plaintiff, was the
only person to weld a knife during the June 15, 2006
altercation, Plaintiff differs fromM. Crane, who did not
di spute that there was probable cause for his arrest. Because
this Court has already determ ned that issues of material fact
exist with respect to probable cause to arrest Plaintiff,
Def endant Malitzky’'s Mtion for Summary Judgnent nust be denied

regarding Count |1, selective prosecution of Plaintiff.

14



| V. CONCLUSI ON.

Summary Judgnent is granted with respect to those
claims withdrawn by Plaintiff and those Defendants di sm ssed by
Plaintiff: Counts Ill, IV and V of Plaintiff’s Third Arended
Conpl ai nt and Def endants Bet hl ehem Townshi p, John Does 1 through 10
and Def endant Stephen B. Malitzky, Jr. in his official capacity.
Summary judgnent nmust be denied with respect to Defendant
Malitzky's qualified immunity and Plaintiff’s nmalicious
prosecution and sel ective prosecution clains.

An appropriate Order foll ows.

15



N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER DAVI S, Cl VI L ACTI ON
Pl aintiff, :

Vs, : NO. 09- 0739

STEPHEN B. MALI TZKI, JR ,
Individually and in his Oficial
Capacity as a Detective in the
Bet hl ehem Townshi p Police
Depart ment, BETHLEHEM TOWNSHI P
and JOHN DCES 1-10,

Def endant s.

ORDER

AND NOW this 16th day of March, 2010, upon
consideration of the Mdtion for Summary Judgnment and the Response
thereto, and for the reasons outlined in the acconpanying
Menmorandum | T IS HEREBY ORDERED that the Mdtion is GRANTED in part
and DENIED in part.

IT 1S ORDERED that the Motion is GRANTED as to Counts
I11, IVand V of Plaintiff’s Third Arended Conplaint and as to
Def endant s Bet hl ehem Townshi p and John Does 1 through 10 and
Def endant Stephen B. Malitzky, Jr. in his official capacity.

IT 1S ORDERED that the Mdotion is DENIED as to Counts
(Malicious Prosecution) and Il (Sel ective Prosecution) of
Plaintiff’s Third Amended Conpl ai nt.

BY THE COURT:

/s/ Henry S. Perkin

HENRY S. PERKI N
United States Magi strate Judge
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