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| NTRODUCTI ON

Plaintiff Lerato Nomvuyo Mzamane (“Plaintiff”) brings
this action for defamation, and rel ated causes of action,
stenmi ng from conments nade by Qoprah Wnfrey ("Wnfrey”)
regarding Plaintiff’s performance as headm stress of the Qprah
W nfrey Leadership Acadeny for Grls (“ONLAG ). Plaintiff clains
that she suffered significant danage to her professional
reputation as a result of Wnfrey’'s coments.

Before the Court is Defendants’ notion for summary
judgnment. The Court concludes that, after a conflict of |aws
anal ysis, Pennsylvania |aw applies to Plaintiff’s substantive
claims. The Court further concludes that under Pennsyl vania | aw
certain of the statements made by Wnfrey at a neeting with

parents of OALAG students in Cctober 2007 and at a news
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conference in Novenber 2007, are capable of defamatory neani ng
and “of and concerning” Plaintiff, that under First Anmendnent |aw
Plaintiff is alimted public figure, but that if believed by the
jury, Plaintiff has pointed to sufficient evidence in the record
to satisfy the clear and convincing evidence standard for actual
malice. Accordingly, Plaintiff’'s clains for defamati on and fal se
light wll proceed to the jury, however, judgnent will be entered
in Defendants’ favor as to Plaintiff’s clainms for intentional

infliction of enotional distress.

II. BACKGROUND
A Facts

1. Plaintiff’s Background

Plaintiff was born in Teyateyaneng, Lesotho! in 1969
and in 1990 graduated fromthe University of Jos in Nigeria with
a bachelor’s degree in special education. (Am Conpl. 1Y 9-10.)
In 1992, she obtained a Master’s Degree from St. M chael’s
Coll ege in Col chester, Vernont, during which tine she earned her
MEd in Curriculum Devel opment and Instruction as well as her K-6
Teaching License. (ld. ¥ 10.) From 1992 to 1995, Plaintiff
taught the fourth grade class at Beverly J. Martin El enentary
School in Ithaca, New York. (ld. § 13.) Plaintiff was accepted

into Cornell University s doctoral programin education in 1995.

! Lesotho is a country located in the southern portion of
Africa.



(Id. ¥ 14.) Plaintiff studied Educational Adm nistration,
however, she ultimately did not earn a PhD. (Lerato Nomvuyo
Meamane Dep. 385:5-12, Aug. 24, 2009.)

From 2000 t hrough 2004, Plaintiff worked as Vice
Principal, Dean of Faculty and Academ c Dean at Germant own
Fri ends Lower School in Phil adel phia (“Gernmantown”), and was
pronoted to Assistant Head of School for Operations for
Germantown in 2004. (Am Conpl. 1Y 16-17.) Plaintiff continued
her enploynent at Germantown until Decenber 2006, at which tine
she accepted a position as a Consultant for Learner Education and
Devel opment at OALAG (1d. § 18.)

2. W nfrey's Background

Wnfrey is the founder of co-defendants Harpo
Productions, Inc. and Harpo, Inc. (collectively, "Harpo"). She
is the creator and host of The Oprah Wnfrey Show, which is a
syndi cated tel evision programthat is produced by Harpo and
appears on |l ocal television stations throughout the United States
and the world. The Qprah Wnfrey Show has been rated the nunber
one television showin American television for twenty-four
seasons. (Oprah Wnfrey Dep., 18:12-14, Cct. 6, 2009.) Wnfrey
is involved intimately in running the operations of Harpo, which
focuses on nedia and conmuni cations, including television, radio,
and a magazine. (ld. at 15:17-22.) In 2009, Wnfrey was naned

by Ti me Magazi ne as one of the 100 nost influential people in the



world. See The Tine 100: The Wrld's Mdst Influential People,

Ti me Magazi ne, May 11, 20009.

3. Background of ONLAG

ONLAG is a private acadeny opened by Wnfrey in South
Africa, and run by the Qorah Wnfrey Leadershi p Acadeny
Foundation (the "Foundation"). OWAAG provides education for
children frominpoverished famlies. (Wnfrey Dep. 12:3-13:6.)
OWLAG began as a partnership between the Foundation and the
governnment of South Africa. (ld. 18:23-19:3.) OWNAG has 28
bui |l dings on a 52-acre canpus in a small town call ed Henl ey-on-
Kli p near Johannesburg, South Africa. The annual operating costs
for OALAG are approxi mately $10, 000, 000. These costs are funded
by the Foundation. Wnfrey herself was involved with multiple
aspects of the planning at ONLAG such as the architecture and
construction of the school. (ld. 14:13-15.)

At ONLAG students live in dormtories on the school’s
canpus and are supervised by enpl oyees present in the dorns (the
“Dorm Parents”) at the conclusion of the students’ academ c day.
At the tinme OANAG opened it did not have Dorm Parents in place.
(Id. 37:7-17.) Wnfrey herself was not involved with the hiring
of the Dorm Parents. (ld. 37:10-17.)

The school opened on January 2, 2007, with an
approxi mate enroll ment of 150 seventh and ei ghth grade fenale

students. (J. Sanuel Decl. § 2.) The opening of OMAAG attracted



medi a attention, including coverage by the Phil adel phia Inquirer
and CNN. (See Defs.” Mot. Summ J. Ex. C)

4. Plaintiff’s Enploynent Relationship with OALAG

According to Plaintiff, at the tinme she accepted the
consul tancy position at OMAG i n Decenber 2006, her understandi ng
was that she would be nentored by the Interi mHead of Acadeny,
Joan Countryman, and woul d ascend to the position of the Head of
Acadeny at sonme point in 2008. (Am Conpl. 1Y 22-23.) Plaintiff
entered into her enploynent agreenent for the consultancy
position on Decenber 28, 2006, however, w thin several days of
her arrival in South Africa, she was appointed to the position of
the Head of Acadeny (“Headm stress”) in place of Ms. Countrynman.
(Id. 9§ 23.) Plaintiff entered into a witten enploynent contract
with the Foundation, which provided a fixed term of enpl oynment
fromJanuary 11, 2007 to Decenber 31, 2007. (Defs.’ Mt. Summ
J. Ex. D)

As Headm stress, Plaintiff’s “charge was to be
responsible for the girls and the curriculumand the residenti al
life of the girls at the school.” (Wnfrey Dep. 49:9-11.)
Plaintiff was responsible, along with another OMAG enpl oyee
(Sonya Anderson), for hiring the Dorm Parents. Plaintiff’s
duties did not include nedia or public relations obligations
related to the adm nistrati on of OANAG

Plaintiff asserts that throughout her tenure as



Headm stress she was in constant contact wwth Wnfrey, as well as
representatives of Harpo and nenbers of the Foundati on.
Plaintiff contends that the substance of these comrunications
i ncl uded general adm nistration of OMAG planning for OALAG
events, the progress of individual OAAG students, and
interactions with parents of OMAG students. (Am Conpl. § 24.)

As Headm stress, Plaintiff was al so responsible for
dealing with conplaints from O\MLAG students, specifically
conpl aints about their interaction with the Dorm Parents.
Plaintiff contends that she would often hear grievances from
students about their treatnment by Dorm Parents. After
considering the nerits of the conplaints, Plaintiff would often
instruct the respective Dorm Parent to apol ogi ze to the students
and di scuss the substance of the conplaints with the students.
(Mzamane Dep. 32:7-15.)

5. Al | egations of Abuse of OALAG Students

At sonme point during the period of April - June 2007,
Plaintiff received a letter fromseveral OAAG students
conplaining of the treatnment by one of the Dorm Parents, Tiny
Makopo (“Makopo”).? (ld. 32:2-4.) Plaintiff clains that she
confronted Makopo with the letter and instructed her to apol ogi ze

to the students under her supervision. (lLd. 32:5-24.) No nedia

2 Nei ther party clains that any allegations of physical
or sexual abuse were contained in the letter conplaining about
Makopo’ s m streat nent.



coverage ensued at the tine this event occurred.

On Septenber 27, 2007, the South African Newspaper
Sowet an published an article (the “Sowetan Article”) which
reported on the departure of a student, Aviwe Mcwabe
(“Micwabe”), from ONLAG (Am Conpl. Ex. B.) The Sowetan
Article stated that Micwabe characterized her experience at OANLAG
as a “nightmare” and quoted Micwabe' s nother as saying that her
daughter “suffered enotional abuse” while attending the school.
(Id.) The Sowetan Article also recounted statenents by Micwabe’' s
not her claimng that she conplained to the adm nistrators at
ONLAG concer ni ng abusive treatnent by an unidentified Dorm
Parent. (1d.) Micwabe’ s nother was quoted in the Sowetan
Article to say: “l spoke to the principal and she promsed to
| ook into the problem but never did. Wen | confronted her about
it, it becane clear to ne that she was supporting her staff and I
had no choice but to pull her out of the school.” (ld.)?3

Plaintiff acknow edges that prior to publication of the

3 Subsequent to the publication of the Sowetan Article,
Mhcwabe' s father, MIton Micwabe, was quoted in two articles
publ i shed in South African newspapers on Novenber 17, 2007, and
Decenber 1, 2007, respectively. In the article printed in the
Pretoria News on Novenber 17, 2007, Micwabe's father
characterized Plaintiff as a "liar" and stated that he had
conplained to Plaintiff about abuse by certain Dorm Parents, but
that Plaintiff took no action in response. (Defs.’” Mt. Summ J.
Ex. C.) On Decenber 1, 2007, The Star, another South African
Newspaper, printed an article quoting Micwabe' s father as saying
that he went directly to Plaintiff’'s office with Micwabe to
conplain of the abusive treatnent, but that Plaintiff failed to
take any action in response. (ld.)
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Sowetan Article, Micwabe had conpl ai ned of being honesick and
wanting to | eave ONLAG and that a tel econference was held on
Septenber 13, 2007, with Micwabe's parents concerning the
student’s desire to | eave ONLAG Plaintiff contends that she did
have a conversation with Mcwabe' s nother concerning conplaints
about treatnment by a particular Dorm Parent (Nomvula Zul u), but
that none of the conplaints discussed involved physical or sexual
abuse by a Dorm Parent. (See Mzamane Dep. 163-64.)

I n Septenber 2007, another OANAG student, identified
for purposes of confidentiality only as “B.L.,” net with
Plaintiff and expressed concerns about the treatnent she was
receiving from Dorm Parent Makopo.* Plaintiff recognized that
B.L. was having difficultly expressing her problens to Plaintiff,
and therefore, Plaintiff encouraged B.L. to speak with the
school s psychol ogi st and/or social worker. Plaintiff contends
that B.L. never suggested to her that Makopo had subjected B.L
to any type of physical or sexual abuse during this neeting.

On Cctober 1, 2007, Plaintiff left South Africa for the
United States to participate in various neetings related to the
adm ni stration of OMAG including a neeting with Wnfrey to
di scuss applicants for the incomng classes at ONLAG During

Plaintiff’s absence, conplaints began to surface from students

4 During this neeting, B.L. was acconpani ed by anot her
Dorm Par ent .



regardi ng abusive treatnent by Dorm Parent Makopo.

On Cctober 1, 2007, one of the ONAG staff nenbers,
| funaya “Funa” Maduka nmet with a group of seven students who
conpl ai ned of abusive treatnent by Makopo and stated that they
w t nessed Makopo sleeping in the sane bed with an OALAG st udent.
(I. Maduka Decl. § 2.) This information was relayed to John
Sanuel (“Sanuel”), Chief Executive Oficer of OALAG  Sanuel held
a neeting with approximately fifteen students on October 3, 2007,
during which the students expressed concerns of unfair treatnent
by the Dorm Parents. (J. Sanuel Decl. § 7.) After receiving
this information, Sanuel spoke with the school psychol ogi st,
Lerato Mabenge, who stated that she was aware of certain evidence
i ndi cating acts of sexual abuse by Dorm Parent Makopo. (ld. T
8.)°

On Cctober 6, 2007, Sanuel alerted Wnfrey to the
al l egations of abuse, and they agreed that the authorities should
be infornmed. (ld. § 9.)°% Sanuel contacted the South African

authorities concerning the allegations of abuse on October 8,

5 After these allegations surfaced, Makopo was summarily
di sm ssed from her position as a Dorm Parent.

6 Wnfrey al so arranged for the all eged abuse to be
investigated by a team of professionals, consisting of |aw
enforcenment and nedi cal specialists in the field of child trauna.
(O Wnfrey Decl. T 2.)

- 10 -



2007. (1d.)” Following a crimnal investigation by the South
African police, Makopo was arrested and charged with child abuse.

6. Wnfrey' s Response to the Events at ONLAG

On Cctober 8, 2007, Plaintiff attended a neeting with
Wnfrey in Chicago. This neeting was originally scheduled to
allow Wnfrey and Plaintiff to discuss applicants for the
i ncom ng classes of students at ONLAG During this Cctober 8,
2007 neeting, Wnfrey infornmed Plaintiff that she would be pl aced
on admnistrative | eave with pay pending an internal
i nvestigation of the alleged m sconduct at OMNAG (Manmane Dep.
14:10-12.) The parties dispute whether Plaintiff was allowed an
“opportunity to talk at that nmeeting.” (See id. 57:17-58:22.)
Plaintiff subsequently was informed that her enploynent contract
woul d not be renewed upon its expiration on Decenber 31, 2007.

On Cctober 17, 2007, Sanuel released a public statenent
on behalf of OALAG which stated that OALAG was conducting an
internal investigation into the allegations of abuse. (Defs.

Mot. Summ J. Ex. C15.) This public statenment specifically
declared the followwng with respect to Plaintiff’s involvenent in
the internal investigation: “[i]n order to ensure an inparti al

i nvestigation, the Head of Acadeny and the Acadeny Adm nistration

mutual |y agreed she woul d take a paid | eave of absence. The Head

! Al so on October 8, 2007, Sanuel interviewed anot her
student who stated that Makopo had attacked her in her room and
choked her. (ld. ¥ 10.)
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of Acadeny is not the subject of the allegation of m sconduct.”
(Ld.) Wnfrey released a personal statenent in conjunction with
ONLAG s public statement which provided: “[n]othing is nore
serious or devastating to ne than an allegation of m sconduct by
an adult against any girl at the acadeny. | wll do everything
in my power to ensure their safety and well-being.” (1d.)

The rel ease of this public statenent, along with the
di sm ssal of Makopo from OMAG generated significant attention
fromthe international nmedia. (L. Halliday Decl. § 11.)

i. October 20, 2007 Meeting

On Cctober 20, 2007, a neeting was held in South Africa
between Wnfrey and the parents of OAAG students in order to
di scuss the abuse allegations and correspondi ng internal
i nvestigation (the “COctober Meeting”). The COctober Meeting was a
private neeting between Wnfrey and the students’ parents
regarding the nmistreatnment of the students by the Dorm Parents.?
Plaintiff contends that several statenents, set forth in detai
bel ow, nmade at the Cctober Meeting address Plaintiff’s know edge
and/ or involvenment in the m sconduct and formthe basis for her
def amati on cl ai m

ii. Novenber 5, 2007 Press Conference

8 The parties dispute whether the statenents nade at the
Cct ober Meeting remai ned confidential or were subsequently | eaked
to the nmedia. For purposes of this Menorandum the parties agree
that Wnfrey’'s statenents at the October Meeting were “published”
for purposes of establishing liability for a defamati on cl aim

- 12 -



Wnfrey held a press conference on Novenber 5, 2007
(the “Novenber Press Conference”). The Novenber Press Conference
was structured as a teleconference in which reporters located in
South Africa asked questions to Wnfrey, who was |ocated in
Chi cago. The Novenber Press Conference was avail abl e
electronically at Harpo's website until May 2009. Plaintiff
asserts that several statenents made by Wnfrey, set forth in
detail below, during the Novenber Press Conference were
def amat ory.
7. Aftermath of Wnfrey’'s Comrents
Significant nedia coverage of the controversy at OANLAG
ensued foll ow ng the Novenber Press Conference. In Plaintiff’s
view, the media coverage portrayed her in a negative light with
respect to her supposed role in the physical and sexual abuse by
the Dorm Parents uncovered at ONLAG On Novenber 8, 2007,
Plaintiff issued a press statenment which stated that she had no
know edge of the all eged abuse and did not take any action to
cover-up such abuse (the “Press Release”). The Press Release, in
its entirety, states:
| was greatly shocked and deeply saddened when |
recently heard of the allegations of abuse at the
Acadeny. My prayers and heart go out to the children and
famlies experiencing the trauma, and to the entire
school comunity.
Unfortunately, in the understandable and shared
shock, the response to this terrible crisis has involved
fal se all egati ons nade about nme. Contrary to reports, |

had no know edge of this abuse. | did not and woul d never
participate in any such cover up. As the head of acadeny,
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my track record has been of one who acted decisively and
in the best interests of the child where there was even
a hint of inappropriate speech or action on canpus.

Wth two decades of experience across the African
continent and the United States working with chil dren and
school s, and drawi ng on the | essons of parenthood, | did
everything | could to build an open school community
where the child s voice was honored and where yout hfu
frivolity lived side by side with an intense focus on
academn cs. | have always been and wll always be a
passi onat e advocate for children and their famlies, and
a South African patriot devoted to participating in the
i nportant work of nation-building through education.

| care deeply for the students at the Acadeny and
their famlies. As | have told these narvel ous young
| adi es many tines, they are sone of the nost phenonenal
peopl e who have ever graced this earth.

(Defs.” Mdt. Summ J. Ex. D-19.)

Plaintiff alleges that as a result of the highly
publicized statenents by Wnfrey regardi ng the all eged abuse, she
was precluded fromfinding enploynent in the educational field
until August 2008, at which tinme she obtained a tenporary
consul tancy position with Bridge International Acadeny in South
Africa. (Mamane Dep. 8:8-12.) As of Novenber 2008, Plaintiff’s
position at Bridge International Acadeny becane permanent. (1d.)

B. Procedural History

On Cctober 3, 2008, Plaintiff filed a conplaint in the
Court of Common Pl eas of Phil adel phia County. On COctober 10,
2008, Defendants renoved the action to this Court based upon
diversity of citizenship. Plaintiff filed an anmended conpl ai nt
on February 2, 2009, in which she alleged clains for defamation,

false light, and intentional infliction of enotional distress.



Def endants filed a notion for summary judgnent and a hearing was
hel d before this Court on Decenber 16, 2009. After permtting
suppl enental briefing by the parties as to certain issues,

Def endants’ notion for summary judgnent is now ripe for

adj udi cati on.

[11. DI SCUSSI ON

Plaintiff’s clainms for defamation, false |ight, and
intentional infliction of enotional distress are based on a
series of allegedly defamatory statenents nmade by Wnfrey at the
Cct ober Meeting and the Novenber Press Conference. The Court
wi |l address each claimin turn.

A Summary Judgnent St andard

Pursuant to Federal Rule of G vil Procedure 56(c), a
nmotion for summary judgnment will be granted, draw ng al
inferences in favor of the nonnoving party, where “the pleadings,
the di scovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any materi al
fact and that the novant is entitled to judgnent as a matter of

law.” Fed. R Cv. P. 56(c); accord Saldana v. Kmart Corp., 260

F.3d 228, 231-32 (3d Cir. 2001). The “nere existence” of
di sputed facts is insufficient to defeat a notion for summary
j udgment, rather a showi ng of a genuine issue regarding a

material fact is required. Anderson v. Liberty Lobby, Inc., 477




U S 242, 247-48 (1986) (enphasis added). A factual dispute is
deened to be “material” where its resolution mght affect the
out cone of the case pursuant to the applicable law. 1d. at 248
(“As to materiality, the substantive law w Il identify which
facts are material.”).

In order to find that a “genui ne” dispute exists, there
must be a sufficient evidentiary basis that would all ow a
reasonable fact finder to return a verdict in favor of the non-

moving party. 1d. at 248; see Pignataro v. Port Auth. of N.Y.

and N.J., 593 F.3d 265, 268 (3d Gr. 2010). Al inferences nust
be drawn in the |light nost favorable to the nonnoving party. Pa.

Prot. & Advocacy, Inc. v. Pa. Dep’'t of Pub. Wlfare, 402 F.3d

374, 379 (3d Cir. 2005) (“We are required to review the record
and draw inferences in a |light nost favorable to the nonnovi ng
party . . . yet the nonnoving party nust provide adm ssible
evi dence containing ‘specific facts showing that there is a
genui ne issue for trial.””) (quoting Fed. R Cv. P. 56(e)).

It is inappropriate at the summary judgnent stage for a
court to resolve factual disputes or nmake credibility
determ nations, however, a court is not required “to turn a blind

eye to the weight of the evidence.” Big Apple BMN Inc. v. BMV

of N Am, Inc., 974 F.2d 1358, 1363 (3d Cr. 1992); Mitsushita

Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U S. 574, 586

(1986) (noting that the party opposing summary judgnent “nust do



nore than sinply show that there is sone netaphysical doubt as to
the material facts”) (internal citation omtted). Summary
judgment is appropriate where the non-noving party only presents
evidence that is “colorable” or “not significantly probative.”

Anderson, 477 U.S. at 249-50; see Petruzzi's | GA Supernarkets,

Inc. v. Darling-Del. Co., Inc., 998 F.2d 1224, 1230 (3d Cir.

1993) (recognizing that the non-noving party nust provide nore
than a “nere scintilla” of evidence, but is not required to match
each item of evidence relied upon by the noving party).

Upon a showi ng by the noving party that the clains of
t he non-noving party cannot be supported by the avail able
evi dence, the non-noving party must go beyond the all egations
contained in the conplaint and through the use of its “own
affidavits, or by the depositions, answers to interrogatories,
and adm ssions on file, designate specific facts show ng that

there is a genuine issue for trial.” Celotex Corp. v. Catrett,

477 U.S. 317, 324 (1986) (internal quotations omtted). *“Such
affirmative evidence - regardless of whether it is direct or
circunstantial - nust anpbunt to nore than a scintilla, but may
anmount to less (in the evaluation of the court) than a

preponderance.” Saldana, 260 F.3d at 232 (quoting Wllians v.

Bor ough of W Chester, 891 F.2d 458, 460-61 (3d Cr. 1989)).

B. Choi ce of Law Anal ysi s

It is beyond cavil that the conflict of |laws rules of



the forumstate apply when a federal court exercises diversity

jurisdiction. Kaneff v. Del. Title Loans, Inc., 587 F.3d 616,

621 (3d Gr. 2009) (internal citations omtted). Therefore, as
this Court sits in Pennsylvania, it will apply Pennsylvania’s
choice of law rules.

Pennsyl vani a enpl oys a two-step hybrid franework to

choice of |aw questions. See Atl. Pier Assocs., LLC v. Boardakan

Rest. Partners, 647 F. Supp. 2d 474, 486-87 (E.D. Pa. 2009)

(di scussi ng Pennsyl vania’ s approach to conflict of |aws issue)
(internal citation omtted). Under the first step of this
anal ysis, the Court nust determ ne whether a real conflict exists

bet ween the respective laws. Hamersmith v. TIGIns. Co., 480

F.3d 220, 230 (3d Gr. 2007). A real conflict exists only where
the application of each state’'s substantive |aw produces a
contrary result. 1d. |If the sane result woul d ensue under the
| aws of the forumstate and those of the foreign jurisdiction,
then no conflict exists, and the court may avoid the choi ce of

| aw question altogether. 1d.; see Berg Chilling Sys., Inc. V.

Hul | Corp., 435 F.3d 455, 462 (3d Gr. 2006) (finding that where
applying the aws of both jurisdictions would produce an

identical result, a court should not engage in a choice of |aw

analysis) (citing Wllianms v. Stone, 109 F.3d 890, 893 (3d Cr
1997)).

Where a conflict exists, a court nust proceed to the



second step of the conflict inquiry to determ ne whether the

conflict is “true,” “false,” or “unprovided for.” Hammersmth,

480 F.3d at 230. A “true” conflict exists where both states have
a cognizable interest in applying their own law. 1d. A “false”
conflict exists when only one state has an actual interest in
applying its law. 1d. The situation is “unprovided for” when
neither state has an interest in applying its own law. 1d. at
n.9. Were a false conflict or “unprovided for” situation

exists, the Court’s inquiry is at an end and the | aw of the forum
applies. It is only necessary to proceed to a “deeper” choice of
| aw anal ysis where a true conflict exists, i.e., the interests of
both of the respective states would be inpaired by application of

the other’s law. 1d. at 230 (citing G polla v. Shaposka, 267

A 2d 854, 856 (Pa. 1970) (enphasis in original)).

Upon finding that a true conflict exists, the Court
must then determ ne “which state has the greater interest in the
application of its law.” 1d. at 231. This analysis consists of
conbi ning “the approaches of both [the] Restatenent Il (contacts
establishing significant relationships) and ‘interest analysis’
(qualitative appraisal of the relevant States’ policies with

respect to the controversy).’” 1d. (citing Melville v. Am Hone

Assurance Co., 584 F.2d 1306, 1311 (3d Cir. 1978)). In the end,

a court does not nerely count the nunber of contacts between the

foruns and conpare; rather the court nust “weigh the contacts on



a qualitative scale according to their relation to the policies
and interests underlying the [particular] issue.” 1d. (citing

Shields v. Consol. Rail Corp., 810 F.2d 397, 400 (3d Cir. 1987)).

Turning to the choice of | aw question before the Court,
there are three potential foruns whose | aw could control the
i nstant dispute: South Africa, Pennsylvania, and Illinois.® As
the law of South Africa inplicates considerations of
international |aw unique to a separate sovereign, Federal Rule of
Cvil Procedure 44.1 nust be addressed before proceeding to the
conflict analysis.
Rule 44.1 controls the application of foreign law in
federal court. It provides:
A party who intends to raise an issue about a foreign
country’s law nust give notice by a pleading or other
witing. In determning foreign law, the court may
consider any relevant material or source, including
testinmony, whether or not submtted by a party or
adm ssi ble under the Federal Rules of Evidence. The
court’s determnation nust be treated as a ruling on a
guestion of | aw.
Fed. R Cv. P. 44.1. Wile this rule enpowers a district court

with the authority to determ ne applicable foreign law, it

i nposes no obligation on the court to inquire into foreign |aw

° In short, South African |law potentially applies because
the all egedly defamatory communi cati ons were published in South
Africa. Illinois law potentially applies because several of the
all egedly defamatory statenents emanated fromlllinois and al
Def endants are citizens of Illinois. Pennsylvania |aw
potentially applies because Plaintiff was domciled in
Pennsyl vani a and all egedly suffered harmto her reputation in
Pennsyl vani a.
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sua sponte. See Bel-Ray Co., Inc. v. Chenrite Ltd., 181 F.3d

435, 440 (3d Gr. 1999) (stating that Rule 44.1 “provides courts
with broad authority to conduct their own independent research to
determ ne foreign | aw but inposes no duty upon themto do so”);

Integral Res. Ltd. v. Istil Goup, Inc., 155 F. App’'x 69, 73 (3d

Cr. 2005) (non-precedential opinion) (finding that the district
court was not required to consider the |aw of Pakistan sua
sponte).

Under Rule 44.1, it is incunbent upon the parties to
“carry both the burden of raising the issue that foreign | aw may
apply in an action, and the burden of adequately proving foreign
law to enable the court to apply it in a particular case.” Bel-

Ray, 181 F.3d at 440 (citing Whirl pool Fin. Corp. v. Sevaux, 96

F.3d 216, 221 (7th Cr. 1996)). Therefore, where the parties do
not satisfy both of these burdens, the Iaw of the forumwl|
apply. See id. at 441 (finding that where a litigant failed to
rai se the i ssue of whether South African contract |aw applied and
failed to provide any evidence as to the substance of that
foreign law, it was appropriate to apply the law of the forum;

Walter v. Neth. Mead N. V., 514 F.2d 1130, 1137 n.14 (3d Gr

1975) (concluding that although the | aw of the Netherl ands
ostensi bly applied, where a party did not conclusively establish
the foreign law, the court should assune it is consistent with

the law of the forum.



Here, initially, neither party raised the issue of the
applicability of South African law to Plaintiff’s clains.
Rat her, both parties argued vigorously agai nst application of
South African law to the instant dispute. The Court, however,
raised the issue to the parties at the hearing on sumary
j udgnment and ordered additional briefing on the topic. The Court
wi |l accept these subm ssions as adequate in order to address the
conflict of laws issue.?® Thus, the Court proceeds to apply
Pennsyl vania’ s conflict of |laws framework, which requires
exam nation of the applicable |aw of the three foruns.

1. Pennsyl vani a versus Illinois

As a prelimnary matter, the Court rejects Defendants’
argunent that Illinois |aw controls due to the choice of |aw
provision contained in Plaintiff’s enploynent contract with the

Foundation for two reasons.!® One, the enploynment contract at

10 Al though it is questionable whether either party has
satisfied the burden of conclusively establishing the contours of
South African defamation |aw, as discussed in nore detail bel ow,
the parties failed to address the issue of the applicability of
South African law with respect to Plaintiff’s clains for fal se
ight invasion of privacy and intentional infliction of enotional
distress. Rather, the parties limted their briefing to a
conflict analysis of South African |law as to defanmation only.

1 Technically the Court is required to conpare the | aw of
the three forunms concurrently in resolving the choice of |aw
i ssue. For purposes of clarity, however, the Court wll first
performa conflict analysis for Pennsylvania and Illinois |aw,
and then repeat this analysis with respect to South African | aw.

12 The text of the relevant provision provides that
“[t]his Agreenent and all matters or issues collateral thereto
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i ssue was between the Foundation and Plaintiff, and neither
Wnfrey nor any other Defendant is a signatory to that agreenent.
Two, and nore inportantly, the tort clains alleged do not depend
upon the existence of the enploynent agreenent. In other words,
these clains are not intertwined with the performance of the

enpl oynent agreenent itself, rather the clains rely upon extra-
contractual events beyond the scope of the forum sel ection

provision. See Coram Healthcare Corp. v. Aetna U.S. Healthcare,

Inc., 94 F. Supp. 2d 589, 592 (E.D. Pa. 1999) (finding that fraud
and negligent m srepresentation clains were not covered by

contractual choice of |aw provision); Nubenco Enters., Inc. V.

| nversi ones Barberena, S. A, 963 F. Supp. 353, 373 (D.N. J. 1997)

(defamati on and m sappropriation clains not covered by forum

selection clause); Jiffy Lube Int’l, Inc. v. Jiffy Lube of Pa.,

Inc., 848 F. Supp. 569, 576 (E.D. Pa. 1994); Brown v. SAP Am,
No. 98-507, 1999 W. 803888, at *5 (D. Del. Sept. 13, 1999).
i Def amat i on
Wth respect to the first step of the conflict of |aws
anal ysis, the Court finds that an actual conflict exists between
the | aw of defamation in Pennsylvania and Illinois in [ight of
t he exi stence of the “innocent construction rule” recognized

under Illinois law. The *“innocent construction rule” provides

shall be governed by the laws of the State of Illinois.” (Defs.
Mot. Summ J. Ex. D15, § 9.9.)

- 23 -



that “even if a statenent falls into one of the categories of
words that are defamatory per se, it will not be actionabl e per
se if it is reasonably capable of an innocent construction.”

Tuite v. Corbitt, 866 N E. 2d 114, 121 (IIl. 2006); see also

Chapski v. Copley Press, 442 N E. 2d 195, 196-97 (Ill. 1982).

“Stated differently, ‘a statement reasonably capable of a
nondef amatory interpretation, given its verbal or literary

context, should be so interpreted. There is no bal anci ng of

reasonabl e constructions . . . .’” Geen v. Rogers, 917 N E. 2d
450, 463 (I1l11. 2009) (internal quotation marks and citation
omtted).

In contrast, under Pennsylvania |aw, no such innocent

construction rule exists. See Dougherty v. Boyertown Tines, 547

A 2d 778, 783 (Pa. Super. C. 1988) (noting that a statenent
capabl e of innocent meani ng should be viewed as a jury question)

(internal citation omtted); Gordon v. Lancaster Osteopathic

Hosp. Ass’n, Inc., 489 A 2d 1364, 1368 (Pa. Super. C. 1985)

(“Even where a plausible innocent interpretation of the

communi cation exists, if there is an alternative defamatory
interpretation, the issue nust proceed to the jury.”).
Therefore, so long as the statenent is capable of defamatory
meani ng, whether it was actually defamatory is a jury question.

See Brophy v. Phila. Newspapers, Inc., 422 A 2d 625, 628 (Pa.

Super. C. 1980) (holding that the case nmust proceed past summary



judgnent if the statenent is capable of defamatory
interpretation).

The Court further concludes that this difference
represents an “actual” conflict in that both Illinois and
Pennsyl vani a have an interest in applying their respective | aws.
II'linois adopted the “innocent construction rule” in order to
afford a certain degree of protection for its speakers in areas
of potentially defamatory communi cations. See Tuite, 866 N. E.2d
at 503 (noting that the justification for the innocent
construction rule springs froman interest in guarding the free
speech of the speaker). Pennsylvania, on the other hand,
mai ntains an interest in safeguarding a person’s reputation from

unjust harm See Am Future Sys., Inc. v. Better Bus. Bureau of

E. Pa., 923 A 2d 389, 395 (Pa. 2007) (stating that “reputational
interests occupy an el evated position within our state
Constitution’s system of safeguards”).

Due to the existence of this actual conflict, the Court
must determ ne which state has a materially greater interest in
application of its law. This requires an exam nation of the
rel evant contacts of the respective foruns and how t hose contacts
relate to the States’ policies underlying the applicable | aws.
The Court | ooks to the Restatenent (Second) of Conflicts for
gui dance in resolving this issue.

Def endants contend that Illinois has a greater interest



in having its | aw apply because all Defendants are citizens of
II'linois and the all egedly defamatory statenents made during the
Novenber Press Conference were made by Wnfrey in Chicago, and
that these contacts are in keeping with Illinois asserted
interest in protecting the free speech rights of its speakers.
In contrast, Plaintiff posits that Pennsylvania | aw should apply
because Plaintiff was domciled in Pennsylvania at the tinme of
t he defamatory conmuni cati ons and had a bona fide interest in her
reputation in Pennsylvania, and that these contacts are
consistent wth Pennsylvania s interest in affording the highest
protection to the reputational interest of its citizens.

An individual’s interest in her reputation has been
described as a “valuable asset in one’ s business or profession.”

Fitzpatrick v. MIky Way Prods., Inc., 537 F. Supp. 165, 171

(E.D. Pa. 1982). The purpose underlying defamation lawis to
conpensate an individual for pecuniary harmto one’ s reputation

inflicted by a defamatory statenent. See Wlson v. Slatalla, 970

F. Supp. 405, 414 (E.D. Pa. 1997). Therefore, the majority of
courts confronted with this choice of |aw question have found
that the plaintiff’'s domcile should control since this is the

forumwith the greater interest. See Marcone v. Penthouse Int’]

Magazine for Men, 754 F.2d 1072 (3d G r. 1985) (district court

correctly applied Pennsylvania | aw because the plaintiff was a

Pennsyl vani a resident and any harmto his reputation that may



have occurred centered in that state); Franklin Prescriptions,

Inc. v. The New York Tinmes Co., 267 F. Supp. 2d 425, 432 (E. D

Pa. 2003) (finding that because plaintiff’s principal place of
busi ness, and by extension its reputational interest and busi ness
contacts, was in Pennsylvania, it was the forumw th the nost
significant relationship to the defamati on action); WIson, 970
F. Supp. at 414 (holding that “the state of plaintiff’s domcile
generally has the greatest concern in vindicating plaintiff’s
good nane and providi ng conpensation for harm caused by

defamatory publication”); Kraus Indus., Inc. v. Myore, No.

06- 00542, 2007 W. 2744194, at *4 (WD. Pa. Sept. 18, 2007):

Keeshan v. Hone Depot, U.S.A . Inc., No. 00-529, 2001 W. 310601,

at *14 (E.D. Pa. Mar. 27, 2001) (applying Pennsylvania law to
def amati on cl ai m because plaintiff was a Pennsyl vani a resi dent
and the defamatory remark was published in Pennsylvania); Osby v.

A & E Television Networks and Kurtis Prods., Ltd., No. 96-7347,

1997 W. 338855, at *3 (E.D. Pa. Jan. 17, 1997) (citing
Rest at enent (Second) of Conflict of Laws 8§ 150(2)).

This approach is consistent wth the Restatenent.
Under 8§ 150(2) of the Restatenent (Second) of Conflicts, “[w] hen
a natural person clains that he has been defanmed by an aggregate
communi cation, the state of the nost significant relationship
will usually be the state where the person was domciled at the

time, if the matter conplained of was published in that state.”



Rest at enent (Second) of Conflicts of Law § 150(2).

The parties dispute whether statenents fromthe Cctober
Meeting were re-published outside of South Africa. Defendants
concede, however, that the statenents fromthe Novenber Press
Conference were available on the internet, and therefore, were
publ i shed throughout the United States, including Pennsylvani a.
Thus, if Plaintiff is found to have been domciled in
Pennsyl vani a during the operative tinme period, then the
Restatenent mlitates in favor of applying Pennsylvania | aw.

The Court finds that Plaintiff was domciled in
Pennsyl vania at the tinme the allegedly defamatory comruni cations
were published. Plaintiff lived in Pennsylvania from 2000
t hrough 2006 whil e working at Germantown. The Rest atenent
provides that a person’s domcil is usually a person’s hone. |d.
8 11. The Restatenent further defines one’s honme as “the place
where a person dwells and which is the center of his donestic,
social and civic life.” 1d. 8 12. WMreover, the Restatenent
provides that in order “[t]o acquire a domcil of choice in a
pl ace, a person nust intend to nake that place his honme for the
tine at least.” |1d. 8 18. The evidence presented indicates that
during Plaintiff’s tinme working at Germantown she treated
Pennsyl vania as her honme (as defined by the Restatenent) and
intended to remain in Pennsylvania until the opportunity at ONAG

materialized in 2006. Moreover, as of October 8, 2007, when



Plaintiff was placed on adm nistrative | eave, she remained in the
United States and resuned living in Pennsylvania prior to the
time that the October Meeting and the Novenber Press Conference
occurred. 3

Furthernore, the fact that Plaintiff maintained a
residence in South Africa while working at OALAG does not
underm ne the conclusion that Plaintiff’'s domcile is
Pennsyl vania. According to the Restatenment, a person has no nore
than one domcil at atime, id. §8 11, and a person retains the
sane domcil until it is superseded by a new domicil. |d. § 19.
VWhile Plaintiff’s enpl oynent agreenent with OAMAG provided that
she would nmaintain a residence on the OMNAG canpus during the
school year, the agreenent clearly contenplates that Plaintiff
woul d remain domciled in Pennsylvania and would travel to ONLAG
in connection with her position as Headm stress. For instance,
t he enpl oynent agreenent provides that Plaintiff would receive

pai d acconmodations for air travel “for four (4) trips per year

13 Def endant s enphasi ze that begi nning on Cctober 9, 2007,
Plaintiff stayed in Baltinore, Maryland for approximtely 1 to 2
weeks, and then travel ed throughout the United States to visit
coll eges with her daughter. (Mamane Dep. 23:8-24:21.)

Def endants posit that Plaintiff’s connection to Pennsylvania is

| essened by the fact that she was not physically |ocated there at
the tine the all egedly defamatory conmuni cati ons were nade.
Plaintiff’s physical presence on the exact dates that the
statenents were nade is of no nonent to the Court’s analysis as
the Plaintiff’s tenporarily traveling outside of Pennsylvani a
does not dictate that she revoked her domcile there. See id. 8
19.



to South Africa, one trip per calendar per quarter.” (Defs.
Mot. Summ J. Ex. D15, § 3.4.) Furthernore, the enpl oynent
agreenent provides that “[t] he Head of Acadeny will be based in
Phi | adel phi a, Pennsylvania with extensive travel anticipated to
the Acadeny’s |ocation at Henley on Klip, South Afica.” (ld. §
4.1.) Thus, it is clear that by accepting the position at OALAG
Plaintiff was in no sense renouncing her domcile in
Pennsyl vani a.

Def endants argue that Plaintiff was not domciled in
Pennsyl vani a because domcil requires an intent to permanently
reside in a particular forum and since Plaintiff traveled to the
United States on a visa, her domcil never changed from Kenya,
her country of origin. This argument is not persuasive. It is
true that courts have recogni zed that a visa prevents an
immgrant fromestablishing a legal domcil in the United States

under certain circunstances. See G ahamyv. I.NS., 998 F.2d 194,

196 (3d. Cr. 1993) (finding that an alien could not establish
domcil for purposes of a deportation statute because the | egal
definition of the term®“domcil” necessitates an intent to remain
ina forumindefinitely, which conflicted with a tenporary worker
visa’'s requirenment that the hol der have a foreign residence that
he does not intend to abandon). As expl ai ned above, however,
domcil for purposes of conducting a choice of |aw analysis under

the Restatenent requires only that an individual intend to reside



in a particular forumfor the foreseeable future. See
Rest at enent 2d. § 18.

The Court concludes that because Plaintiff was
domciled in Pennsylvania at the tine the all egedly defamatory
statenents were published, Pennsylvania has a greater interest
than Illinois in the instant dispute. Therefore, the substantive
| aw of Pennsylvania shall apply with respect to Plaintiff’s
def amati on cl ai m

ii. False Light

In response to the Court’s directive that the parties
brief the conflict of |aws issue, neither party addressed any
conflict wwth respect to Pennsylvania or Illinois law on the tort
of false light invasion of privacy. As neither party has cited
to a potential conflict between these two forums, and the Court
sua sponte has determ ned that the basic elenments required under
bot h Pennsylvania law and Illinois |aw are identical, the Court
finds that no conflict exists and the |law of the forumcontrols.

See Lucker Mg. v. Hone Ins. Co., 23 F.3d 808, 813 (3d Cr. 1994)

(avoi di ng choice of |aw question where neither party pressed the
i ssue and there was no apparent conflict between the |laws of the
foruns) (citing Melville, 584 F.2d at 1311 (warning courts to
avoid dicta on conflicts questions when not put in issue by the
parties).

iii. Intentional Infliction of Enptional D stress



As is the case with Plaintiff’'s false light claim the
parties have not addressed any conflict issue between the | aws of
Pennsyl vania and Illinois with respect to Plaintiff’s claimfor
intentional infliction of enotional distress. Therefore, the
Court wll proceed on the basis that no conflict exists and apply
the law of the forumto this claim See id.

2. Pennsyl vani a versus South Africa

In order to conplete the choice of |aw analysis, the
Court nust conpare the laws of South Africa and Pennsylvania to
determ ne whet her any actual conflict exists, and if so, whether
South Africa has a nore significant interest in having its |aw
apply to these proceedi ngs.

i Def amat i on

Wth respect to the first step of the choice of |aw
anal ysi s, Pennsylvania and South Africa | aw conflict
as to the burden of proving the falsity of a defamatory
statenment. Under South African |law, “a defendant [nust]
establish, once a plaintiff has proved the publication of a
defamatory statenment affecting the plaintiff, that the
publication was | awful because the contents of the statenment were

true and in the public benefit.” Khumalo & Others v. Hol om sa,

2002 (1) SA 401 (CC) at 29 (S. Afr.). In other words, “[t]he
burden of proving truth thus falls on the defendant.” [d. at 29-

30. This is inconpatible with the controlling law in



Pennsyl vania that a plaintiff nust prove falsity with respect to

matters of public concern. See Am Future Sys., 923 A 2d at 396

n.8 (Pa. 2007) (citing Phila. Newspapers v. Hepps, 475 U S. 767,

775 (1986)); Ertel v. Patriot-News Co., 674 A 2d 1038, 1041 (Pa.

1996) (“[I]t is the burden of a public figure plaintiff . . . to
show that the statenents at issue are false.”) (internal citation
omtted).

The Court concludes that this difference represents a
true conflict. As previously stated, a true conflict exists
“when the governnental interests of both jurisdictions would be

inpaired if their law were not applied.” Lacey v. Cessna

Aircraft Co., 932 F.2d 170, 187 n.15 (3d Cr. 1991) (enphasis in

original). In assigning the burden of proof of falsity to a

def endant, the Constitutional Court of South Africa® bal anced
the interests involved in defamati on between protection of an

i ndividual’s reputation, which the Court expressed as equival ent
with the value of human dignity, with the right to free
expression. Khunmal o, 2002 (1) SA 401 (CC) at 25. The court
expl ai ned:

The law of defamation seeks to protect the legitimte

14 Al 't hough technically this burden-shifting requirenent
emanates froma federal constitutional principle, for purposes of
this conflict of |aws analysis, this requirenment has been
i ncorporated into Pennsylvani a defamati on | aw.

15 The Constitutional Court is the highest court in South
Africa with respect to matters of constitutional |aw.
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interest individuals have in their reputation. To this

end, therefore, it is one of the aspects of our | aw which

supports the protection of the value of human dignity.

When considering the constitutionality of the |aw of

defamation, therefore, we need to ask whether an

appropriate balance is struck between the protection of

freedom of expression on the one hand, and the val ue of

human dignity on the other.
Id. Likewi se, the requirenent that the plaintiff prove falsity
under Pennsylvania | aw represents a bal ancing of the interests of
the right to protect a reputational interest with the need to
foster public debate on certain issues while comng to a very
different conclusion. See Hepps, 475 U S. at 777-78. Therefore,
as application of either law would inpair the carefully crafted
bal anci ng of interests between the respective forums, it is clear
that an actual conflict exists.

Proceeding to the next step in the conflict analysis,
the Court finds that Pennsylvania exhibits a nore significant
interest in having its |law on defamation apply to the instant
di spute. As expl ai ned above, Pennsyl vani a obviously has a
substantial interest in this l[itigation as Plaintiff was
domciled in Pennsylvania at the tinme the all egedly defamatory
comuni cations were published and had a reputational interest to
protect in that forum South Africa, in contrast, does not have
a material interest in having its law apply to Plaintiff’s
defamation clainms. It is true that the allegedly defamatory

statenents nmade at the October Meeting were published only in

South Africa and that the events giving rise to the allegedly
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defamatory statenents occurred in South Africa. Under
Pennsyl vani a’s choi ce of |aw anal ysis, however, these contacts
must be examned in |ight of the underlying purpose of defamation
law, which is to conpensate an individual for injury to her
reputation. Viewed in this context, it is clear that Plaintiff
mai nt ai ned a much stronger reputational interest in Pennsylvania
than South Africa, and therefore, Pennsylvania has a stronger
interest in having its law apply on this issue.'®
ii. False Light

As expl ai ned above, Rule 44.1 of the Federal Rules of
Civil Procedure directs that the litigants bear the burdens of
establishing foreign | aw and denonstrating that it differs from
United States law. See Fed. R Cv. P. 44.1; Bel-Ray, 181 F. 3d
at 440. \Were the parties fail to carry these burdens, the Court
is enpowered to presune that the foreign lawis the sane as that
of the United States, and need not engage in a choice of |aw

anal ysis. See Ferrostaal, Inc. v. MV Sea Phoenix, 447 F.3d 212,

218 (3d Gr. 2006) (refusing to engage in conflict of |aws

16 Def endants al so enphasi ze that a conflict exists
bet ween South Africa |aw and Pennsylvania | aw in that South
Africa has not adopted the “actual malice” requirenent in the
context of defamation involving public figures, which is nmandated
under Pennsylvania | aw by the Suprene Court’s decisions in New
York Times v. Sullivan, 376 U S. 254, 279 (1964), and Gertz v.
Robert Wlch, Inc., 418 U S. 323, 347 (1974). For the reasons
previ ously di scussed, the Court concludes that this represents a
true conflict and that Pennsylvania has a stronger state interest
in having its | aw apply based upon Plaintiff’s domcile in
Pennsyl vani a.
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anal ysis where the parties did not satisfy the necessary
predi cate of establishing Tunisian |aw pursuant to Fed. R G v.
P. 44.1). As neither party provided any authority as to the tort
of false light invasion of privacy under South African |aw, the
Court concludes that Rule 44.1 has not been satisfied. Therefore
a choice of |aw analysis is unnecessary and Pennsylvania |aw w ||
apply.
iti. Intentional Infliction of Enotional Distress

As wth the tort of false light, the parties have
failed to satisfy their burden of conclusively establishing South
African | aw under Rule 44.1 with respect to the cause of action
for intentional infliction of enotional distress. Therefore, the
Court declines to address the choice of | aw question and
Pennsylvania law w |l control. See id.

3. Pennsyl vania Law is Consistent with Due Process

After resolving the choice of |aw issue and sel ecting
the appropriate forums law to be applied, the Court is required
to ensure that application of this | aw passes constitutional
muster. “[Flor a State’'s substantive law to be selected in a
constitutionally perm ssible manner, that State nust have a
significant contact or significant aggregation of contacts,
creating state interests, such that choice of its law is neither

arbitrary nor fundanentally unfair.” Allstate Ins. Co. v. Haque,

449 U. S. 302, 312-13 (1981); see Budget Rent-A-Car Sys, Inc. v.




Chappell, 407 F.3d 166, 175 (3d G r. 2005); Powers v. Lycom ng

Engi nes, 328 F. App’ x 121, 125 (3d G r. 2009) (non-precedenti al
opi nion) (noting that once the choice of lawis nmade, a court is
requi red to consi der whether applying that | aw vi ol ates due
process).

Def endants contend that application of Pennsylvania | aw
is constitutionally inperm ssible under Hague because the only
connection to Pennsylvania is Plaintiff’s “nom nal residence”
there.! This argunent is unavailing. As explained above,
Plaintiff was domciled in Pennsylvania for the rel evant period
of time for purposes of this lawsuit, and Plaintiff’'s domcil is

not an insignificant contact for purposes of applying

Pennsylvania law. In contrast, Plaintiff being domciled in

1 An individual's “residence” is distinguishable fromhis
“domicil.” The Third Crcuit has recognized that “the term
‘resident’ has no precise neaning.” Bodin v. Brathwaite, 459

F.2d 543, 544 (3d Gr. 1972) (citing WIllenbrock v. Rogers, 255
F.2d 236, 237 (3d Cr. 1958); see also United States v. Stabler,
169 F.2d 995, 998 (3d Cir. 1948). As explained in the
Rest at enent :

Domcil differs fromsuch other places both in the nature
of the connection and in the |legal purposes for which
such connection is inportant. Thus a person may be a
“resident” or an “inhabitant” or a “citizen” of a place
wi t hout being domciled therein, al t hough  such
“residence,” “inhabitancy” or “citizenship,” my be
significant for sonme | egal purposes. Many | egal questions
depend upon domcil irrespective of resi dence,
i nhabi tancy or citizenship.

Restatenent 2d. 8 9, cnt. a.



Pennsyl vani a creates a significant state interest for
Pennsylvania in providing redress for injury to Plaintiff’s
reputational interest.

Furthernore, as Defendants were plainly aware that
Plaintiff was domciled in Pennsylvania, and would remain so
t hroughout the course of her enploynent with OMAG (as
denonstrated by the provisions of her enploynent contract cited
above), Defendants cannot establish that application of
Pennsyl vania |aw is sonehow “arbitrary or fundanentally unfair”
under Hague. Therefore, the Court concludes that application of
Pennsyl vani a | aw conports with the constitutional requirenments of
due process.

C. Def amati on Anal ysi s

The Third Crcuit has enphasized the interplay between
state and federal law in a defamati on case, noting that
“[a] | though a defamation suit has profound First Amendnent
inplications, it is fundanentally a state cause of action.”

Tucker v. Fischbein, 237 F.3d 275, 281 (3d Cr. 2001) (quoting

McDowel | v. Pai ewonsky, 769 F.2d 942, 945 (3d Cir. 1985)). Under

Third Grcuit jurisprudence, the Court nmust apply a two-step
approach when presiding over a defamation action. The Court nust
determne: “‘ (1) whether the defendants have harned the
plaintiff's reputation within the neaning of state |law, and (2)

if so, whether the First Amendnent nevert hel ess precl udes



recovery.’” Marcone, 754 F.2d at 1077 (quoting Steaks Unlimted,

Inc. v. Deaner, 623 F.2d 264, 270 (3d Gr. 1980)).

Under this framework, it is only necessary to consider
the extent to which the First Amendnent shields Defendants from
l[tability if the Court concludes that Plaintiff has adduced
sufficient evidence to show that triable issues exist with
respect to whether the allegedly defamatory statenents are
capabl e of supporting a defamation clai munder Pennsylvania | aw.

See Tucker, 237 F.3d at 281; Nanavati v. Burdette Tomin Menil

Hosp., 857 F.2d 96, 106 n.11 (3d Cr. 1988) (“[We first nust
consi der whether New Jersey would all ow a defamati on acti on under
the circunstances of this case. |If we believe that New Jersey
woul d recogni ze a defamati on action, then we nmay exam ne whet her
constitutional protections neverthel ess woul d defeat that
action.”).

1. Pennsyl vani a Def amati on Law

“Defamation, of which libel, slander, and invasion of
privacy are nethods, is the tort of detracting froma person’s
reputation, or injuring a person’s character, fame, or
reputation, by false and malicious statenents.” Joseph v.

Scranton Tines L.P., 959 A 2d 322, 334 (Pa. Super. C. 2008)

(citing Zartman v. Lehigh County Humane Soc’'y, 482 A 2d 266, 268




(Pa. Super. Ct. 1984)).18

The el enents of Pennsyl vani a defamation | aw are defi ned
by statute. In order to successfully establish a claimfor
defamation a plaintiff has the burden of proving:

(1) The defamatory character of the communication.®®

(2) Its publication by the defendant.

(3) Its application to the plaintiff.

(4) The understanding by the recipient of its defamatory meani ng.

(5) The understanding by the recipient of it as intended to be
applied to the plaintiff.

(6) Special harmresulting to the plaintiff fromits publication

(7) Abuse of a conditionally privil eged occasion.

42 Pa. C.S. 8§ 8343(a). Once a plaintiff establishes these

el enents, the defendant has the burden of proving the follow ng,

when relevant to the claim

(1) The truth of the defamatory comrunication

(2) The privileged character of the occasion on which it was

publ i shed.

(3) The character of the subject matter of defamatory coment as
of public concern.

Id. 8§ 8343(hb).

A statenment is deened to be defamatory “if it tends to

bl acken a person’s reputation or expose himto public hatred,

18 Li bel has been defined under Pennsylvania | aw as “any
mal i ci ous publication that is witten, printed, or painted, or
procured to be witten, printed, or painted, and which tends to
expose a person to contenpt, ridicule, hatred, or degradation of
character.” 1d. (citing Schnabel v. Meredith, 107 A 2d 860, 862
(Pa. 1954)).

19 The Pennsyl vania statute and the Restatenent (Second)
of Torts (1977) refer to defamatory words and expressions as
“conmuni cations.” Pennsyl vani a cases appear to use the terns
“conmuni cation” and “statenent” interchangeably w thout nmaking a
di stinction between the two.
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contenpt, or ridicule, or injure himin his business or

profession.” Joseph, 959 A 2d at 334 (citing MacElree v. Phila.

Newspapers, Inc., 674 A 2d 1050, 1054 (Pa. 1996)). “When

communi cations tend to | ower a person in the estimation of the
community, deter third persons fromassociating with him or
adversely affect his fitness for the proper conduct of his |awful
busi ness or profession, they are deened defamatory.” |1d.

(quoting G een v. M zner, 692 A 2d 169, 172 (Pa. Super. C

1997)). “It is not enough that the victimof the [statenents]
be enbarrassed or annoyed, he nmust have suffered the kind of
har m whi ch has grievously fractured his standing in the community

of respectable society.” Tucker v. Phila. Daily News, 848 A 2d

113, 124 (Pa. 2004) (quoting Scott-Taylor, Inc. v. Stokes, 229

A .2d 733, 734 (Pa. 1967)). Inportantly, only statenents of fact,
rat her than nere expressions of opinion, are actionable under

Pennsyl vania law. More v. Cobb-Nettleton, 889 A 2d 1262, 1267

(Pa. Super. C. 2005) (citing Elia v. Erie Ins. Exch., 634 A 2d

657, 660 (Pa. Super. C. 1993)). 1In order for an “opinion” to be
deened capabl e of defamatory meani ng under Pennsylvania law, it
must “reasonably be understood to inply the existence of
undi scl osed defamatory facts justifying the opinion.” Remck v.
Manfredy, 238 F.3d 248, 361 (3d Cr. 2001) (internal citation
omtted).

The statenents alleged to be defamatory must be vi ewed



in context. Baker v. Lafayette Coll., 532 A 2d 399, 402 (Pa.

1987). The Pennsyl vani a Suprene Court has expl ai ned that:

[ Words whi ch standi ng al one may reasonabl y be under st ood
as defamatory nmay be so explained or qualified by their
context as to nmake such an interpretation unreasonabl e.

Thus, we nust consider the full context of the article to
determ ne the effect the article is fairly calculated to
produce, the inpression it would naturally engender, in
the mnds of the average persons anong whom it 1is
i ntended to circul ate.

Thomas Merton Cr. v. Rockwell Int’'l Corp., 442 A 2d 213, 216

(Pa. 1981).

Pennsyl vani a courts recogni ze that a claimfor
def amati on may exi st where the words utilized thensel ves are not
defamatory in nature, however, the context in which these
statenents are issued creates a defamatory inplication, i.e.,

def amati on by innuendo. Accord Thomas Merton, 442 A 2d at 217;

Bogash v. Elkins, 176 A 2d 677, 679 (Pa. 1962); Sarkees v.

Warner-W Corp., 37 A 2d 544, 546 (Pa. 1944) (all discussing

def amati on by innuendo). The Pennsyl vani a Suprenme Court has
expounded upon the concept of defamation by innuendo as foll ows:

The purpose of an innuendo, as is well understood, is to
define the defamatory neaning which the plaintiff
attaches to the words; to show howt hey cone to have t hat
meani ng and how they relate to the plaintiff[.] But it
cannot be used to i ntroduce newnmatter, or to enlarge the
natural neaning of the words, and thereby give to the
| anguage a construction which it will not bear[.] It is
the duty of the court in all cases to determ ne whether
the | anguage used in the objectionable article could
fairly and reasonably be construed to have the neaning
imputed in the innuendo. If the words are not susceptible
of the neaning ascribed to themby the plaintiff and do
not sustain the i nnuendo, the case should not be sent to
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a jury . . . [Consequently ] [i]f the publication

conpl ai ned of is not in fact |ibelous, it cannot be made

so by an innuendo which puts an unfair and forced

construction on the interpretation of the publication.
Sarkees, 37 A 2d at 546 (internal quotation marks and citations
omtted). |In order to succeed on such a claim the “innuendo
must be warranted, justified and supported by the publication.”

Livingston v. Miurray, 612 A 2d 443, 449 (Pa. Super. C. 1992)

(quoting Thomas Merton, 442 A 2d at 217).

Simlarly, the Superior Court of Pennsylvania has
recogni zed that “the literal accuracy of separate statenents wl|
not render a communication ‘true’ where . . . the inplication of

the communi cation as a whole was false.” Dunlap v. Phila.

Newspapers, Inc., 448 A 2d 6, 15 (Pa. Super. C. 1982). Although

t he Pennsyl vani a Suprene Court has never addressed this theory of
def amati on- by-i nplication, courts applying Pennsylvania | aw have
found that even where the conpl ai ned-of statenents are literally
true, if, when viewed in toto, the accurate statenents create a
false inplication, the speaker may be liable for creating a

defamatory inplication. See Allied Med. Assocs. v. State Farm

Mut. Auto. Ins. Co., No. 08-02434, 2008 W. 4771850, at *4 n.3

(E.D. Pa. Cct. 30, 2008) (finding that defamation by inplication
is a cognizable | egal theory under Pennsylvania |aw); Franklin

Prescriptions, 267 F. Supp. 2d at 434-35 (applying Pennsylvania

| aw and concluding that an article was actionable where certain

information was omtted which resulted in a defamatory
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inplication that the plaintiff was involved in the unlawful sale

of prescription drugs); Fanelle v. Lojack Corp., No. 99-4292,

2000 W. 1801270, at *2-3 (E.D. Pa. Dec. 7, 2000) (concluding that
a claimfor defamation-by-inplication is viable under
Pennsyl vania |l aw and finding that a pronoti onal package issued by
a vehicle theft detection conpany that included an undi sputedly
true article docunenting plaintiff’'s arrest for vehicle theft
charges was capabl e of defamatory neani ng because taken as a
whole it created the inplication that the plaintiff was a thief).

2. Anal ysi s under Pennsyl vani a Law

Based on the legal framework set forth above, the Court
will rigorously exam ne the statenents made during the Cctober
Meeting and the Novenber Press Conference to determ ne whether
the allegedly defamatory comruni cati ons are acti onabl e under
Pennsyl vania | aw. Defendants do not contest that the publication
element is present with respect to each of the statenents in this
case. Thus, a determ nation of Defendants’ notion for summary
judgnent on Plaintiff’s defamation claimcan be distilled to the
foll ow ng questions: (1) whether the statenents are capabl e of
def amat ory neani ng under Pennsylvania |aw, and (2) whether the

statenents are “of or concerning” Plaintiff.?

20 The Court nust al so address whether Plaintiff has
denonstrated the required damages in order to wthstand
Def endants’ notion for sumary judgnent. See 42 Pa. C. S. 8§
8343(a)(6). As explained in further detail below as the
all egedly defamatory statenents all concern Plaintiff’s
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i Capabl e of Defamatory Meani ng
Whet her the statenents at issue are capabl e of
defamatory nmeaning is a question of |aw to be deci ded by the

Court. Blackwell v. Eskin, 916 A 2d 1123, 1125 (Pa. Super. O

2007) (citing Tucker, 848 A.2d at 124). |In making this |egal
determ nation, the Court nust view the statenent in the factua
context in which it was made. See Baker, 532 A 2d at 402; Agency

Servs., Inc. v. Reiter, 513 F. Supp. 586, 587-88 (E.D. Pa. 1981)

(1 n assessing whether statenents are capable of defamatory
meani ng “a court nust wei gh both the |anguage of the
communi cation, and the context in which the communication is

made”) (citing Pierce v. Capital Cties Conmins, Inc., 576 F.2d

495, 502 (3d Cir. 1978)). The touchstone in determ ni ng whet her
a statement is capable of defamatory neaning is how the statenent
woul d be interpreted by the average person to whomit was

directed. See Marier v. Lance, Inc., No. 07-4284, 2009 W

297713, at *3 (3d Gr. Feb. 9, 2009) (“In analyzing whether or
not a statenment is defamatory, Pennsylvania courts have held that
“[t]he nature of the audience seeing or hearing the remarks is .
acritical factor in determ ning whether the conmunication is
capabl e of a defamatory neaning.”) (internal citation omtted);

Green, 692 A 2d at 172 (stating that an assessnent of whether a

conpetence in her chosen profession, they fall into the category
of defamation per se and require Plaintiff only to prove general,
rat her than special danmages. See infra note 24.
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statenent is defamatory requires the court to “consider the
effect of the entire article and the inpression it would engender
in the mnds of the average reader anong whomit is circulated”);

see also Fischbein, 237 F.3d at 283 (reviewi ng statenents in

order to determne “the inpression that they were likely to

engender in the mnds of the average reader”); St. Surin v. V.I.

Daily News, Inc., 21 F.3d 1309, 1317 (3d Cr. 1994) (“In

def amati on actions, words should be construed as they would be
understood by the average reader.”) (internal citation omtted).
For exanple, a court should consider the nature of the readership
of a publication in determ ning whether a statenent contai ned

therein is capable of defamatory neaning. See, e.qg., Sellers v.

Tine, Inc., 423 F.2d 887, 890-91 (3d Cir. 1970) (applying

Pennsyl vani a | aw and considering the | evel of sophistication when
conpared with the average reader in determ ning whether an

article is capable of defamatory neaning); Sprague v. Am Bar

Ass’n, No. 01-382, 2001 W 1450606, at *2 (E.D. Pa. Nov. 14,
2001) (Yohn, J.) (considering the average reader of the ABA
Journal in determ ning whether the term“fixer” was capabl e of
defamatory neaning). “If the court deens a statenent capabl e of
defamatory neaning, the jury nust determne if recipients of the
communi cation have understood it to be defamatory.” W]I1son, 970
F. Supp. at 415 (internal citations omtted).

ii. O and Concerning Plaintiff



Under Pennsylvania s defamation statute, a plaintiff
nmust denonstrate that the conplai ned-of statenent applies to her,
i.e., whether it is “of and concerning” her. See 42 Pa. C.S. 8
8343(a)(3), (5. In determning whether Plaintiff has satisfied
this burden, the test to be applied is whether the “defamatory
comruni cati on may reasonably be understood as referring to the

plaintiff.” Zerpol Corp. v. DWP Corp., 561 F. Supp. 404, 410

(E.D. Pa. 1983) (citing Farrell v. Triangle Publ’ns, Inc., 159

A 2d 734 (Pa. 1960)). “It is not enough that plaintiff
under st ands the conmunication to be about him” 1d. It is true,
however, that under Pennsylvania |law, “a defamed party need not
be specifically named in a defamatory statenent in order to
recover, if she is pointed to by description or circunstances

tending to identify her.” Winstein v. Bullick, 827 F. Supp.

1193, 1199 (E.D. Pa. 1993) (citing Redco Corp. v. CBS, Inc., 758

F.2d 970, 972 (3d Cir. 1985)); Cosgrove Studio & Canmera Shop,

Inc. v. Pane, 182 A 2d 751, 753 (Pa. 1962)). At the summary

j udgnent stage, in a case where the plaintiff is not identified
by nanme, the court nust find that a recipient could reasonably
conclude that the publication refers to the plaintiff.
Weinstein, 827 F. Supp. at 1199 (citing Farrell, 159 A 2d at

739). %

21 Al t hough Weinstein was decided at the summary judgnent
stage while Farrell was decided at the notion to dism ss stage,
bot h deci si ons address whether the facts all eged were sufficient
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The Court will address these two questions and
bi furcate the allegedly defamatory statenents into two categories
for purposes of summary judgnent (1) actionable statenents, and
(2) non-actionable statenents.

iii. Specific Statenents at |ssue

Plaintiff has identified certain statenents by Wnfrey
fromthe Cctober Meeting and the Novenber Press Conference which
she clainms are capable of defamatory neaning.? |In Corabi v.

Curtis Publishing Co., 273 A . 2d 899 (Pa. 1971), abrogated on

ot her grounds as recogni zed by Dunl ap, 448 A 2d at 13, a |eading

Pennsyl vani a case on defamation, the Pennsylvania Supreme Court
articulated the procedure for determ ning whether allegedly
defamatory statenents are to be presented to the jury. It is the
function of the Court to determ ne whether the statenents relied
upon by Plaintiff are capable of defamatory nmeaning. To put it
anot her way, under Pennsylvania |law, the Court acts as a

gat ekeeper to determ ne whether the statenents are incapable of

def amat ory neani ng in deci di ng whether any basis exists to

to identify the plaintiff in order to support a defamation claim

22 Plaintiff initially filed suit in state court, and
under Pennsyl vani a procedural |aw, the conplaint on its face mnust
“specifically identify what allegedly defamatory statenents were
made by whomand to whom” Smith v. Sch. Dist. of Phila., 112 F
Supp. 2d 417, 430 (E.D. Pa. 2000) (noting that under Pennsylvani a
procedural law a conplaint, on its face, nust specifically
identify the allegedly defamatory statenents) (citing Ersek v.
Twp. of Springfield, 822 F. Supp. 218, 223 (E.D.Pa. 1993), aff’'d
102 F.3d 79 (3d Gr. 1996)).
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proceed to trial. See Tucker, 848 A 2d at 123-24 (citing Thonas

Merton, 442 A 2d at 215-16). |In accordance with Corabi, the
Court wll exam ne the passages relied on by Plaintiff
individually but wll consider their nmeaning in light of the
surroundi ng context in which each statenent was made.?* |d. at
905-06. The statenments nmade during the October Meeting and the
Novenber Press Conference are addressed in turn.

a. Cct ober Meeting

(1) Actionable Statenents

(1) And | said to the girls that any person that has caused
harmto any of themw Il no | onger be allowed to work at this
school. And thus far, we have renoved all of the dorm parents.
|’ ve spoken to [Plaintiff] and | said to [Plaintiff] that | don’t
know what she knows because the investigation is continuing. |
don’t know what she knows, or knew, or didn’t know, but that |
have | ost confidence in her ability to run this school. And
t herefore, she will not be returning to this school.

When viewed in context, these statenents are capabl e of
def amatory nmeaning. The average |listener could interpret
Wnfrey' s statenent that she has “lost confidence” in Plaintiff’s

abilities, in conjunction with the preceding statenent that "“any

person that has caused harnf to the students would not be

23 Under Pennsylvania | aw, no prescribed guidelines exist
for the Court in sequestering the “statenents” to be exam ned
fromthe “conmuni cation” as a whole. In order to performits
gat ekeepi ng function, the Court places the conpl ai ned- of
statenents in context in accordance with the natural neaning as
woul d be ascribed by the average listener. |In other words, for
pur poses of determ ning whether the statenents are capabl e of
defamatory neaning at the summary judgnent stage, the Court
groups the allegedly defamatory statenents into nunbered passages
that “march to the sanme beat.”
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returning to ONLAG to nean that Plaintiff was not being retained
due to the fact that she played sone role in the “harnf caused to
the students. Further, Wnfrey' s statenent that she is uncertain
what Plaintiff “knows, or knew, or didn’t know' does not negate
the inplication that Plaintiff was aware of the m sconduct by the
Dorm Parents. The inplication that Plaintiff was aware of abuse
by the Dorm Parents and did not react accordingly is capabl e of
defamatory neaning as it ascribes conduct which would render her

unfit for her profession as an educator. See Maier v. Maretti,

671 A.2d 701, 704 (Pa. Super. C. 1995) (“A comunication is also
defamatory if it ascribes to another conduct, character or a
condition that would adversely affect his fitness for the proper
conduct of his proper business, trade or profession.”) (citation

omtted), see, e.q., Dougherty, 547 A 2d at 783 (letter froma

former patient which inpugned the professional conpetence of a
chiropractor based upon the quality of the treatnments provided
was capabl e of defamatory neaning).

Def endants contend that Wnfrey’s statenment that she
“l ost confidence” in Plaintiff’s ability represents a statenent
of opinion, which, if so, is non-actionable. The benchmark for
determ ning whether a statenment of opinion is capable of
defamatory neaning i s whether the opinion “nay reasonably be
understood to inply the existence of undi scl osed defamatory facts

justifying the opinion.” Veno v. Mredith, 515 A 2d 571, 575




(Pa. Super. C. 1986) (quoting Beckman v. Dunn, 419 A 2d 583, 587

(Pa. Super. C. 1980)); see generally MIlkovich v. Lorain Journa

Co., 497 U.S. 1, 18 (1990) (recognizing that “expressions of
‘opinion” may often inply an assertion of objective fact”). The
i nportance of the distinction between an opinion which discloses
its underlying facts and one that inplies the existence of
undi scl osed facts was explained by the Third Grcuit in the Redco
deci si on:

Al t hough there may be no such thing as a fal se opinion,

an opinion which is unfounded reveals its lack of nerit

when t he opini on-hol der di scloses the factual basis for

the idea. If the disclosed facts are true and the

opinion is defamatory, a |istener may choose to accept

or reject it on the basis of an independent eval uation

of the facts. However, if an opinion is stated in a

manner that inplies that it draws upon unstated facts

for its basis, the listener is unable to nmake an

eval uati on of the soundness of the opinion.
758 F.2d at 972. \Wether a statenent qualifies as a true opinion
or an “opinion” which inplies the existence of undi scl osed
derogatory facts is a question of law to be resolved by the

Court. See Geen, 692 A 2d at 174 (citing Mathias v. Carpenter,

587 A.2d 1, 2-3 (Pa. Super. Ct. 1991)); Elia, 634 A 2d at 660

(citing Braig v. Field Conmins, 456 A 2d 1366, 1372-73 (Pa.

Super. Ct. 1983)).

Wnfrey did not disclose the underlying facts which
supported her opinion that she did not have confidence in
Plaintiff’s ability to serve as Headm stress. Wthout the

di scl osure of these underlying facts, this “opinion” inplies that
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Wnfrey' s judgnent is based, at least in part, on Wnfrey’s

knowl edge arising fromthe internal investigation at ONLAG Cf.
Redco, 758 F.2d at 972 (finding opinion disclosing underlying
facts not defamatory because “a |istener nmay choose to accept or
reject [the opinion] on the basis of an independent eval uation of

the facts”); Parano v. O Connor, 641 A 2d 607 (Pa. Super. C

1994) (finding that defamatory comments that appellant was
“adversarial, |ess than hel pful, and uncooperative” incapable of
def amat ory neani ng because they were subjective opinions based on
di scl osed facts); Baker, 532 A 2d at 402 (finding that a letter
witten by dean regarding an art professor’s perfornance was not
defamatory where it was expressed concl usi ons based upon an

i nvestigation of the art departnent and actually disclosed the
facts gleaned fromthe investigation underlying the conpl ai ned- of
statenents).

Furthernmore, the criticismof Plaintiff’s job
performance emanating from Wnfrey, when received by the average
listener, inplies the existence of sonme undi scl osed facts since
it is reasonable to presune that Wnfrey, as Plaintiff’s
superior, would be know edgeable as to the substance of

Plaintiff’s job performance. See Roffman v. Trunp, 754 F. Supp.

411, 419 (E.D. Pa. 1990) (denying summary judgnent and finding
t hat di sparaging conments as to investnent analyst’s job

per formance were capabl e of defamatory meaning since “there can



be little doubt that a person who hears sonmeone criticizing
another’s job performance woul d presune that the person doling
out the disparagi ng cooments possessed know edge of sone facts on

which to base the criticisni); Ransey v. AT&T Corp., No. 97-1301,

1997 W. 560183, at *6 (E.D. Pa. Aug. 27, 1997) (finding that
statenents nmade by human rel ations director were capabl e of

def amat ory nmeani ng since an average recipient could infer that

t he assessnent of the plaintiff’s work performance was based on
undi scl osed information). Therefore, in light of the fact that
Wnfrey' s statenents inply the exi stence of facts indicating sone
| evel of Plaintiff’s know edge and/or involvenent in the abuse
all egations, these statenents do not qualify as non-actionable
opi ni on.

These statenents explicitly identify Plaintiff and
concern Wnfrey’s conclusion that she has “l ost confidence” in
Plaintiff’s conpetence as Headm stress. These statenents
unquestionably are “of and concerning” Plaintiff.

The Court concl udes that summary judgnment shoul d not be
granted with respect to the above-statenents.

(2) 15 girls had cone to [ Sanuel 's] office to say that
there was a problem at the school, that . . . he was their |ast
resort. They said that they had tried to tell [Plaintiff], the
head of school, and that she had not taken them seriously, that
on one occasion | learned that a group of girls had witten
[Plaintiff] a letter to conplain about one dorm parent,
speci fically one dorm parent. And instead of renoving that dorm
parent, or chastising that dorm parent, or suspending that dorm

parent, apparently [Plaintiff] spoke to the dorm parent, told the
dorm parent about the letter the girls had witten to her and
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t hen that dorm parent went back and raided the dorm and forced
all the girls to say who had witten the letter.

Wth respect to the issue of whether these statenents
are capabl e of defamatory neaning, Plaintiff contends that the
statenent that she did not take the conplaints of the students
“seriously” anmounts to an allegation that she ignored the
conpl aints of abuse. Defendants respond that Wnfrey’s
characterization that Plaintiff did not take the students’
conplaints “seriously” constitutes a non-actionabl e expression of
opi ni on.

When viewed in context, the inplication that Plaintiff
did not take conplaints of m streatnment by the Dorm Parents
“seriously” is capable of defamatory neani ng because it connotes
that Plaintiff failed in her role as an educational adm nistrator
to respond effectively to the students’ allegations of abuse.

See Maier, 671 A 2d at 704. This inplication is supported by the
fact that 15 students whom Plaintiff did not take “seriously”
sparked the controversy at OALAG by alerting Sanuel to instances
of abuse.

The Court rejects Defendants’ argument that this
statenent anmounts only to a non-actionable opinion. Wnfrey
failed to disclose any of the underlying facts denonstrating that
Plaintiff did not take the conplaints “seriously,” and in |ight
of the ongoing internal investigation, this statenent hints at

t he exi stence of undisclosed facts that Plaintiff did not respond
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appropriately to the students’ conplaints. Therefore, the Court
concludes that this statenent is a non-opinion that is capable of
def amat ory neani ng.

As to the question of whether these statenents are *of
and concerning” Plaintiff, the statenents clearly reflect that
the conplaints were presented to Plaintiff herself and the
substance of the statenents concern Plaintiff’s reaction to these
conplaints. Thus, this question is answered in the affirmative.

Therefore, summary judgnent is inappropriate with
respect to these statenents.

(3) What happened here with the | eadership is that the
parents were shut out, the children were shut out, the teachers
were shut out, and only - the only authority canme fromthe dorm
parents. The dorm parents were allowed to rul e and gi ven power
over the girls. | cant’ | can't | can’t even explain how t hat
coul d happen. | don’t know how it happened. | spoke to
[Plaintiff] the other day and | told her that | didn’'t think that
it wuld be wise for her to continue at the school. | said, but
just please tell ne this one thing. Howis it that these dorm
parents were given such power and authority over the girls? Wth
no checks and bal ances? Nobody to check on them And she said
you don’t understand. There were checks and bal ances. And |
don’t see where they were.

A fair reading of these statenents is that Plaintiff
bore responsibility for allowing the Dorm Parents to “rule” and
exerci se uncurbed authority over the OANLAG students. Wnfrey’'s
statenents could be interpreted by the average listener to inply
that Plaintiff failed in her obligation to “check” the authority
of the Dorm Parents and guard agai nst m streatnent of the

students. A charge that Plaintiff failed to prevent the Dorm
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Parents from exercising unabridged “power” over the students, in
light of the backdrop of the abusive treatnent by the Dorm
Parents, inmpugns Plaintiff’s prowess as a responsi bl e educati onal

prof essional. See MacElree, 674 A 2d at 1054 (finding that a

statenent that a district attorney was “el ecti oneering and was
the David Duke of Chester County,” could | ead a reasonabl e person
to conclude that this was an accusation of abuse of the power as
district attorney, an accusation that amounted to a charge of

m sconduct in office and thus capable of defamatory neaning as a
matter of |aw).

Def endants’ position is that Wnfrey' s statenents that
the teachers and parents were “shut out,” that the Dorm Parents
were “allowed to rule” and that no “checks and bal ances” existed
constituted nerely non-actionable statenents of disagreenent of
opinion. The Court rejects this position. Wnfrey discloses no
facts in support of any of these conclusions, particularly that
Plaintiff failed to institute “checks” on the authority of the
Dorm Parents. Absent such disclosure, these “opinions” inply the
exi stence of undisclosed derogatory facts, particularly in |ight
of the internal investigation, that Plaintiff failed in her duty
to nonitor agai nst m suse of power by the Dorm Parents.

As to the question of whether these statenents are “of
and concerning” Plaintiff, they clearly reference Plaintiff

directly by nane and relate to Wnfrey confronting her about the



| ack of “checks and bal ances” wth respect to the authority of
the Dorm Parents over the students. Furthernore, Wnfrey
references the “| eadership” at OMAAG as bei ng responsi ble for
all ow ng the Dorm Parents to exercise unchecked authority.
Plaintiff’s position is that the term*“l eadershi p” would be
understood as referring to her based on her position as

Headm stress. The Third G rcuit has recogni zed that an

i ndi vidual may assert a defamation claimas a group according to
the foll owm ng guidelines:

| ndi vi dual group nenbers may sue based upon statenents
about a group when the statenents were directed toward
a conparatively small class or group all of whose
constituent nenbers may be readily identified and the
recipients of the [statenments] are likely to identify
sonme, if not all, of themas intended objects of the
defamation. But no claimarises froma defamatory
remark directed toward a group whose nmenbership is so
nunmerous that no individual nenber can reasonably be
deened its intended object. Simlarly, no claimexists
if, for any other reason, a reader could not reasonably
conclude that the statenents at issue referred to the
particul ar person or persons alleging defanmation.

Alvord-Polk, Inc. v. F. Schumacher & Co., 37 F.3d 996, 1015 (3d

Cir. 1994) (internal quotation marks and citations omtted).
Here, the term“leadership” relates to a readily identifiable
group of individuals at ONLAG of which Plaintiff would be a
menber. Therefore, this “of and concerning” requirenment has been
satisfied for purposes of sunmmary judgnent.

As the Court concludes that both of the above questions

are answered in the affirmative, the Court will deny Defendants’



nmotion for summary judgnment with respect to these statenents.
(4) The teachers felt shut out. The teachers were not

all owed to participate in activities where the dorm parents were
i nvolved in. The teachers weren't allowed - the way the system
was supposed to work i s that the nurses were over the dorm
parents, but the nurses were then not allowed to say anything to
t he dorm parents. So the dorm parents were conpl etel y enpowered
to do what they want, and whenever they wanted to do it, and um
t hought that they were protected by [Plaintiff]. And your girls
will tell you as they told ne that they said there is nothing you
can do to us. There is nothing you can do to us because we’re
protected by [Plaintiff].

Wth respect to the issue of whether these statenents
are capabl e of defamatory neaning, Plaintiff contends that the
i nnuendo created by these statenents is that Plaintiff enpowered
the Dorm Parents to mstreat the students. Wnfrey recites that
the students were told by the Dorm Parents that Plaintiff would
protect the Dorm Parents agai nst any conplaints of abuse. Even
if this statement was literally true it creates an inplication in
that the Dorm Parents believed they were “protected” by

Plaintiff. See Dunlap, 448 A 2d at 15 (recognizing that “the

literal accuracy of separate statenents will not render a

communi cation ‘true’ where . . . the inplication of the

communi cation as a whole was false”). |In other words, a fair
reading of this statenment to the average listener is that
Plaintiff nmust have taken sonme action to “protect” the Dorm
Parents in order for the Dorm Parents to formsuch a belief. An
inplication that Plaintiff took any action to “protect” the Dorm

Parents despite their mstreatnment is capable of defamatory
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meani ng by inpeaching Plaintiff’s reputation as a responsible and
conpet ent educat or.

As to the second question, Defendants contend that
these statenents are not “of and concerning” Plaintiff because
they are limted to the actions taken by the Dorm Parents only.
This argunent is inapposite. As explained above, a reasonable
i nnuendo created by these statenents is that Plaintiff herself
behaved in such a fashion as to create a belief in the Dorm
Parents that they were “protected” by her against conplaints from
students. This innuendo shifts the focus of the statenents away
fromthe Dorm Parents to the actions by Plaintiff in protecting
the Dorm Parents. Viewed in this light, the average |istener
could interpret that these statenents refer to Plaintiff’s role
in “enpowering” the Dorm Parents.

Based on the above, Defendants’ notion for summary
judgenent with respect to these statenents will be deni ed.

(5 M mstake was trusting people, putting themin powver,
and allowing themto rule without me having daily contact to see
what was goi ng on.

First, the Court nust address whether this statenent is
capabl e of defamatory nmeaning. Fairly read, this statenent
conveys that Wnfrey nade a “m stake” by “trusting people” with
power, and the result was the abusive behavior by the Dorm
Parents. In other words, the individuals referred to “in power”

were untrustworthy and acted in a manner that facilitated the
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m streat mrent of OAMAG students. Applying such a charge to
Plaintiff obviously is capable of defamatory neani ng because it
i mpugns her trustworthiness and conpetence in her professional
field.

Def endants argue that Wnfrey cannot be held |liable for
this statenent as it represents only her subjective opinion.
Wnfrey' s statenent, however, does not reveal the underlying
factual bases as to exactly her trust was betrayed, i.e., why it

was a “mstake” to “trust” these “people.” See Rem ck, 238 F. 3d

at 261-62 (noting that only opinions which disclose their
underlying facts can be considered non-defamatory). Fairly read,
Wnfrey' s characterization of her decision to del egate authority
with respect to the students as a “m stake” inplies the existence
of undi scl osed facts unearthed during the internal investigation
whi ch indicated that the people put in “power,” i.e., Plaintiff,
were engaged in wongdoing. Therefore, the Court concl udes that
this does not represent nerely a subjective opinion on the part
of Wnfrey, but instead is capable of defamatory neaning.

Next, it is necessary to address whether this statenent
can be construed as “of and concerning” Plaintiff. Plaintiff
asserts that Wnfrey’'s statenent references people in “power” and
that, in light of Wnfrey's other comments during the Cctober
Meeting, the average |listener would understand this as a

reference to Plaintiff. Plaintiff’s position as Headm stress



obvi ously placed her as a person in “power” with respect to the
adm nistration of OMAG particularly in light of the fact that
the average |listener during the October Meeting was relatively

famliar with the authority structure of OLMWAG s adm ni strati on.

See Sellers, 423 F.2d at 890-91 (applying Pennsyl vani a defamati on

| aw and considering the effect of the conpl ai ned-of statenents on
the “average” reader). The Court concludes that, draw ng al
reasonable inferences in Plaintiff’s favor, an average recipient
coul d reasonably conclude that this statenent refers to
Plaintiff.

Based on the above anal ysis, summary judgnent is not
warranted with respect to this statenent.

(6) And | happened to be um wal ki ng down the street of
l'iving one day and one girl was sitting on the side and she was
crying. And | saw her crying and you know stopped to say why are
you crying? And she had just cone from seeing the psychol ogi st
here and sai d she was having a hard tinme saying things to the
psychol ogi st. And we sat there and we tal ked and [Pl aintiff]
wal ked by and saw us sitting there talking and | could tell she
was not . . . she didn’'t appear to be happy with the fact that |
was sitting there talking to the girl. And the girl was crying
and . . . uh | said oh we’'re fine, we're fine, we’re okay. We
were just having conversation and umthe girls later told ne that
they were told never to cry to nme again . . . never to cry to ne
again. They were told that when | showed up to put on a happy
face. And so um| don’t know if | had been here whet her anybody
woul d have felt that they could actually have told nme. W now
know.

First, the Court concludes that the statements that the
ONLAG students were “told never to cry to nme again” and “to put
on a happy face” with respect to Wnfrey, when viewed in context,
are capabl e of defamatory neaning. The precedi ng sentences
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rel ate an anecdote in which Wnfrey observed Plaintiff’s

di spl easure that a student was tal king (and presunmably
conplaining) directly to Wnfrey. The sentence follow ng these
statenents addresses whether any of the OALAG students “woul d
have felt that they could actually have told [Wnfrey],” about
their mstreatment. Read together, these statenments create a
reasonabl e inference that Plaintiff was responsible for
suppressing the OALAG students ability to conmunicate with

W nfrey about the abusive treatnent. When viewed in terns of the
i nnuendo created by these statenents, the inplication to the
average listener could be that Plaintiff was conplicit in
allowing the mstreatnent to continue. Based on Plaintiff’s
status as an educator, such a charge is capable of defamatory
meaning in that it adversely affects her fitness concerning the

proper conduct of her profession. See Joseph, 959 A 2d at 334.

Second, Defendants do not contest that these statenents
clearly qualify as “of and concerning” Plaintiff. The anecdote
rel ayed by Wnfrey expresses that Plaintiff was disconforted by
Wnfrey' s direct contact with a student imedi ately prior to
Wnfrey' s statenents that the girls “were told” to “never cry” to
Wnfrey and “put on a happy face.” This supports the conclusion
that an average |listener could reasonably conclude that these
statenents apply to Plaintiff.

Therefore, the Court will deny Defendants’ notion for



summary judgnent with respect to these statenents.

(7) I don’t know how long it woul d have taken for sonmebody
to have shared this with nme because the girls were told by
[Plaintiff] that | knew everything that was going on, and told by
[Plaintiff] that | spoke to her everyday and that | approved of
t he way she was doi ng everythi ng.

The Court concludes that this statenent was capabl e of
def amat ory meani ng because it creates an innuendo that Plaintiff
was untruthful in her communications with Wnfrey. 1In
determ ni ng whether an allegedly defamatory statenent is capable
of defamatory neaning, the Court mnust | ook at what a recipient

either “correctly, or mstakenly but reasonably, understands” the

communi cation to nmean. See O enente v. Espinosa, 749 F. Supp.

672, 676-77 (E.D. Pa. 1990) (quoting Restatenent (Second) of
Torts 8§ 563 (1977)). Fairly read, Wnfrey' s statenents indicate
that Plaintiff was telling the OALAG students that she was
relaying certain information to Wnfrey when, according to
Wnfrey, this was not the case. By inplication, this statenent
characterizes Plaintiff as an untruthful person, both in dealing
wi th her superior (Wnfrey) and the children under her
supervision (the ONAG students). Therefore, the Court finds
that it is capable of defamatory nmeaning as it exposes Plaintiff
to disrepute with respect to her professional reputation.
Furthernore, the Court has no trouble concl uding that
this statenent is “of and concerning” Plaintiff in that she is

named explicitly and the substance of the statenent concerns
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Plaintiff’s behavior. Defendants do not contest that this
element is present with respect to this statenent.

(8 [I'"mgoing to find a new head of the acadeny for the
school. |’mgoing to involve the parents, and involve the girls
t hensel ves in creating the discipline process because as |’ ve
said to them dorm parents are gone, [Plaintiff] is gone.

The Court concludes that this statenent is capabl e of
def amat ory neani ng on the basis of defamation by innuendo. It is
true that the thrust of this statenment nerely describes Wnfrey’'s
t houghts on her approach to finding a new head of acadeny for
ONLAG and instituting a new disciplinary process. Although it is
undi sputed that Plaintiff was no | onger enployed by OMLAG at the
time this statement was made, the critical point in determning
whet her this statenent constitutes defanmation by innuendo is that
Plaintiff’s renmoval is grouped together with the renoval of the
Dorm Parents. A fair reading of Wnfrey’'s statenment is that the
di sci plinary process which previously existed was defective, and
that both the Dorm Parents and Plaintiff were renoved as a result
of this deficiency. Based on the backdrop in which the Cctober
Meeting was held, i.e., discussing allegations of physical and
sexual abuse, the innuendo created by this statenent is that
Plaintiff and the Dorm Parents were both cul pable in the
breakdown of OAMLAG Again, the inport of this statenent is that
Plaintiff played sonme role in the mstreatnent of the students,
which clearly would tend to “blacken” Plaintiff’s reputation or

injure her in her profession. See Joseph, 959 A 2d at 334.

- 64 -



Therefore, this statenent is capable of defamatory neani ng.

Furthernore, the Court finds that this statenent is “of
and concerning” Plaintiff as she is naned directly and the
substance of this statenent concerns Wnfrey’'s strategy for
finding a new Head of Acadeny.

Therefore, the Court finds that sunmary judgnment is not
warranted with respect to this statenent.

(9) As | nove forward, | want to create an environnent
where girls feel enpowered to take their voices back because
unknown to ne they were silenced in ways that | could not imagine

silenced in ways | coul dn’t inmagine.

First, as to defamatory neaning, Plaintiff contends
that Wnfrey’'s characterization of the OMAG students being
“silenced” is akin to charging Plaintiff with repressing the
students’ allegations of physical and sexual abuse. Defendants
respond that the use of the term*“silenced” is not capable of

defamatory neaning since it constitutes only rhetorical

hyperbol e. See Remi ck, 238 F.3d at 262-63 (finding that the term

“extort” was not defamatory in nature and only non-actionable

hyperbol e in describing contract negotiations); see also Redco,

758 F.2d at 972 (upholding district court’s classification of
“catchy phrases or hyperbol e” as non-actionabl e under
Pennsyl vani a | aw) .

The context in which this statenent was nade, i.e., a
nmeeting discussing allegations of physical and sexual abuse

concerning the ONLAG students and the circunstances in which this
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abusi ve conduct came to light, inforns the Court’s analysis as to
its defamatory neaning. In light of this context, a reasonable
interpretation of the statenent is that the term*“silenced”
refers to the suppression of the OALAG students’ conpl aints of
abusive treatnment. A statenent inplying Plaintiff’s invol venent
in “silencing” or suppressing conplaints of abuse would injure
her reputation as an educator. Cases finding that hyperbolic

| anguage is not actionable do so on the ground that the words
used reflect an unrealistic exaggeration rather than an actual
description of an underlying wongful act. 1In contrast, the

al | egations concerning the “silencing” of the students here are
not hyperbolic in that they convey a specific neaning describing
the all eged wongful act of ignoring the students’ conplaints.
Cf. Remick, 238 F.3d at 262-63 (the term“extort” was non-
actionabl e rhetorical speech when describing negotiations between

attorneys as it would not be understood to inply that the crine

of extortion had actually occurred); Geenbelt Coop. Publ’g Ass’'n

v. Bresler, 398 U S. 6, 14 (1970) (finding the term “bl ackmail”
not defamatory because no reader could have thought that
plaintiff was being charged “wth the conm ssion of a crimnal
of fense”). Therefore, this statenent is capable of defamatory
meani ng.

Second, the Court addresses whether this statenent

could be construed as “of and concerning” Plaintiff, which



requires a determ nation of whether the “defamatory comuni cation
may reasonably be understood as referring to the plaintiff.”

Zerpol Corp., 561 F.Supp. at 410 (citation omtted). On its

face, Wnfrey' s statenent does not indicate which individual, or
i ndi vidual s, were responsible for “silencing” the students.
However, there are several statenents made by Wnfrey throughout
t he October Meeting which insinuate that Plaintiff censored
and/or ignored conplaints fromthe students regarding their

m streatnment by the Dorm Parents. 1In light of this context, the
Court finds that an average |listener could reasonably concl ude
that this statenent refers to Plaintiff.

Therefore, summary judgnent is not warranted with
respect to this statenent.

(10) And because of the way the girls were managed, in
particul arly by the dorm parents, all of this was allowed to
happen.

First, the Court concludes that this statenent is
capabl e of defamatory neaning. The reference to “all of this,”
when viewed in context, pertains to the abusive treatnent of
ONLAG students. Thus, the statenent indicates that the people
who were responsible for the “way the girls were managed” were
responsi ble for the abusive treatnment of the students. This
statenent is capable of defamatory neaning in that it would be
interpreted as injurious to Plaintiff’s reputation as a conpetent

educati onal professional.



Second, the Court addresses whether this statenent
refers to Plaintiff. See 42 Pa. C.S. 8§ 8343(a)(3). The
conpl ai ned- of statenent expresses that OANAG students were
m smanaged, and specifically references the Dorm Parents role in
this m smanagenment without explicitly namng Plaintiff.

Here, the Court concludes, however, that an average
|istener could reasonably conclude that this statenment applies to
Plaintiff on two grounds. One, throughout the entire October
Meeting Wnfrey references Plaintiff as bearing responsibility
for managi ng the students. Two, the precise terns of the
statenent do not limt its application to the Dorm Parents al one.
Wnfrey' s statenent criticizes the managenent of the students

“particularly by the dormparents,” which dictates that the

i ntended scope of the statenent includes individuals other than
the Dorm Parents. In light of these facts, the Court finds that a
reci pient could reasonably conclude that this statenent is “of
and concerning” Plaintiff.

Based on the above, sunmary judgnent is not appropriate
in favor of Defendants with respect to these statenents.

(11) You know all the girls wote ne a letter . . . |
bought all the girls stationary just so the girls could wite ne
letters, and then found out that — just found out this week -
anything they wote ne was supervi sed and checked . . . Checked
ahead of tinme. So when [Plaintiff] left for the week, Sam said
to the girls you can wite Mama Qorah anything you want. W'l
seal the letter. No one will see it but you.

Wth respect to whether these statenents are capabl e of
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defamatory neaning, Plaintiff argues that she is portrayed as a
person who withheld informati on concerning the abuse of the OMAAG
students. A natural inplication of this statenent is that
Plaintiff supervised or nonitored the content of the letters sent
to Wnfrey from OMLAG students, and may have censored information
concerning all egations of abuse. This statenment, when vi ewed
agai nst the backdrop of the Cctober Meeting, is capable of
exposing Plaintiff to disrepute in her profession on the ground
that censoring the content of the students’ letters with respect
to abusive treatnent is clearly inconsistent with the duties of a
school adm nistrator. Therefore, the Court concludes this
statenent is capable of defamatory neani ng.

Further, Defendants do not dispute that these
statenents are “of and concerning” Plaintiff as she is clearly
referenced by nane and the substance of the statenents relates to
Plaintiff’s departure from OALAG and the corresponding ability of
the students to wite uncensored letters to Wnfrey.

(12) | was told, | nmean [Plaintiff] was responsi ble for um
electing two parents because [Plaintiff] is the one who had the
nost contact with the parents to that board. And she told ne the
nane of two parents who are supposed to be apart [sic] of that
board. | later found out that they aren’t on that board, but |
certainly had been told that they were um uh two parents
particularly . . . was told was on the board.

First, as with the previous statenent, Wnfrey’s

characterization of her communications with Plaintiff portrays

her as an untruthful individual and is clearly capabl e of
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def amatory nmeaning. Specifically, Wnfrey indicates that she had
been told, presumably by Plaintiff, that certain parents were
involved with a governance board. The neaning of this statenent
to the average listener is that Plaintiff was untruthful, or at

| east careless, in reporting this information to Wnfrey. In
either event, this characterization is capable of defamatory
meaning in that it inpugns Plaintiff’'s fitness for her profession

as a conpetent educational admnistrator. See Rockwell v.

Al | egheny Health, Educ. & Research Found., 19 F. Supp. 2d 401,

405-07 (E.D. Pa. 1998) (repeated assertions that enpl oyee abused
his time off inplies imoral and di shonest behavior which is
capabl e of defamatory neani ng under Pennsyl vania | aw).

Therefore, the Court finds that this statement is capable of

def amat ory neani ng.

Second, these statenents undoubtedly are “of and
concerning” Plaintiff in that she is the focal point of these
statenents. Defendants do not argue that these statenents woul d
not be understood by the average listener to refer to Plaintiff.

For these reasons, the Court will deny Defendants’
summary judgnent notion with respect to these statenents.

(2) Non-actionable statenents

(13) It was ny intention by putting sonebody in charge
who was African, and was female . . . | believe that she woul d
care as nuch for these girls as | do nyself. |’msorry | was |et
down.

The Court concludes that these statenents are not
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capabl e of defamatory neaning. Fairly read, these statenents
represent Wnfrey voicing her opinion that Plaintiff did not care
for the OANLAG students as nuch as Wnfrey herself did.
“Statenments which represent differences of opinion or are
annoyi ng or enbarrassing, are, wthout nore, not |ibelous.”

Bogash, 176 A 2d at 679; see Beverly Enters., Inc. v. Trunp, 182

F.3d 183. 187 (3d Gr. 1999) (finding that nmere insults, even if
di stasteful and offensive, are not protected under Pennsylvani a
defamation law). These are nerely statenents of Wnfrey’'s
opi nion, and do not inply the existence of undisclosed facts.
VWhile this statement may be personally hurtful to Plaintiff, it
cannot qualify as being capabl e of defamatory neani ng under
Pennsyl vani a | aw.

Therefore, the Court will grant Defendants’ parti al
nmotion for summary judgnment with respect to this statenent.

b. Novenber Press Conference

(1) Actionable Statenents

(1) These 15 girls banded toget her and they acted because
they felt that previously their voices had not been heard by
ot her adults on canpus.
First, the Court finds that this statenent is capable
of defamatory neaning on the basis of innuendo. The statenent
that the students’ voices “had not been heard,” standing al one,

does not convey a defamatory neaning. Viewed in context,

however, the statenent relates to the conplaints of the ONAG
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students regardi ng abuse and the unwillingness of certain

i ndividuals to “hear” those conplaints. |In other words, this
statenment charges that certain adults at OMAG were not receptive
to the students’ clains of mstreatnent. An accusation that a
school enpl oyee was either careless or dismssive of allegations
of abusive conduct indict that enpl oyee’ s conpetence in his or
her educational profession. Therefore, the Court concludes that
this statenent is capable of defamatory neaning.

Second, the Court will address whether this statenent
woul d be understood by the average listener to refer to Plaintiff
as required by 8 8343(a)(3). Plaintiff asserts that this
statenent should be construed as “of and concerning” her because
she was one of a select group of adults that OALAG students woul d
have gone to “voice” their concerns.

Where defamatory statenents are directed at a
reasonably identifiable group, a plaintiff may still denonstrate
such statenents refer to her if she can denonstrate that she is a
constituent of such a group and would likely be identified as a
menber of such a group by an average recipient. See

Al vord-Pol k, 37 F.3d at 1015. Plaintiff testified that there

were approximately 30 “adults” on the OALAG canpus. (Mamane
Dep. 321:1-8.) Under these facts, the Court concludes that there
is areadily identifiable group to which Wnfrey’s statenent

could be applied and that Plaintiff was a nenber of this select



group. Therefore, as an average |listener could reasonably
conclude that this statenent is “of and concerning” Plaintiff,
t he question of whether this statement would actually be
understood by an average |listener to refer to Plaintiff nust
proceed to the jury.

In light of these two conclusions, the Court finds that
summary judgnent is not warranted with respect to this statenent.
(2) As | said to the girls — | said to the girls this
sumrer before | knew of anything |like this going on on the canpus

because they — they say that they were always told that when |
appeared on canpus to put on happy faces and — and to never
conplain to ne.

When viewed in context, the Court finds that this
statenent is capable of defamatory nmeani ng through innuendo.
This statenent indicates that OMAG students were told to “put on
a happy face” and “never conplain,” and such statenents create an
inplication that the students were instructed never to conplain
about the treatnment fromthe Dorm Parents. |nportantly,
Wnfrey' s statenent indicates that because the students were not
permtted to conplain, Wnfrey was precluded from |l earning that
“anything like this” was occurring at ONLAG I n other words, a
natural reading of Wnfrey's statenent is that she was prevented
fromlearning of the abusive treatnent because the actions of the
adults at OMAG who instructed the students not to conplain. As

with the statenents di scussed above, a charge that any adult,

including Plaintiff, suppressed the students’ ability to speak
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out about their m streatnent inpugns an individual’ s professional
conpetence. Therefore, this statenent is capable of defamatory
meani ng.

Next, the Court nust address the requirenment under 8§
8343(a)(3) that this statenent apply to Plaintiff. As with the
above statenent, this statenent is limted to a conparatively
smal | group whose nenbers are reasonably identifiable, i.e.,
enpl oyees at ONLAG  Therefore, the Court concludes that this
statenment reasonably could be interpreted by the average |istener
torefer to Plaintiff.

Based on the above, the Court w |l deny Defendants’
nmotion for summary judgnment with respect to this statenent.

(3) Regarding the girl who nost recently left the canpus

[ Mhcwabe], | recently spoke with that girl’s nother. | had been
told when the child left that the child was bei ng taken out of

t he school by her nother because her nother wi shed to spend nore
tinme with her and wanted to go shopping. That’s what | had been
told. And it wasn’t until | read the article in the paper and
cane to know that the article was true that | — | had reason to
suspect that the child left for other reasons.

View ng these statenents in context, the Court
concludes that they are capable of defamatory neaning. A
critical fact in determning the inport of these comments is
Wnfrey's reference to the “article in the paper.” Al though not
explicitly nmentioned, the context of these statenents indicates
that Wnfrey was referring to the Sowetan Article explaining the

ci rcunst ances surroundi ng the departure of Mcwabe, and nore

specifically Micwabe s parents’ conplaints to Plaintiff about the
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m streatnment by the Dorm Parents. Wnfrey states that the
recitation of these events contained in the Sowetan Article are
true and are inconsistent with the information that was given to
her .

Readi ng these statenents in context, they could be
interpreted by the average listener to nean that Plaintiff was
t he person who told Wnfrey that Micwabe had |eft in order to “go
shoppi ng,” but that Micwabe actually left after conplaining to
Plaintiff about the abusive treatnent by the Dorm Parents. In
essence, Wnfrey’'s statenent can reasonably be interpreted by the
average listener to create an innuendo that Plaintiff was
untruthful or withheld information about her interaction with
Mhcwabe and Mhcwabe’s parents with respect to the allegations of
abuse. As this statenent potentially inplies that Plaintiff was
di shonest in executing the duties of her profession, it is
capabl e of defamatory nmeani ng and survives summary judgnment. See

Agency Services, 513 F. Supp. At 587-88 (letter inputing

di shonesty in plaintiff’s w thhol ding funds which were obliged to
be turned over found to be capabl e of defamatory neaning).

The issue of whether this statenent is “of and
concerning” Plaintiff presents a closer question. Defendants
enphasi ze that this statenent does not identify Plaintiff in any
respect, and therefore she has failed to neet her burden under 8§

8343(a)(3). Again, the critical fact to this inquiry is



Wnfrey' s reference to the “article” which she read indicating

t hat Mhcwabe |l eft the school for reasons other than those told to
Wnfrey. The Sowetan Article clearly states that Mcwabe’'s

not her spoke with “the principal” about Mcwabe s cl ai nms of

m streatnment, which reasonably serves to identify Plaintiff based
on her position as Headm stress. Furthernore, as discussed in
detail below, Wnfrey nmade statenents indicating that she

di scussed Micwabe’ s situation wth her parents and that Mcwabe’s
parents told Wnfrey that they conplained to Plaintiff directly.
Under the circunstances, the Court finds that an average |istener
coul d reasonably conclude that this statenent is “of and
concerning” Plaintiff.

Therefore, Defendants’ notion for summary judgnent is
denied with respect to this statenent.

(4) [In response to a question as to whet her Micwabe woul d
be able to return to OMLAG ]

As a matter of fact, | have not spoken to - as | said
earlier, | have not spoken to her father, but | have spoken to
her not her extensively who told nme that she had on three
occasi ons been to the school and had a conversation with the head
of school conpl ai ni ng about the dorm parents. | said to her, as
| say to you, that was never relayed to nme. | was told sonething
conpletely different. | was told that she was a not her who
m ssed her child and wanted to go shoppi ng which didn’t nmake any
sense to ne

First, the Court finds that these statenents are
capabl e of defamatory nmeaning. As with the precedi ng passage,

these statenents create an i nnuendo that Plaintiff was untruthfu

with Wnfrey concerning the inpetus for Micwabe | eaving the
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school and Plaintiff’s awareness of Mcwabe’ s conpl ai nts about
her mstreatnment. The inport of Wnfrey’s statenment that “I was
told sonething conpletely different” concerning the conversations
between Plaintiff and Micwabe's parents is that Plaintiff was
untrut hful about the substance of these conversati ons.

A characterization of Plaintiff as deceitful in
performance of her job duties with respect to dealing with
conplaints of students and conversations with parents about such

conplaints is capable of defamatory neaning. See Smth v.

Wagner, 588 A.2d 1308, 1311 (Pa. Super. C. 1991) (finding that
depicting plaintiff as a liar is capable of defamatory neani ng
under Pennsylvania | aw); Dougherty, 547 A 2d at 783 (statenents
wer e capabl e of defamatory neani ng where they di sparaged the
plaintiff’s professional conpetence as a chiropractor and

i nsinuated that he had defrauded his patients and a health
insurer); Rockwell, 19 F. Supp. 2d at 405-06 (finding that
accusations inplying i moral and di shonest behavior with respect
to plaintiff’'s work performance were capabl e of defamatory

meaning). Cf. Herbst v. Gen. Accident Ins. Co., No. 97-8085,

1999 W. 820194, at *12 (E.D. Pa. Sept. 30, 1999) (“Negative
statenents nmade in the context of enploynent-related eval uations
with reference to particular incidents or occurrences which do
not accuse the subject of dishonesty or sonething simlar are not

defamatory.”) (enphasis added) (citing Wendler v. DePaul, 499




A.2d 1101 (Pa. Super. Ct. 1985)). Therefore, the Court concl udes
that this statenent is capable of defamatory meaning.

Second, the Court concludes that sufficient evidence
exists as to whether this statement is “of and concerning”
Plaintiff to survive summary judgnent. It is true that Wnfrey
does not identify expressly who relayed the untruthful
information to her concerning the conversations between Plaintiff
and Mhcwabe’'s parents. However, given the fact that Plaintiff
was the person at OANLAG who had the conversations with Micwabe’' s
parents, and logically the person who would rel ay that
information to Wnfrey, these statenents can reasonably be
interpreted as referring to Plaintiff.

Based on the above analysis, the Court will deny
summary judgnent with respect to these statenents.

(5) [A]llthough they had apparently been |iving in an
at nosphere that repressed their voices, that this was a chance
for themto break the silence and take their voices back

First, the Court finds that this statenent is capable
of defamatory neaning by innuendo. As with several of the
statenents previously discussed, Wnfrey’'s characterization of an
“atnosphere that repressed their voices” creates an inplication
that the students were silenced arbitrarily with respect to their
conplaints. |f an educator, such as Plaintiff, were charged with
such conduct it would constitute an attack on the individual’s

fitness for her profession, which undoubtedly is recognized as
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capabl e of defamatory nmeani ng under Pennsyl vania | aw.

The Court rejects Defendants’ argument that this
statenment represents only an expression of Wnfrey’ s opinion
t hrough rhetorical hyperbole. 1In the context in which this
statenent was nade, the concept that the students “voices” were
“repressed” and “silenced” inplies the existence of specific
undi scl osed facts concerning the refusal of adults as ONAG to
heed the students’ conplaints.

Second, the Court finds that this statenment coul d be
reasonably interpreted to refer to Plaintiff for purposes of
satisfying her burden under 8§ 8343(a)(3) at the summary judgnent
stage. As with several of the statenents di scussed above, this
statenent concerns a select group of adults on the OANLAG canpus
who had the ability to “repress” or “silence” the students’
“voices.” As Plaintiff is a nenber of this readily identifiable
group, an average listener could conclude the statenent is “of
and concerni ng” her.

Therefore, the Court will deny summary judgnent with
respect to this statenent.

(6) [In response to the question: “Do you feel that as a
school you failed the girls?”]

No, | don’t think that as a school we failed the girls
because there’s still many peopl e at the school who are caring
and dedi cated and want the best for all the girls. | think that
there are systens within the school that fail the girls. | feel
that the girls were placed in an atnosphere where they were
taught to be fearful and they were taught literally to be

silenced. And so when you renove the systens and put in a
di fferent kind of |eadership, all of that wll change.

- 79 -



I have not hing but real strong hope for the
possibilities of what this school can be. No one is ever happy
to have this type of scandal or crisis. | certainly amnot. But
I amglad that it happened now, and not two years from now
because this gives us an opportunity to conpletely course
correct, renoving all the dormparents. As |’ve said to the
girls, cleaning house fromtop to bottom

Wth respect to the defamatory neani ng of these
statenents, Plaintiff contends that they indicate that she bore
responsibility for creating an atnosphere of fear and silence
with respect to the mstreatnent of OALAG students. Plaintiff
relies on the followi ng three allegations contained in these
statenents, which if read in conjunction, support her position:
(1) that there are still people at OALAG who are “caring and
dedi cated,” which indicates that Plaintiff did not possess those
traits as she was no |onger at the school; (2) that "“systens
within the school failed the girls” by creating an at nosphere of
fear and silence and renoving those systens and putting in a
“different kind of |eadership” refers to Plaintiff’s role as
Headm stress and her contributing to repressing the students’
conpl aints of abuse; and (3) that OMAG is seeking to “course
correct” by renoving all the Dorm Parents and “cl eani ng house
fromtop to bottom” which indicates that Plaintiff’s renova

fromthe “top” was connected with the all egations of abuse.

Def endants cite to Livingston v. Mirray, 612 A 2d 443

(Pa. Super. Ct. 1992), in arguing that Wnfrey’'s statenents that

the individuals remai ning at OALAG were “caring and dedi cated” do
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not inpugn Plaintiff’s reputation based on the fact she is no

| onger at OALAG In Livingston, a fired college athletic

director asserted a defamation clai mbased on a press rel ease

whi ch referenced his firing in connection with enthusiastic and
favorabl e comments relating to the hiring of the new athletic
director, arguably inplying that the previous athletic director

| acked national respect and the necessary qualifications as
athletic director. 1d. at 214. The court rejected that these
statenents anounted to a claimfor defamation by innuendo on the
ground that the statenents praising the new athletic director and
the “national respect” which he had around the country was nerely
an opinion that was based on disclosed facts relating to the new
athletic director’s achievenents and qualifications. [d. at 214-
15.

The Court finds that Livingston is not apposite on this

I ssue because in Livingston the opinion concerning the prowess of

the repl acenent enpl oyee was based on disclosed facts. Here, in
contrast, Wnfrey cited to no facts supporting her opinion that

t he new enpl oyees were caring and dedicated. |In contrast, the
opinion proffered by Wnfrey that the individuals who remai ned at
ONAG were qualified to care for the girls could be understood by
an average listener to infer the existence of undisclosed
derogatory facts about Plaintiff’ lack of such qualities. Here,

unli ke in Livingston, the speaker was privy to undi scl osed



i nformati on concerning an internal investigation into abusive
conduct. Thus, an average |listener could interpret this
statenent as inplying undisclosed facts that reflect poorly on
Plaintiff’s fitness for her profession as an educator.

Furthernore, Wnfrey' s statenment that once “you renove
the systens and put in a different kind of |eadership, all that
wi Il change” is capable of defamatory neani ng through innuendo.
Al though Wnfrey's reference the “systens” as failing the
students, she states that the students were placed in an
“at nosphere where they were taught to be fearful and they were
taught literally to be silenced.” Under these circunstances,
t hese statenents can be understood to insinuate that certain
ONLAG enpl oyees, such as Plaintiff, were responsible for
repressing the students’ conplaints of abuse. Such a charge is
clearly capabl e of defamatory neaning.

Finally, Wnfrey s statenent concerning ONAG s
“cl eaning house fromtop to bottoni in order to “course correct”
as a result of “this type of scandal or crisis” clearly
inplicates that those enpl oyees renoved from ONLAG contributed to
t he abusive treatnent of the students. Such an accusation, if
deened applicable to Plaintiff, is undoubtedly capabl e of
def amat ory neani ng.

The issue of whether these statenents are “of and

concerning” Plaintiff presents a closer question. Plaintiff



argues that Wnfrey' s statenent that there were “still many
peopl e at the school” who were caring creates the negative
inplication that she was referring to ONAG enpl oyees relieved
fromduty as uncaring, which group included Plaintiff.
Furthernore, Plaintiff argues that Wnfrey’s statenment that a
“different kind of |eadership” refers to her because she woul d be
deened a nmenber of the old “leadership” by an average |i stener
Finally, Plaintiff contends that the phrase “cl eaning house from
top to bottoni refers to Plaintiff based on her status as an
enpl oyee who was di scharged from ONLAG

As wth several of the statenents addressed above, the
subj ect of these statenents concern two specific groups: (1)
enpl oyees no | onger at OMAG and (2) discharged enpl oyees who
qualify as the outgoing “l eadership” of the school. Plaintiff
qualifies as a nmenber of each of these readily definable groups
and could be identified as such by an average listener. First,
Wnfrey clearly states during the Novenber Press Conference that
Plaintiff would not be returning to ONLAG  Second, Plaintiff’s
position as Headm stress dictates that an average |istener would
associate her with the “leadership” of the school. It is
arguabl e that Wnfrey’s use of the phrase “cl eaning house from
top to bottont could be interpreted as applying only to Dorm
Parents, due to her explicit reference “renoving all the dorm

parents” in the prior sentence. The Court concl udes, however,



t hat based on the preceding references by Wnfrey in this passage
to a change in “leadershi p” an average recipient of the phrase
“cl eaning house fromtop to botton’ could reasonably concl ude
that Wnfrey was referring to di scharged OALAG enpl oyees ot her
than just the Dorm Parents. Therefore, the Court finds that
t hese statenents can reasonably be interpreted as “of and
concerning” Plaintiff.

Based on the above, the Court will deny summary
judgnment with respect to these statenents.

(2) Non-actionable statenents

(7) [Alnd as soon as | finished ny conversation with the
girls and told the girls this is about taking your voices back
and things are gonna be different and | explained to the girls
that all the dorm parents had been renoved and t hey cheered and
wept at that announcenent

As this statement does not refer to Plaintiff as
required by 8 8343(a), the Court need not address the question of
whether it is capable of defamatory neaning. The fair and
natural reading of this statenent is limted to cormentary on the
Dorm Parents and their renmoval from OALAG  Absent sonme nodi cum
of evidence indicating that this statenent refers to Plaintiff,
she has not satisfied her burden as to this statenment under §
8343(a) (3).

(8) [In response to the question: “How close a | ook have you
t aken at the screening process [for Dorm Parents] and how is it
going to change in the future?’]

I think that know ng what | know now, the
screeni ng process was I nadequate. Although |I do know that for
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every person that is hired at the school, there is both a civil
and a crim nal background check. But | was not directly
responsi bl e or in charge, although the buck al ways stops with ne,
of hiring the dorm parents. But we are going to redefine what
t hat position shoul d nmean and what the qualifications for that
posi tion should be in the future

These statenents are not actionable on two grounds.
First, these conments are not capabl e of defamatory neani ng as
they nmerely indicate that the screening process used by ONLAG was
insufficient. The fact that the “screening process” was
i nadequate woul d not serve to “blacken” Plaintiff’s reputation

under the circunstances. See generally Gordon 489 A 2d at 1369

(statenments expressing |lack of confidence in the plaintiff’s
prof essional abilities and reconmendi ng that his contract not be

renewed were not defamatory); Salerno v. Phila. Newspapers, Inc.,

546 A . 2d 1168, 1171-72 (Pa. Super. C. 1988) (finding that
statenents were not defamatory as a natter of |aw where there was
no explicit or inplicit suggestion that plaintiff was associ ated
with the “nmob,” although he was nentioned in the sane article as
a victimof retaliation). Second, nothing contained in these
statenents serves to identify Plaintiff as the intended target of
Wnfrey’ s criticism Even though Plaintiff was in fact
responsi bl e for the screening process, this fact as to the

i nternal workings of OALAG woul d not be known to the average
listener. Therefore, Plaintiff has not presented sufficient

evi dence to denonstrate that these statements apply to her.



(9) [In response to the question: “ Perhaps you can just
fill us in on what the status of the headm stress —who i s on
suspensi on?”]

The first question, regardi ng the headm stress,
when | first heard of this, the headm stress was visiting the
United States. She and | were to be | ooking for the incom ng
candi dates for this year’s selection of seventh graders and |
i nformed her that she would be put on | eave of absence pendi ng
this investigation. And since that time, we have i nforned her
that we will not be renewi ng her contract. Her contract was up
t his Decenber 31st.

Wth respect to whether these statenents are capabl e of
defamatory nmeaning, Plaintiff does not contest the veracity of
these statenents. |In fact, Plaintiff admtted in her deposition
that she was placed on adm nistrative | eave on October 8, 2007,
and that she was infornmed that her contract would not be renewed
on Cctober 18, 2007. (See Mzamane Dep. 14:10-17.) Rat her, she
contends that the innuendo created by these statenents is that
the decision not to renew Plaintiff’s contract was a result of
i nformati on uncovered during the internal investigation, thereby
suggesting that she was involved to sone degree in the abusive
conduct at ONLAG Plaintiff’s proposed construction exceeds the
per m ssi bl e boundaries of the theory of defamati on by innuendo.
Plaintiff adopts an “unfair and forced construction.”

Li vingston, 612 A 2d at 449 (quoting Sarkees, 37 A 2d at 546).
Sinply put, Plaintiff attenpts to extract a defamatory mneani ng
fromthese admttedly true statenents that does not otherw se

exist. Therefore, the Court concludes that these statenents are

not capabl e of defamatory nmeaning and will grant Defendants’

- 86 -



notion for summary judgnment with respect to these statenents.

In sum the Court concludes that the communications
(statenments nunbered (1) through (12) fromthe October Meeting
and the statenents nunbered (1) through (6) fromthe Novenber
Press Conference) are capable of defamatory of neani ng and could
be interpreted as “of and concerning” Plaintiff to the degree

necessary to withstand summary judgnent.? However, the Court

24 As noted above, in order for Plaintiff’'s defamation
clainms to survive summary judgnment she nust prove the requisite
damages. See 42 Pa. C.S. 8§ 8343(a)(3), (6). Wuere a plaintiff
asserts a claimfor defamation per se, “only general damages,
i.e., proof that one’'s reputation was actually affected by
defamati on or that one suffered personal hum liation, or both,
must be proven; special damages, i.e., out-of-pocket expenses
borne by the plaintiff due to the defamation, need not be
proven.” Joseph, 959 A 2d at 344 (citing Brinich v. Jencka, 757
A.2d 388, 397 (Pa. Super. Ct. 2000)). Pennsylvania recognizes
that a defamation claiminvolving an individual’s trade or
profession falls into this per se category. See Walker v. G and
Cent. Sanitation, Inc., 634 A 2d 237, 241 (Pa. Super. C. 1993).

Plaintiff submts that despite her unblem shed record
of professional enploynment, she was unable to obtain a position
in the educational field fromthe tinme of Wnfrey’s public
comments until August 2008. Furthernore, Plaintiff asserts that
she suffered personal humliation and distress as a result of
bei ng wongly associated with the m sconduct at OALAG due to
Wnfrey’s cooments. Plaintiff testified that she was
“di straught” and that she received harassing phone calls from
medi a seeking her response to the controversy occurring at OANAG
(Mzamane Dep. 91:3-92:13.) Plaintiff further testified that
subsequent to Wnfrey’s public statenents, she was confronted by
i ndi vi dual s concerning the “accusations” against her with respect
to the controversy at ONLAG and that these interactions were
“pai nful” and “a constant source of injury to her.” (See id.
378:6-13, 380:7-16.) Here, Plaintiff’s testinony concerning
damage to her reputation and the attendant enotional harmis
sufficient to prove the required general danages. See Marcone,
754 F.2d at 1080 (plaintiff’s testinony that he was “frustrated,
di straught, upset, and distressed” due to defamatory publication
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finds that summary judgnent is appropriate with respect to
statenent (13) fromthe Cctober Meeting and the statenents
nunbered (7) through (9) fromthe Novenber Press Conference, as
these statenents are not actionabl e under Pennsylvania | aw.
Therefore, the Court will grant Defendants’ partial notion for
summary judgnent with respect to these statenents.

Upon concl udi ng that these statenents are actionable
under Pennsylvania | aw, the Court nust now address whet her
Def endants are shielded fromliability based on First Anmendnent
pr ot ection.

3. First Amendnent |nplications

Since the | andmark decision in New York Tines v.

Sullivan, 376 U S. 254 (1964), the Suprene Court has bal anced the
interest of states in protecting their citizens’ reputations
t hrough defamation law with the First Amendnent’s protection of a

free market pl ace of ideas. Through New York Tines and its

progeny, the Suprene Court has mandated that public figures are
required to denonstrate “actual malice” on the part of the
publ i sher by clear and convincing evidence in order to recover

under state defamation law. See New York Tines, 376 U. S. at

was sufficient to prove actual danages under Pennsylvania |aw);
Joseph, 959 A 2d at 345 (plaintiff’s testinmony concerning
hum i ation and enotional stress resulting from defamatory
statenents can satisfy the requirenent of conpensabl e damages);
Wlson v. Benjanm n, 481 A 2d 328, 333 (Pa. Super. Ct. 1984)
(sane).
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279-80; Curtis Publ’g Co. v. Butts, 388 U S. 130, 153-54 (1967).

Therefore, in order to determ ne whether the statenents at issue
are constitutionally protected, the Court nust determ ne whether
the Plaintiff qualifies as a public figure, and if so, whether
the statenents were made with actual malice. These issues are
addressed in turn.

i Plaintiff’s Status as a Public Figure

In New York Tines v. Sullivan, the Suprene Court for

the first time held that the First Anrendnent limts the reach of

state defamation laws. 376 U S. at 271. The New York Tines

decision ainmed to strike a balance between a state’'s interest in
protecting an individual’s reputational interest through
defamation | aw and the “profound national commtnent” to the
First Amendnent principle “that debate on public issues should be
uni nhi bi ted, robust, and wi de-open.” 1d. at 270-71. The Court
concl uded that the constitutional guarantees of the First and
Fourteenth Amendnents require “a federal rule that prohibits a
public official fromrecovering danages for a |ibel ous
publication relating to his official conduct unless he proves
that the statenent was nade with ‘actual malice.”” [|d. at

279-80. New York Tines recognizes that public figures whose

activities are susceptible to the public debate safeguarded by
the First Amendnent are subject to a | essened formof protection

under state defanmtion | aw



Subsequent to its decision in New York Tines, the

Suprene Court, in CGertz v. Robert Welch, Inc., 418 U S. 323

(1974), again reviewed a defamation case in light of First
Amendnent considerations. Gertz addressed the necessity of
constitutional safeguards in a defamation suit brought by a
plaintiff who was not a public figure where the conpl ai ned- of
speech related to matters of public concern. Bal ancing the
interest of states in conpensating private individuals for injury
to personal reputation against First Arendnent concerns, the
Court held that "so long as they do not inpose liability w thout
fault, the States may define for thenselves the appropriate
standard of liability for a publisher . . . of fal sehood
injurious to a private individual." 1d. at 347-48.

| nportantly, Gertz categorized the types of public
figures into three classes: (1) all purpose public figures, i.e.,
i ndi viduals who maintain a position of “such persuasive power and
i nfluence that they are deened public figures for al
pur poses; "2 (2) involuntary public figures, i.e., individuals
who becone public figures w thout any “purposeful action;” and

(3) limted purpose public figures, i.e., individuals who are

25 Al'l - purpose public figures can best be understood as
i ndi vi dual s who have achi eved such a |l evel of renown to be
consi dered househol d nanes. See Schiavone Const. Co. v. Tine,
Inc., 847 F.2d 1069, 1077 (3d Cr. 1988). Exanples of such
figures include President Barack Cbama, golfer Tiger Wods, and,
ironically, Oprah Wnfrey.
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deened public figures only within the context of a particular

di spute as a result of voluntarily “thrust[ing] thenselves to the
forefront of particular public controversies in order to

i nfluence the resolution of the issues involved.” Gertz, 418

U S at 345; see also U.S. Healthcare, Inc. v. Blue Cross of

Geater Phila., 898 F.2d 914, 938 (3d Cr. 1990) (explaining that

Gertz distinguished three types of defamation plaintiffs).
The question of whether a plaintiff is a public or
private figure is a question of |law to be decided by the Court.

U.S. Healthcare, 898 F.2d 938 (citing Marcone, 754 F.2d at 1081

n.4.) Defendants concede that Plaintiff does not qualify as an
all purpose public figure or involuntary public figure, however,
they argue that as a result of her position, Plaintiff should be
classified as a limted purpose public figure. The Court in
Gertz explained that “an individual [who] voluntarily injects
hinmself or is drawn into a particular public controversy .

t hereby becones a public figure for a limted range of issues.”

418 U. S. at 351; see Bartnicki v. Vopper, 532 U S. 514, 539

(2001) (internal citations omtted) (stating that limted public
figures “subject[] thenselves to sonewhat greater public scrutiny
and [have] a lesser interest in privacy than an individual
engaged in purely private affairs”). Therefore, the Court
proceeds to the issue of whether Plaintiff constitutes a limted

pur pose public figure.



Under the guidance of New York Tines, Gertz and their

progeny, the Third G rcuit has adopted a two-pronged inquiry in
determ ning whether a plaintiff qualifies as a limted purpose
public figure: (1) whether the alleged defamation involves a
public controversy, and (2) the nature and extent of plaintiff’s
i nvol venent in that controversy. MDowell, 769 F.2d at 948
(citing Marcone, 754 F.2d at 1082). This analysis should be

i nfornmed by an understandi ng of the undergirding rationale for
the differential treatnment of public figures under the First

Amrendnent. See U.S. Healthcare, 898 F.2d at 938 (finding that

the factors underlying the differing treatnment of public figures
informthe determ nation of whether an individual is alimted
purpose public figure). The Third Grcuit sumarized this
justification as foll ows:
First is the rationale of self-help. Public figures have
greater access to the channel s of effective comunication
and hence have a nore real i stic opportunity to counteract
fal se statenments than private individuals normally enjoy
: Second, and perhaps nore inportant, is the notion
of assunption of risk. Public officials and public
figures in sonme sense voluntarily put thenselves in a
position of greater public scrutiny and thus assune the
risk that disparaging remarks will be negligently nade
about them
McDowel |, 769 F.2d at 947-48 (internal quotation marks and
citations omtted). Succinctly stated, in order “to be alimted
pur pose public figure, the plaintiff must voluntarily thrust
hinmself into the vortex of the dispute.” Marcone, 754 F.2d at

1083; see Butts, 388 U.S. at 155 (noting that a plaintiff may be
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| abel ed as a public figure where “his purposeful activity
anopunt[s] to a thrusting of his personality into the ‘vortex’ of

an inportant public controversy); see, e.g., Steaks Unlimted,

623 F.2d at 273-74 (holding that a nmeat producer that
aggressively advertises its product in the nedia becones a
limted purpose public figure for purposes of public coment on
the quality of the product advertised).

The first question to be addressed under this limted
public figure analysis is whether the scandal concerning the
m streat ment of the students at OALAG constitutes a public
controversy. Although the Third Crcuit has not adopted an
explicit definition of what constitutes a public controversy, %
it has cited approvingly to the decision of the Court of Appeals

of the District of Colunmbia in Wal dbaum v. Fairchild

Publications, Inc., 627 F.2d 1287, 1296 (D.C. Cr. 1980). There

the court characterized a public controversy as a “real dispute,
the outcome of which affects the general public or sone segnent

of it.” See MDowell, 769 F.2d at 948 (quoting Wal dbaum 627

F.2d at 1296); see also Marcone, 754 F.2d at 1083 (adopting the

definition of public controversy set forth in Waldbaum). In
ot her words, “[t]o be ‘public,’” the dispute nust affect nore than

its imrediate participants.” Mrcone, 754 F.2d at 1083; see,

26 In fact, the Third Circuit has acknow edged that “[t]he
proper di nensions of the public controversy requirenent have
proved difficult to diagram” Marcone, 754 F.2d at 1083 n.7.
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e.g., id. at 1086 (holding that a nationw de drug snuggling ring,
the | argest uncovered at the tinme, was a public controversy since
drug trafficking “is one of the nost troubling issues of our
tinme”); MDowell, 769 F.2d at 948 (“This controversy, involving a
possi bl e conflict of interest of a governnent official, the
awar di ng of government contracts, and the expenditure of hundreds
of thousands of dollars is undeniably a matter of public

concern.”); Schiavone Const, 847 F.2d at 1078-79 (finding that

confirmati on hearings on Secretary of Labor with reputed
underworld ties constitutes a public controversy).

The Third Crcuit’'s decision in Avins v. \Wite, 627

F.2d 637 (3d Gr. 1980), is instructive in discerning whether
this case presents a public controversy. 1In Avins, the founder
and former Dean of Del aware Law School brought a defamation
action against the American Bar Association with respect to
certain comments regarding the dean’s behavi or during the
accreditation process. 1d. at 640-42. The court found that
Del aware Law School’s struggle for accreditation constituted a
legitimate public controversy on the grounds that its success or
failure would affect nenbers of the Del aware bar as well as
current and potential students who resided both inside and
outside of Delaware. 1d. at 948. In reaching this concl usion,
the Third Crcuit also cited to neetings concerning the

accreditation being held by interested parties and coverage of



the accreditation struggle by the local news nedia. |d. The
court concluded that the school’s attenpted accreditation
“affected the ‘general public or sone segnent of it in an
appreci able way,’” and therefore constituted a public
controversy. 1d. (quoting WAl dbaum 627 F.2d at 1296).

Here, the opening of OALAG i npacted the general public,
students, and their famlies. The school’s opening was net with
considerable nedia attention in the United States. Al though
likely due in large part to Wnfrey’'s celebrity status, this
notoriety can be attributed, at least in part, to the novel
nature of the school itself.

The Court concludes that the rel evant controversy in
this case is at least two fold. One, whether this public-private
institution enploying a novel and innovative approach to
provi ding a high-caliber education to girls from di sadvant aged

backgrounds | ocated throughout South Africa woul d succeed. ?’

27 ONLAG s website summari zed the m ssion statenent of the
school as foll ows:

The Oprah Wnfrey Leadership Acadeny for Grls - South
Africa supports the devel opnent of a new generation of
wonen | eaders who, by virtue of their education and

| eadership, will lead the charge to positively transform
t hensel ves, their communities and the | arger worl d around
t hem

To acconplish this goal, the Acadeny provides a rigorous
and supportive educational environnent for academcally
talented girls who come from econom cal |y di sadvant aged
backgr ounds.



Two, whether the OMLAG administration failed to protect students

from abusi ve treatnment by the Dorm Parents. The safety and well -
bei ng of seventh and eighth grade students in receiving a quality
education without being subjected to mstreatnent is a natter of

| egitimate public concern.

The responsibility of ONAG s adnmi nistration to provide
qual ity education, including guarding against the abusive
treatnent of its students are issues that were ripe for public
comment. \Wether school officials would succeed in their
educational m ssion, including safeguardi ng agai nst verbal,
physi cal, and sexual abuse of seventh and eighth grade students
is a topic that would concern the community and trigger public
di scussion, regardl ess of whether a celebrity such as Wnfrey was

involved with the school. See Marcone, 754 F.2d at 1086 (hol ding

that crimnal activity involving narcotics trafficking is an
i ssue of public concern).
Therefore, the Court concludes that the allegations of

abusi ve treat ment of OMNAG students, and the role of school

The Acadeny strives to equip its learners with the
intellectual and social skills necessary to assune
positions of |eadership in South African society and
beyond.

http:// oprahw nfreyl eader shi pacadeny. o- phi | ant hr opy. or g/ si t e/ Page
Ser ver ?pagenane=ow a_m ssi on.



officials, such as Plaintiff, if any, in the alleged abusive
treatnent qualifies as a legitimate public controversy.

Havi ng determ ned that a public controversy existed,
the Court nust consider the extent of Plaintiff’s voluntary
i nvol venent in the controversy. |In MDowell, the Third Grcuit
hel d that a governnent engi neer who agreed to act as the
architect of a school, which was the source of public attention
due to its federal funding, was a |limted purpose public figure
with respect to statenments concerning the architectural
deficiencies of the school. 769 F.2d at 949-50. Simlarly here,
Plaintiff’s acceptance of the position of Headm stress, which
entail ed her overseeing the operations of ONAG and the well -
being of the students, dictates that her involvenent in the
rel evant controversy, for purposes of public coment, was
significant.

Plaintiff’s argunment that she had only a limted
connection to the controversy invol ving the Dorm Parents’
m sconduct is at odds with the substance of her anended conpl ai nt
and the underlying theory of her case. |In her anended conpl ai nt,
Plaintiff asserts that she was responsible for communicating with
Wnfrey “about issues ranging fromthe general adm nistration of
t he acadeny and acadeny events, to the mnute details of
i ndi vi dual students’ achievenents, struggles and needs, to the

acadeny’s ongoi ng di scussions and interactions with the students’



parents.” (Am Conpl. § 24.) The fact that Plaintiff was
charged with far-reaching job responsibilities, particularly the
obligation to nonitor the students’ adjustnment and achi evenents
at ONLAG placed her at the forefront of the controversy over
whet her ONLAG s adm nistration failed to safeguard students from
m sconduct at the hands of certain Dorm Parents.

Furthernore, the very theory of Plaintiff’'s case is
that because Plaintiff held a | eadership position in the ONAG
adm ni stration, Wnfrey’s sonmewhat anbi guous comments about the
scandal woul d be understood by the average |listener to refer to
Plaintiff. Thus, under Plaintiff’s own theory of the case,
Plaintiff played a “major role” in the instant controversy. See
Avins, 27 F.2d at 648 (concluding wwth “no difficulty” that a | aw
school dean injected hinself into public controversy over
accreditati on where he was “actively involved in every facet of
the accreditation struggle”).

The Court’s conclusion with respect to Plaintiff’s
limted public figure status is congruent with the dual
principles, i.e., self-help through nedia access and vol untary
assunption of risk, underlying the |lesser protection from

defamation afforded to public figures. See U.S. Healthcare, 898

F.2d at 938 (“Under traditional defamation analysis, the parties’
consi derabl e access to the nedia and their voluntary entry into a

controversy are strong indicia that they are Iimted purpose



public figures.”).

First, public figures generally have “greater access to
channel s of effective comunication and hence have a nore
realistic opportunity to counteract false statenments than private
i ndividuals enjoy.” Gertz, 418 U.S. at 344. Plaintiff concedes
that she issued the Press Rel ease, which was subsequently
reported on by several news outlets, including The Phil adel phia
Daily News, and that she gave an interview to a tel evision
station in Philadel phia regarding the OALAG controversy.

(Mzamane Dep. 121-125, 208-210.) She argues incorrectly that her
ability to weld nedia influence should be di scounted because she
resorted to the nedia only after her reputati on was danaged.

This contention disregards the rational e espoused in Certz, that
the ability to access the nedia favors | esser protection for
public figures precisely because they can effectively respond to

critical statements through the channels of nedia.?®

28 It is true that the Supreme Court has recogni zed t hat
access to nedia generally should qualify as “regul ar and
continuing” in order to be considered “one of the accouternents

of having becone a public figure.” Hutchinson v. Proxmre, 443
U S 111, 136 (1979). The fact that Plaintiff did not have
continuous contact with the nmedia is not dispositive. In Tine

Inc. v. Firestone, 424 U.S. 448, 454 n.3 (1976), the Suprene
Court noted that a distinguishing factor in evaluating a
plaintiff’s use of the nedia in determ ning whether public figure
status is appropriate is whether the plaintiff intended to affect
t he outcone of the public controversy. |In this case, Plaintiff’s
contact with the nedia, through the Press Rel ease and her
television interview, was intended to influence public opinion to
sonme degree with respect to her cul pability concerning the

al | egati ons of abuse.
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Second, and nore inportantly, the notion that Plaintiff
voluntarily assuned the risk of attracting public attention
mlitates in favor of classifying Plaintiff as a limted public
figure in this case. See Gertz, 418 U. S. at 345 (noting that
certain individuals choose to participate in public enterprises,
and a necessary consequence of that involvenent is exposure to
increased risk of injury fromdefanmatory statenents); Steaks
Unlimted, 623 F.2d at 273 (“[PJublic figures effectively have
assunmed the risk of potentially unfair criticismby entering into
t he public arena and engaging the public’'s attention.”).?°

In Chuy v. Phil adel phia Eagl es Football dub, 595 F.2d

1265, 1280-81 (3d Cir. 1979), the Third Grcuit found that Don
Chuy, a professional football player with the Phil adel phia
Eagles, was a limted purpose pubic figure with respect to
statenents regarding the effect of his nmedical condition on his
ability to play football, due to the inevitable publicity which
acconpani es such a position. The Third Crcuit expounded upon

this decision as foll ows:

Professional athletes, at least as to their playing

29 One early comentator artfully described this rationale
as follows, “[b]y voluntarily abandoning anonymty in favor of
the public spotlight and its attendant heat, public figures have
knowi ngly exposed thenselves to a predictable risk of being
burned.” Joel D. Eaton, The Anerican | aw of Defamation Through
Gertz v. Robert Welch, Inc. and Beyond: An Analytical Priner, 61
Va. L. Rev. 1349, 1420 (1975).
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careers, generally assune a position of public
prom nence. Their contractual disputes, as well as their
athl etic acconplishnments, command t he attention of sports
fans. Chuy, in particular, was a starting player for the
Eagl es. He had gained special promnence for being
involved in a major and wel |l -publicized trade in which
his contract was assigned fromthe Los Angeles Rans to
the Eagles. His injury was sustained onthe field and | ed
to discovery of a physical condition which forced his
retirement. Wth all this as background, Chuy’s dispute
with the Eagles in the 1970 of f season concerni ng paynent
of two years’ salary was no nere private contractua
matter. Chuy had been thrust into public prom nence | ong
before Dr. Nixon’s statenments appeared in the April, 1970
Bulletin and we have no difficulty in concluding as a
matter of law that he was a public figure.
ld. at 1280.

Here, Plaintiff assuned a high-level position at a
school that was envisioned as being unique and innovative with
respect to the educational systemin South Africa, and which was
associated with an enornously high-profile celebrity figurehead.
Sinply put, it is reasonable to conclude that Plaintiff, by
accepting the position of Headm stress and the natural public
attention acconpanying this position, as in Chuy, thrusted
herself into the vortex of sone public prom nence.

Plaintiff maintains that she never intended to garner
public attention nmerely by accepting the position as
Headm stress, enphasizing that her duties did not include any
type of nedia relations. This assertion, however, is of no
nonent to the Court’s calculus. As the Third Grcuit has noted,
“Iw] hen an i ndividual undertakes a course of conduct that invites

attention, even though such attention is neither sought nor
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desired, he may be deened a public figure.” MDowell, 769 F.2d

at 949 (internal citations omtted); see Marcone, 754 F.2d at

1083; see al so Rosanova v. Playboy Enters., Inc., 580 F.2d 859,

861 (5th Gr. 1978) (rejecting plaintiff’s argunent that he was
not a public figure nerely because he did not seek such a status
by his association with nmenbers of organized crine).

Finally, Plaintiff advances two primary argunents
agai nst her characterization as a |limted purpose public figure:
(1) her position as Headm stress of a private school would not
have received public attention absent Wnfrey' s status as a well -
known celebrity; and (2) any public attention Plaintiff received
occurred only after Wnfrey nade her defamatory statenents, such
that Plaintiff essentially was transfornmed into a public figure
as a direct result of the defamatory remarks. The Court
concl udes that neither of these argunents is persuasive.

First, Plaintiff cites to Tine, Inc. v. Firestone, 424

U S. 454 (1976), in support of her argument that Wnfrey’'s
association with ONAG does not dictate that Plaintiff’s position
as Headm stress renders her a public figure. Plaintiff’'s
reliance on Firestone is msplaced. |In Firestone, the Suprene
Court found that a wife involved in divorce proceedi ngs was not a
public figure nerely because her husband was froma weal t hy
famly and the divorce had beconme a “cause cel ebre” anong the

public. 1d. at 453-54. The Court reasoned that a divorce
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proceeding is not a public controversy and that the plaintiff in
no sense thrust herself into the public’'s attention nerely by
participating in mandatory judicial proceedings. 1d.

Here, unlike in Firestone, Plaintiff’'s position at
ONLAG and the allegations of abusive conduct toward the students
were not a purely private matter, but rather one that raised
i ssues of public concern. Wiile Plaintiff is correct that nere
association with Wnfrey through OALAG woul d not | essen her
protection agai nst defamation with respect to her personal life
in matters conpletely unrelated to ONLAG here, the subject of
the alleged defamation was tied directly to her position in an
enterprise in which there was a public interest.

Plaintiff argues that the instant case woul d not have
generated any nedia attention absent Wnfrey’ s associ ati on.
VWhile it is undoubtedly true that the extent of the nedia
coverage woul d have been less frantic in Wnfrey's absence, this
argunment confuses the issue. The public figure inquiry is not
concerned with the intensity of the public attention garnered by
an issue. Instead, it focuses on whether the matter is one that
is the subject of public cooment and affects nore than the
i mredi ate participants regardl ess of the degree of preem nence
the issue generates. |In other words, even without Wnfrey’s
involvenent in this matter, the question of what the

adm ni stration of the school knew at the tine or if they failed
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to protect children agai nst abusive treatnent by the Dorm Parents
was ripe for public comrent, regardless of Wnfrey’s invol venent
in the case.

Second, Plaintiff contends that she was thrust into the
controversy only as a result of Wnfrey' s defamatory comments,
and that an individual cannot be deened a public figure solely as
a result of the defamation itself. This concept of

“boot strappi ng’” was recited by the Suprene Court in Hutchinson v.

Proxmre, 443 U. S. 111 (1979). |In Hutchinson, a research

scientist sued a United States Senator for defamation arising out
of the Senator giving what he called a “CGol den Fl eece” award to
the federal agencies that had sponsored the plaintiff’s
research.® |d. at 114. The Court found that the plaintiff

coul d not be considered a public figure because his notoriety and
subsequent access to the nedia was a direct result of his being
given the “CGol den Fleece” award in the first instance. 1d. at

135-36; see also Wilston v. Reader’s Digest Ass’'n, 443 U S. 157,

166 (1979) (finding that a plaintiff who chose to ignore a
subpoena to testify at a grand jury proceeding involving the
subj ect of Sovi et espionage, knowing that his refusal could
attract publicity, was not a public figure since he was “dragged

unwi I lingly” and played a mnor role in the public controversy

30 The award was desi gned and the recipient was sel ected
by Senator WIliam Proxmre of Wsconsin, and it sought to
hi ghl i ght wast eful governnent expenditures. 1d. at 113.
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i nvol ving the investigation of Soviet espionage).

Plaintiff’s argument is unavailing in that her attenpt
to frane the rel evant controversy as devel oping only after
Wnfrey’s cooments at the COctober Meeting and Novenber Press
Conference is unsupported by the record. The controversy at
i ssue began at the earliest wwth the opening of the school but
certainly not |ater than when the allegations of abuse first
surfaced in the Sowetan Article, both of which were before
Wnfrey' s public comments. Therefore, Plaintiff’s actions in
accepting the position of Headm stress exposed her to public
attention and commentary on such an issue before Wnfrey’s
all egedly defamatory statenents. Under these circunstances, the

ri sk of bootstrapping is not present here. See dyburn v. News

Wrld Conmme’ns, Inc., 903 F.2d 29, 34 (D.C. Cr. 1990) (public

controversy concerning the death of a wonan with potential ties
to then-D.C. Mayor Marion Barry caused the boyfriend of the
deceased to be deened a public figure because his actions in
associating with certain high-profile governnent officials before
the controversy put himat its center, explaining that “[0] ne may
hobnob with high officials w thout becom ng a public figure, but
one who does so runs the risk that personal tragedies that for

| ess wel | -connected people would pass unnoticed may place him at
the heart of a public controversy”).

Simlarly, Plaintiff’s reliance on the Fourth Crcuit’s
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decision in Foretich v. Capital GCties/ABC, Inc., 37 F.3d 1541

(4th Cr. 1994) is inapposite. In Foretich, the plaintiffs were
grandparents who had nmade public coments and appearances in
response to accusations, which were covered by the nedia, that
they sexually nolested a grandchild. 1d. at 1557-58. The court
found that the plaintiffs utilization of the nmedia to counteract
t hese statements was necessary to prevent irreparable
reputational damage. In other words, by responding to false

al l egations these private figures were not netanorphosized into

l[imted public figures. [1d. Foretich is distinguishable in that

it involved purely private figures who were not associated with a
public enterprise and woul d have had no access to the nedia
absent the defamatory allegations. Here, by contrast, Plaintiff
voluntarily held a significant position with a high-profile
public institution before she sought to counteract the

all egations made by Wnfrey. Therefore, even before she went
public with her version of the facts, she was already a limted
pur pose public figure.

Based on the circunstances of this case, the Court
concludes that Plaintiff qualifies as a limted purpose public
figure wwth respect to statenents involving the adm nistration of
ONAG as it relates to the safety and treatnent of the students
Plaintiff’s status as Headm stress invited public comrent about

her performance in executing her responsibilities for overseeing
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t he devel opnent and wel | -being of the students, whether good or
bad. Having voluntarily joined a novel and innovative
educational institution which was bound to attract public
attention, in conjunction with a figure of worldw de renown, in a
| eadership position, the Court concludes that Plaintiff becane a
[imted public figure under the First Amendnent.
ii. Actual Mlice

Gven Plaintiff’'s status as a limted purpose public
figure, the burden shifts to Plaintiff to provide clear and
convi nci ng evidence of “actual malice.” St. Surin, 21 F.3d at

1318 (citing Bose Corp. v. Consuners Union of U S., Inc., 466

U S. 485, 511 n.30 (1984)). The clear and convincing evidence
standard applies even at the summary judgnent stage of a

def amati on proceedi ng. See Anderson, 477 U. S. at 255-56.

At its core, the question of actual nmalice entails a
subjective inquiry into the defendant’s belief as to the

trustworthi ness of the statenents at issue. See St. Amant v.

Thonpson, 390 U.S. 727, 732 (1968). Therefore, although whether
the evidence presented is sufficient to support a finding of

actual nmalice is a question of |aw, Harte-Hanks Comruni cati ons,

Inc. v. Connaughton, 491 U. S. 657, 685 (1989) (internal citation

omtted); “[t]he finder of fact nust determ ne whether the
publication was i ndeed made in good faith.” St. Amant, 390 U. S.

at 732. The critical point of the actual malice inquiry under
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the First Amendnent focuses on the defendant’s attitude toward
the truth of the information itself, unlike the commopn | aw nalice
i nquiry which neasures the defendant’s attitude toward the

plaintiff as an individual. See Sprague v. Am Bar Ass’'n, 276 F

Supp. 2d 365, 377 n.17 (E.D. Pa. 2003) (explaining the
di stinction between actual malice and common |aw malice “is the
obj ect of defendants’ reckl essness; a defendant who acts with
common |aw nmalice acts with reckl essness toward the plaintiff
hi nsel f, whereas one acting with actual malice acts with
reckl essness toward the truth of the publication”) (internal
citations omtted).

The exact contours of the concept of actual nalice have
never been drawn with precision. However, certain boundaries are

fi xed. See Schiavone, 847 F.2d at 1090. Actual nmlice cannot be

i nputed nerely based on an erroneous interpretation of the facts

underlying the defamatory statenent. See Tine v. Pape, 401 U. S.

279, 290 (1971) (“Time’s omssion of the word ‘alleged anounted
to the adoption of one of a nunber of possible rational
interpretations of a docunent that bristled with anbiguities.

The deli berate choice of such an interpretation, though arguably
reflecting a m sconception, was not enough to create a jury issue

of ‘malice’ under New York Tines”). A finding of actual nalice

is appropriate, however, where the defendant had “obvi ous reasons

to doubt the veracity of the informant or the accuracy of his
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reports,” St. Amant, 390 U. S. at 732 (footnote omtted); such as
where the defendant is aware of internal inconsistencies or has
access to apparently reliable information that contradicts the

defamatory assertions. Schiavone Const., 847 F.2d at 1090

(internal citations omtted).
Furthernore, a party seeking to denonstrate actual
mal i ce need not rely solely on an adm ssion fromthe nmouth of the

publisher. See Herbert v. Lando, 441 U.S. 153, 170 (1979)

(noting that a plaintiff may “rarely be successful in proving
awar eness of fal sehood fromthe nouth of the defendant hinself”).
Rather, a plaintiff may rely on objective circunstantial evidence
in order to “override defendants’ protestations of good faith and
honest belief” as to the truth of the statenents. Schi avone
Const., 847 F.2d at 1090 (citing St. Amant, 390 U. S. at 732).

At the outset, the Court concludes that Wnfrey’s
denials of “actual malice” in making the all egedly defamatory
statenents are not controlling. As explained above, the question
of actual nmalice is a subjective inquiry as to the defendant’s
belief to be made by the finder of fact. As the Suprene Court
has noted, a defendant cannot “automatically insure a favorable
verdict by testifying that he published with a belief that the
statenments were true.” St. Amant, 390 U. S. at 732.

Actual malice exists where a statenment was made with

either: (1) know edge of its falsity; or (2) reckless disregard
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toits truth or falsity. See New York Tines, 376 U S. at 279-80.

In order to show reckless disregard for the truth or falsity of a
statenent, the plaintiff nust put forth sufficient evidence to
support the conclusion that the defendant “entertained serious
doubts as to the truth of his publication,” St. Amant, 390 U. S
at 731; or “subjective awareness of probable falsity.” MDowell,
769 F.2d at 915 (quoting Gertz, 418 U.S. at 335 n.6).

Plaintiff has not argued, and therefore the Court need
not address, that actual nmalice can be denonstrated by Wnfrey’'s
havi ng know edge of the falsity of the allegedly defamatory
coments nmade at the COctober Meeting and Novenber Press
Conference. Instead, the Court will focus on whether Plaintiff
has presented cl ear and convi nci ng evi dence denonstrating
Wnfrey' s reckless disregard as to the truth of the allegedly
def amat ory statenents.

There are at |east two nethods available to aid
Plaintiff in showi ng reckl ess disregard for purposes of actual
mal i ce.

Under the first approach, a plaintiff presents evidence
t hat the defendant knows or has information which casts doubt as
to the truth of the allegedly defamatory communi cation. The
second approach through which a plaintiff can establish reckl ess
disregard is by denonstrating that the publisher purposefully

avoi ded contradictory information due to the publisher’s doubts
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as to the truth of his owm statenents. This theory is akin to
the proverbial “burying one’s owmn head in the sand” to avoid
obtaining conflicting information. Wth respect to this

pur poseful avoi dance theory, however, courts have recogni zed t hat
a failure to investigate the facts underlying an all egedly
defamatory statenent, standing alone, does not rise to the |evel
of actual malice. St. Amant, 390 U. S. at 733 (“Failure to

i nvestigate does not in jtself establish bad faith.”) (enphasis
added); Marcone, 754 F.2d at 1089. Therefore, while failure to
investigate is one thing, “the purposeful avoidance of the truth

isin a different category,” Harte-Hanks, 491 U S. at 692, and

may rise to the |level of actual nmalice.
I n applying this purposeful avoidance theory, the

Suprene Court in Harte-Hanks, held that sufficient evidence of

actual malice existed to support a jury verdict in a defamation

action where, inter alia, a newspaper failed to interview a key

witness or listen to audio tapes directly relevant to the events
bei ng reported on, and the circunstances suggested that these
actions were taken based on a fear that this information m ght
contradict the story that the newspaper intended to print. See

491 U. S. at 682-83. Simlarly, in Curtis Publishing Co. v.

Butts, 388 U. S. 130, 161 n.23 (1967), the Court found actual
mal i ce where a newspaper failed to interview a wi tness who had

the sane access to the facts as the newspaper’s informant and/or
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review filmof the event being reported on.3 According to these
teachi ngs, actual malice may be found where there is sufficient
evi dence from which a reasonable jury could infer that the
publ i sher of the statenent subjectively doubted the truth of the

underlying information. See Fischbein, 237 F.3d at 286-87;

accord Dunn v. Air Line Pilots Ass’'n, 193 F.3d 1185, 1207-08

(11th Gr. 1999) (“Wien there is no pressing need for immedi ate
publication of a defamatory all egation, actual malice may be
inferred if the investigation given to the allegation is grossly
i nadequat e under the circunstances.”) (internal citations

omtted); Vandenburg v. Newsweek, Inc., 441 F.2d 378, 380 (5th

Cr. 1971) (recognizing that “actual nmalice may be inferred when
the investigation for a story which is not ‘hot news’ was grossly
i nadequate”) (citing Butts, 388 U S. at 156-158); Lohrenz v.
Donnel ly, 223 F. Supp. 2d 25, 51 (D.D.C. 2002) (“There is no duty
for a defamation defendant to conduct further investigation,
unless the failure to conduct further investigation was so
glaringly deficient that the Court could infer that defendants
acted with ‘reckless disregard.’”) (internal citation omtted);

Medure v. New York Tinmes Co., 60 F. Supp. 2d 477, 487 (WD. Pa.

1999) (“[A] nedia defendant’s purposeful avoidance of the truth

31 Al t hough both Harte-Hanks and Butts concern nedi a
defendants, this fact is not critical to the principle espoused
in these cases. Thus, the proposition that purposeful avoi dance
can constitute actual malice is not limted in scope to only
medi a def endant s.
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may be evidence of actual malice.”) (internal citation omtted);

Mles v. Nat'l Enquirer, Inc., 38 F. Supp. 2d 1226, 1229 n.1 (D

Col 0. 1999) (recognizing that evidence of a grossly inadequate
investigation is probative of actual malice in keeping with New
York Tinmes and its progeny).

Finally, under certain circunstances, the issue of
whet her a publisher’s purposeful avoi dance of infornmation that
contradi cts the substance of an all egedly defanatory statenent
rises to the |l evel of actual malice may be grounds to deny

summary judgnent. In Suzuki Mtor Corp. v. Consuners Union of

US., Inc., 330 F.3d 1110, 1138-39 (9th Cr. 2003), the N nth

Crcuit denied summary judgnent where the publisher of a consuner
safety report had know edge that its safety tests were
potentially biased. The court reasoned that the publisher’s

f orebearance fromlooking into its testing procedures, once they
knew they may be deficient, could lead a jury to concl ude that

t he publisher refused to conduct such an internal investigation
because it was aware that doing so would disclose the falsity of
its consunmer product rating. 1d. at 1139.

Wth these principles in mnd, turning to the case
presently before the Court, a brief recitation of several key
dates and events is helpful in placing in context the question of
actual malice.

Cct ober 6, 2007
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Wnfrey receives a phone call from Sanuel (Chief
Executive Oficer of ONAG alerting her to the fact that 15
ONLAG students conpl ained to Samuel about m streatnent by the
Dorm Parents. Samuel informs Wnfrey that he suspects that there
was “sexual inpropriety” between the students and the Dorm
Parents. (Wnfrey Dep. 104:8-17.)
Oct ober 8, 2007
Plaintiff meets with Wnfrey in Chicago and is inforned
that she is being placed on admnistrative leave. Plaintiff
contends that she was not afforded an opportunity to di scuss any
issues with respect to ONLAG during this neeting. (Mamane Dep
57:17-22, 58:21-22, 344:8-17.) Wnfrey disputes that Plaintiff
was not presented an “opportunity to talk” at the October 8th
meeting. (Wnfrey Dep. 259:1-6.)
Oct ober 17, 2007
ONLAG rel eases a press statenent stating that an
internal investigation is being conducted into allegations of
m sconduct toward the students but that Plaintiff is not the
subject of the allegations. (Defs.” Mot. Summ J. Ex. C 15.)
Oct ober 18, 2007
Plaintiff and Wnfrey speak on the phone. Wnfrey's
position is that she discussed Plaintiff’s understanding of the
events at OANLAG during the COctober 18th phone call, however,

Plaintiff disputes that any substantive di scussions concerni ng
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the events at OMALAG occurred. Both Plaintiff and Wnfrey concur
that this phone call represented the |ast comuni cati on between
themprior to Wnfrey’s all egedly defamatory statenents.
Oct ober 20, 2007
Wnfrey organi zes a neeting with the parents of the
students at ONLAG in order to discuss the allegations of abuse.

Novenber 5, 2007%

32 On Cctober 22, 2007, in anticipation of scheduling the
Novenber Press Conference, Wnfrey sent an e-mail to certain
enpl oyees of Harpo and OMLAG which stated:

Hi ndsight is 20/20 but it is clear to ne now that WE

[sic] should have had a press conference after neeting

wi th the parents and avoi ded all of these inaccuracies
and “spinned” the story with the truth.

We all knew it was going to get out and were warned and

advi sed by I saac fromgovernance board to “tell your own

story.”

(Wnfrey Dep. Ex. 35.) Wnfrey acknow edged that this e-nail
references a conversation that she had with an individual (Isaac)
fromthe Governance Board of OALAG who suggested “goi ng ahead
with the story and relating our version of what was happeni ng
with the story rather than letting all of the South African
newspapers spin the story.” (Wnfrey Dep. 253:1-13.) Wnfrey
acknow edged that she also felt it was necessary to have a press
conference immediately after the COctober Meeting in order to have
her “story” dissemnated to the public. (See id. 253:15-20.)
Thi s evidence indicates that Wnfrey was cogni zant that her
presentation of the events at ONAG represented a “story” which
woul d be shaped by the available information. The fact that
Wnfrey elected to schedul e the Novenber Press Conference and
present a “story” which, as discussed above, inplicated
Plaintiff’s involvement with the all egations of abuse w t hout
first receiving input fromPlaintiff creates a reasonable
inference that Wnfrey intended to “spin” the story wth her
version of the facts and avoid receiving contradictory
information fromPlaintiff. See Vandenburg, 441 F.2d at 380
(recogni zing that “actual malice may be inferred when the
investigation for a story which is not ‘hot news’ was grossly

- 115 -



Wnfrey holds a press conference with the nedia in
whi ch she discusses the allegations of abuse at OMNAG

In light of this factual predicate, the Court wll
address each approach through which Plaintiff seeks to establish
Wnfrey' s reckless disregard as to the truth or falsity of the
al | egedly defamat ory conmmuni cati ons.

First, according to Wnfrey, at the tinme of the
Novenber Press Conference®* she did not believe that “Plaintiff
knew' or that Plaintiff “was responsible” for any of the child

abuse alleged to have taken place at the school.3** Wnfrey's

i nadequate”); see generally Pep v. Newsweek, Inc., 553 F. Supp.
1000, 1003 (S.D.N. Y. 1983) (noting that the failure to
investigate is relevant to the determ nation of actual malice
where it tends to show that a publisher did not care whether a
statenment was truthful or not or did not want to discover facts
that would contradict his information).

33 Al though Wnfrey's testinony is limted to her state of
mnd at the tine of the Novenber Press Conference, there is
nothing in the record to suggest that Wnfrey did not possess the
same opinion with respect to Plaintiff’s know edge of the
al l egati ons of abuse throughout the entire relevant tine period.

34 During her deposition Wnfrey stated that “[a]t the
time that | made this press conference, | could tell you that |
did not believe that [Plaintiff] knew. . . . | did not believe
that [Plaintiff] knew”™ (Wnfrey Dep. 172:16-20.) Wnfrey
further stated that “[a]t the tine of this press conference , the

reason why | didn't use [Plaintiff’s name] — if | had believed
that [Plaintiff] knew, | would have been using her nanme. And if
| had believed that [Plaintiff] knew, | would have not said
‘“adults.” | would have said ‘the head of the acadeny who was in
charge of these girls.” |If | had believed that [Plaintiff] was
responsible, I would, with the voice that |I have, | would have
used it and that’s what | would have said.” (1d.)
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statenent is consistent with the press rel ease i ssued by ONAG on
Cctober 17, 2007, which stated that “[t] he Head of Acadeny
[Plaintiff] is not the subject of the allegation of m sconduct.”
(Defs.” Mot. Summ J. Ex. CG15.) Inportantly, despite professing
that she did not know that Plaintiff was inplicated in any
wrongdoi ng, the allegedly defamatory statenents by Wnfrey
(statenments (1) through (12) fromthe Cctober Meeting and
statenents (1) through (6) fromthe Novenber Press Conference as
defined above), when viewed in the |light nost favorable to
Plaintiff, are capable of creating exactly the opposite
inpression in the mnd of the average listener. Therefore, if
the jury were to conclude that the conpl ai ned-of statenents were
defamatory, it could also infer that naking defamatory statenents
with the belief that the underlying facts were fal se constitutes
actual nalice.

Second, Plaintiff argues that she has presented clear
and convinci ng evidence of actual malice, sufficient to survive
summary judgnent, based upon Wnfrey’'s purposeful avoi dance of
i nformati on exonerating Plaintiff fromany w ongdoi ng concerning
the allegations of abuse. Plaintiff points out that at no tine
after the allegations of abuse surfaced in the nedia, was she
interviewed by Wnfrey or anyone associated with ONAG or the
internal investigation teamto determ ne what she knew of the

allegations. Plaintiff contends that the fact that she was not
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allowed to “tell her side of the story” in order to exonerate
hersel f of any wongdoi ng before Wnfrey “went public” with her
comments denonstrates Wnfrey's reckless disregard for the
veracity of the allegedly defamatory statenents.

The Supreme Court’s decision in Harte-Hanks is

instructive with respect to this issue. The controversy in

Har t e- Hanks i nvol ved the publication of statenents by a grand

jury witness that a political candidate had attenpted to bribe
one of the grand jurors. 491 U S. at 660. During its
investigation of the allegations of corruption, the newspaper
whi ch published the statenents failed to nmake any effort to
interview the “key witness” or review tape recordi ngs of the
conversations underlying the bribery charges. 1d. at 692.°3
The Suprenme Court reasoned that the fact that both the
W tness and the tape recordings were resources that were easily
avai l able and nost likely to either corroborate or disprove the
facts underlying the story, and defendant neglected to utilize
ei ther source, created a reasonable inference that these
om ssions were notivated by a desire to avoid contradictory

information. See id. at 682-83. Under these circunstances, the

35 This is different fromthe duty to investigate. In
one, the defendant could have found the information by seeking it
out through an investigation. By contrast, purposeful avoi dance
is when the information is readily avail able and yet discarded in
order to avoid learning facts which nmay underm ne the speaker’s
subj ective beliefs.
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failure to check readily avail abl e sources reveal ed the
publ i sher’s doubts as to the veracity of the information relied
upon. See id. The Suprene Court concluded that this evidence of
an intent to avoid the truth, when considered with the entirety
of the facts, was sufficient to support a jury finding of actual
mal i ce based on clear and convincing evidence. See id. at 692-
93.

As in Harte-Hanks, according to Plaintiff’'s version of

the facts, Plaintiff was never interviewed or given an
opportunity to speak with Wnfrey or any individual associated
with ONLAG or Wnfrey’'s internal investigation team concerning
the events which transpired at ONLAG in order to avoid receiving
contradictory information.® Plaintiff argues that her position
as Headm stress rendered her a critical source of information

W th respect to the pervasiveness of physical and sexual abuse by
the Dorm Parents at OALAG and nore specifically her own role, if
any, in this abusive treatnent. Plaintiff contends that Wnfrey
had a sinple and effective neans to hear facts from her which
potentially could have indisputably exonerated Plaintiff from any
wrongdoing with respect to the abuse allegations. This is

particularly conmpelling since Plaintiff was sitting right across

36 By coi nci dence, on Cctober 8, 2007, just as the
controversy at OANLAG began to surface, Plaintiff had a pre-
arranged nmeeting with Wnfrey concerning ONLAG student adm ssions
for the foll ow ng school year
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fromWnfrey in Chicago at the tinme that the all egations of
i npropriety surfaced.

Plaintiff contends that even a cursory interview with
her woul d have served to either corroborate or disprove to a
| arge extent any suspicion that she had know edge or was invol ved
in the abusive treatnment of the OANLAG students. Instead Wnfrey
el ected to forego the option of questioning Plaintiff directly as
to her know edge of the abusive conduct and published statenents
whi ch arguably created the inpression that Plaintiff did in fact
have sone | evel of involvenent in the Dorm Parents m sconduct.
Therefore, viewing the evidence in the light nost favorable to
Plaintiff, she has produced facts of record, which if believed,
show by cl ear and convinci ng evidence that Wnfrey entertained
serious doubts as to the truth of the statenents nmade during the
Cct ober Meeting and the Novenber Press Conference.

D. Fal se Light Analysis

“The tort of false light involves ‘publicity that
unreasonably places the other in a false light before the

public.”” dolli v. lravani, 651 F. Supp. 2d 356, 376 (E.D. Pa.

2009) (quoting Rush v. Phila. Newspapers, Inc., 732 A 2d 648, 654

(Pa. Super. C. 1999)). 1In order to establish a cause of action
for false light, it nust be shown that: (1) the false light in
which the plaintiff was placed would be highly offensive to a

reasonabl e person; and (2) the defendant had know edge or acted
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in reckless disregard as to the falsity of the publicized matter
and the false light in which the plaintiff would be placed. Lin

V. Rohm and Haas Co., 293 F. Supp. 2d 505, 521-22 (E. D. Pa. 2003)

(citing Qurran v. Children's Serv. Cr., 578 A 2d 8, 12 (Pa.

Super. C. 1990) (quoting Restatenent (Second) of Torts 8§
652E))).%" The false light in which the plaintiff is placed nust
“entail such a ‘major msrepresentation of [the plaintiff’s]
character, history, activities or beliefs that serious offense

may reasonably be expected to be taken.’” Puchalski v. Sch.

Dist. of Springfield, 161 F. Supp. 2d 395, 410 (E. D. Pa. 2001)

(quoting Curran, 578 A . 2d at 13); see, e.q., Fanelle v. lLoJack

Corp., 79 F. Supp. 2d 558, 563 (E.D. Pa. 2000) (finding that

presentation of plaintiff as an arrestee in a car theft

i nvestigation would be highly offensive to a reasonabl e person).
As expl ai ned above, after drawing all reasonable

inferences in Plaintiff’s favor, the statenents nmade by Wnfrey

during the October Meeting and the Novenber Press Conference

could be interpreted to convey that Plaintiff had sone know edge

37 Al though a claimfor false light invasion of privacy
under Pennsylvania | aw generally involves the public disclosure
of private facts concerning the plaintiff, courts applying
Pennsyl vani a | aw have found that “[i]t is enough [for the
plaintiff] that the defendant has given publicity to any matter
concerning the plaintiff that creates a ‘highly offensive false

i npression about the plaintiff.” Fogel v. Forbes, Inc., 500 F
Supp. 1081, 1087-88 (E.D.Pa. 1980); see, e.qg., Tanzosh v. InPhoto
Surveillance, Kroll, Inc., No. 05-1084, 2008 W. 4415693, at *6

(MD. Pa. Sept. 26, 2008); MGee v. Tines Leader, No. 90-1098,
1990 W. 288628, at *2 (MD. Pa. Sept. 14, 1990).
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and/ or involvenent in the abusive treatnent of the OANAG
students. In her position as an educational professional, any
inplication that Plaintiff would condone physical and/or sexual
abuse of students under her supervision could be deened highly

of fensive, therefore Defendants are not entitled to judgnent as a

matter of lawon this issue. See Harris by Harris v. Easton

Publ'g Co., 483 A 2d 1377, 1387 (Pa. Super. Ct. 1984) (whether
publication of welfare applicant’s history is highly offensive is

a question of fact precluding summary judgment); Martin v. Min.

Publ ' ns, 510 F. Supp. 255, 259 (E.D. Pa. 1981) (denying summary

j udgnent and finding that whether a portrayal of an individual as
a “transvestite” and a “drunk” would be highly offensive to a
reasonabl e person under Pennsylvania |law is a question to be
presented to the jury).

As wth her defamation clains, Plaintiff nust
denonstrate that actual malice exists in order to succeed on her
false light claim Wth respect to actual malice, Plaintiff
relies upon the identical substantive allegations in support of
her claimfor false |ight as her defamation clainms. As discussed
above, because Plaintiff has produced sufficient evidence, which
if believed, satisfies the clear and convincing standard for
denonstrating Wnfrey’s reckless disregard for the truth, sunmary

judgnent is not appropriate on Plaintiff’s claimfor false Iight
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i nvasi on of privacy. 3

E. Intentional Infliction of Enotional Distress Anal ysis

The Pennsyl vani a Suprene Court has neither accepted nor
rejected the tort of intentional infliction of enotional distress
(“I'ED’) as part of Pennsylvania law. See Lin, 293 F. Supp. 2d
at 522 (noting that the Pennsylvania Suprenme Court has never
addressed the question of whether this tort is cognizabl e under
Pennsyl vania | aw). The Pennsyl vani a Superior Court has held,
however, that a claimfor |II1ED exists where the all eged conduct

IS “so outrageous in character, and so extrenme in degree, as to

38 Def endants argue that the concept of “publicity” is
m ssing with respect to the statements made during the October
Meeting as this was a “closed” neeting limted to the parents of
ONLAG students and the statenments nade were not otherw se
publicly dissem nated. Comment a to section 652D of the
Rest atenent (Second) of Torts, defines publicity as making the
matter “public, by communicating it to the public at large, or to
so many persons that the matter nust be regarded as substantially
certain to beconme one of public knowedge . . . . It is [a
matter] of a communication that reaches, or is sure to reach, the
public.” Restatenment (Second) of Torts 8 652D cnt. a (1977).
The el enment of publicity has been established where facts were
di sclosed to as few as seventeen individuals. See Harris, 483
A. 2d at 1385-86 (holding that “conmunication to a group of
seventeen individuals is |arge enough to constitute publicity as
a matter of law'). Here, Defendants did not disclose the exact
nunber of parents who attended the October Meeting in support of
their argunent that the publicity el enent was not net.
Furthernore, although Defendants attenpted to nmaintain
confidentiality with respect to Wnfrey's statenents during the
Cct ober Meeting, the parents who attended the neeting were not
prohi bited fromdissem nating the all egedly damagi ng i nformation
concerning Plaintiff outside of the Cctober Meeting. Under the
circunstances, the Court cannot conclude that Defendants are
entitled to judgnent as a matter of law with respect to the
el ement of publicity.
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go beyond all possible bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a civilized community.”

Id. (quoting Hunger v. Grand Cent. Sanitation, 670 A 2d 173, 177

(1996)). In order to nake out an I ED claimthe “recitation of
the facts to an average nenber of the community [shoul d] arouse
his resentnent against the actor, and lead himto exclaim
‘“Qutrageous!’” 1d. (quoting Hunger, 447 670 A 2d at 177).

Al t hough the Pennsyl vani a Suprene Court has not
established that a show ng of physical injury is necessary to
make out an II1ED claim (or even that a tort for I1ED exists in
Pennsyl vani a), state and federal courts within the Third Crcuit
recogni ze that physical injury is a prerequisite for such a

claim See, e.qg., D Loreto v. Costigan, 600 F. Supp. 2d 671

690 (E.D. Pa. 2009) (Buckwalter, J.) (“Pennsylvania |aw requires
sone type of physical harm due to the defendant’ s outrageous
conduct to satisfy the severe enotional distress elenent.”);

Robi nson v. May Dep’'t Stores Co., 246 F. Supp. 2d 440, 444 (E. D

Pa. 2003) (Brody, J.) (stating that Pennsylvania |aw requires
plaintiff to establish “physical injury or harmi for an II1ED

clainm; Dixon v. Boscov's, Inc., No. 02-1222, 2002 W. 1740583, at

*3 (E.D. Pa. July 17, 2002) (Reed, J.) (holding that conplaint
that failed to allege any physical injury did not state a claim

for |1 ED under Pennsylvania | aw); Reeves v. Mddletown Athletic

Ass’'n, 866 A 2d 1115, 1122-23 (Pa. Super. Ct. 2004) (“plaintiff
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must suffer sone type of resulting physical harmdue to the

def endant’ s outrageous conduct”); Fewell v. Besner, 664 A 2d 577,

581-82 (Pa. Super. Ct. 1995) (citing Kazatsky v. King David Menil

Park, 527 A 2d 988, 995 (Pa. 1987)).

Here, Plaintiff does not allege any type of physical
injury associated with Defendants’ conduct. 1In light of the
precedent set forth above, the Court concludes that summary
judgnent is appropriate in favor of Defendants on Plaintiff’s

|1 ED claim

V. CONCLUSI ON

For these reasons, the Court concludes that a conflict
of laws analysis requires application of Pennsylvania law to
Plaintiff’s clainms. Furthernore, the Court concl udes that
certain statenents fromthe October Meeting and the Novenber
Press Conference, identified above, are capable of defamatory
meani ng and “of and concerning” Plaintiff under Pennsylvania | aw.
The Court further finds that Plaintiff qualifies as alimted
public figure under the First Anmendnent, but that, if believed by
the jury, Plaintiff has pointed to sufficient evidence of record
denonstrating that Wnfrey acted with actual malice to satisfy
the clear and convi ncing evidence standard. Finally, the Court
concludes that Plaintiff has presented insufficient evidence of

physical injury resulting from Defendants’ conduct in support of
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her claimfor intentional infliction of enotional distress.

In I'ight of these conclusions, Defendants’ notion for
summary judgnment will be granted in part and denied in part with
respect to the defamation clains in accordance with this
Menor andum  Furthernore, Defendants’ notion wth respect to
Plaintiff’s false light claimw Il be denied. Finally,

Def endants’ notion for summary judgnent with respect to
Plaintiff’s claimfor intentional infliction of enotional

distress will be granted. An appropriate order wll issue.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

LERATO NOWUYO MZAMANE, : ClVIL ACTI ON
) NO. 08-4884
Pl aintiff,
V.

OPRAH W NFREY, et al.
Def endant s.
ORDER
AND NOW this 15th day of March, 2010, for the reasons
stated in the acconpanyi ng Menorandum it is hereby ORDERED t hat
Def endants’ notion for summary judgnent is DENIED in part and
GRANTED in part as foll ows:
1. Summary judgnent is DENIED as to Plaintiff’s
defamation clainms (Counts IIl, 1V, V);
2. Summary judgnent is DENIED as to Plaintiff’s claim
for false light invasion of privacy (Count I);
3. Summary judgnent is GRANTED as to Plaintiff’s
claimfor intentional infliction of enotional
di stress (Count 11).
It is hereby further ORDERED that Defendants’ notion
for leave to file reply brief to Plaintiff’s response to
Def endants’ notion for summary judgnent (doc. no. 69) is GRANTED
It is hereby further ORDERED that Plaintiff’s notion to

seal Exhibit Dto Plaintiff’s response in opposition to
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Def endants’ notion for summary judgnent (doc. no. 57) is GRANTED
It is hereby further ORDERED that this matter is

specially listed for trial to begin on March 29 2010 at 9: 30

a.m, in Courtroom 11A, United States Courthouse, 601 Market

Street, Phil adel phia, Pennsylvania. %

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

39 A final pretrial conference is SCHEDULED on March 19,
2010, at 9:00 a.m, in Courtroom 11A United States Courthouse,
601 Market Street, Philadel phia, Pennsylvani a.
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