I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE AUSTI N, ; NO. 05-280
Petitioner, '
V.
UNI TED STATES OF AMERI CA,

Respondent .
MEMORANDUM
EDUARDO C. ROBRENO, J. March 10, 2010

Before the Court is George Austin’s (“Petitioner”)
petition, pursuant to 28 U S.C. 8§ 2255 (the “Mdtion”), alleging

five grounds of ineffective assistance of his trial and appellate

counsel, in violation of his Sixth Anmendnent rights. For the
reasons that follow, the Mdtion will be denied and the petition
will be dismssed.

FACTUAL BACKGROUND
On Decenber 8, 2005, Petitioner was convicted by a jury

of the follow ng twenty-nine (29) crimnal charges:?

Count 1:
Conspiracy to interfere with interstate conmerce by

robbery, in violation of 18 U.S.C. § 1951(a);

! See doc. no. 97 (Governnment withdrew 2 counts of Hobbs
Act robbery and 2 counts of 8 924(c) before going to trial).



Counts 2, 4, 6, 8, 12, 14, 16, 18, 20, 22, 24, 28, 30 & 32
(14 Counts):

Ai di ng and abetting and interference with interstate
conmerce by robbery, in violation of 18 U.S.C. 8§ 1951
& 1952;

Counts 3, 5, 7, 9, 13, 15, 17, 19, 21, 23, 25, 29, 31 & 33
(14 Counts):

Carrying and using, and aiding and abetting the
carrying and using, of a firearmduring and in relation
to a crine of violence, in violation of 18 U.S.C. §

924(¢) (1).

The facts supporting the indictnment were that, from
January 10, 2005 through February 9, 2005, Petitioner and three
co-conspirators commtted a series of arnmed robberies at corner
stores and convenient stores in and around Phil adel phia' s 25th
Police Precinct. During these robberies, the robbers wore nasks,
were arnmed with a shotgun and a handgun,? and woul d t hreaten and
sonetinmes hit their victins.

On February 9, 2005, the gunnen robbed one conveni ence

2 Petitioner and the co-conspirators were charged with
using the foll ow ng | oaded weapons during the comm ssion of the
robberies: one Rem ngton W ngmaster punp shotgun, nodel 870 LH
with an obliterated serial nunber containing five |ive rounds of
amuni tion and one Bryco arns .38 caliber handgun, nodel #380,
serial nunmber 1254394 containing six live rounds. See
| ndi ct ment .
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store at 9:33 p.m and another convenience store at 11:45 p. m
Shortly thereafter, at approxi mtely m dni ght on February 10,
2005, Phil adel phia Police stopped a car and apprehended
Petitioner George Austin and co-conspirators Eric Andrews, Dujuan
Ander son, and Kareem Stansbury.® The Police recovered evidence
of the robberies, which included noney, guns, and certain
cl ot hi ng.

On March 7, 2006, this Court sentenced Petitioner on

the followng twenty-five (25) crimnal charges:

Counts 1, 12, 13, 16, 2, 20, 22, 28, 30, 32, 4, 6:

57 nonths inprisonment; 3 years supervised rel ease;

$8,881 restitution; and a $2,500 special assessnent;

Counts 13, 15, 17, 21, 23, 29, 31, 33, 5, 7, 9:

25 years inprisonnent (to run consecutive to Counts 1

3 On May 11, 2005, Petitioner was charged with the
following crimnal counts: (a) one (1) count of conspiracy to
commt Hobbs Act robbery, in violation of 18 U.S.C. 8§ 1951(a);
(b) fourteen (14) counts of obstructing, delaying, and affecting
commerce and the novenent of articles and commodities in
commerce, and attenpting to do so, by robbery (Hobbs Act
robbery), in violation of 18 U S.C. 8§ 1951(a) and 2; and (c)
fourteen (14) counts of know ngly using and carrying, and aiding
and abetting the use and carrying of, a firearm during and in
relation to a crime of violence for which Defendants nay be
prosecuted in a court of the United States, that is, conspiracy
tointerfere with cormerce by robbery, in violation of 18 U S. C.
§ 924(c)(1) and 2.

Both Petitioner and Eric Andrews pleaded not guilty and
wer e subsequently found guilty at a trial by jury before this
Court.
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2, 3, 4, 6, 8, 12, 14, 16, 20, 22, 28, 30, 32);

Count 3:
7 years inprisonnent (to run consecutive to Counts 1

2, 3, 4, 6, 8, 12, 14, 16, 20, 22, 28, 30, 32));

Counts 18, 19, 24, 25:

DI SM SSED.
See Sent. J., doc. nos. 132-33 (total prison sentence of 286
years and 9 nonths inprisonnment, of which 282 years conprised
statutory mandatory sentences; 5 years supervised rel ease, $8, 881
restitution, a $2,500 special assessnent); see also Govt Resp. 2,

doc. no. 162.

1. PROCEDURAL HI STORY

On March 15, 2006 Petitioner filed a tinely appeal of
his sentence to the Third Crcuit, which on June 7, 2007,
affirmed this Court’s judgnent. See Govt Resp 2.

On April 15, 2008, Petitioner filed the instant habeas
corpus nmotion , pursuant to 28 U.S.C. § 2255, challenging this
Court’s sentence and requesting that the Court vacate, set aside,
or correct his sentence for ineffective assistance of counsel.

See Pet’'r’s Mdt., doc. no. 156.°%

4 The instant Mdtion was not filed with the clerk’s
office until April 28, 2008. However, as Petitioner signed the
Motion on April 14, 2008, it is appropriate to deemthat the date
upon which it was filed for purposes of the statute of
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In his habeas notion, Petitioner alleges ineffective
assi stance of counsel of trial and appellate counsel, R Kerry

Kal nbach, Esq., on the followi ng five grounds:

1. Whet her trial counsel failed to object to the
i ndi ctment before trial, in violation of the Sixth
Anmendnent ; °

2. Whet her trial counsel failed to object to the

Indictnent 18 U.S.C. 8§ 924(c)(1) counts on
mul tiplicity grounds prior to trial;

3. Whet her trial counsel failed to object to jury
instructions at trial, which nerged 18 U . S.C. §
371 with 18 U. S. C. 1951, Hobbs Act conspiracy;

4. Whet her trial/appellate counsel failed to file a
tinmely petition for certiorari with the U S.
Suprenme Court on Petitioner’s request; and

5. Whet her trial counsel failed to suppress a coerced
confession prior to trial.

See Pet’'r’s Mot. 6-7.

l[imtations. See Burns v. Mrton, 134 F.3d 109, 113 (3d Cr
1998) (holding that it is appropriate to deem a habeas petition
filed at the tine it is delivered to prison officials for mailing
since a prisoner is unable to influence whether a habeas petition
is received pronptly by the district court).

> Here, Petitioner contends that his trial counsel failed
to object to the conpetency of Indictnment counts 1 and 2 prior to
trial and failed to object to the conviction or sentence where
mul tiple counts under 18 U S.C. 8§ 924(c) were linked to a single
conspiracy count. See Pet’'r’'s Mt 6.
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On Decenber 10, 2008, the CGovernnent filed a response
in opposition to Petitioner’s Mtion, to which Petitioner replied
on January 12, 2009. See Govt Resp; Pet’'r’s Traverse,

respectively. Petitioner’s Mtion is now ripe for adjudication.

I11. LEGAL PRI NCl PLES

A. Legal Standard

Section 2255 allows a prisoner in federal custody to
attack his sentence if it was inposed in violation of the
Constitution or statute, the court |acked jurisdiction to inpose
it, it exceeds the maxi mumallowed by law, or it is otherw se
subject to collateral attack. See 28 U. S.C. § 2255. The
petitioner is entitled to an evidentiary hearing as to the nerits
of his claimunless it is clear fromthe record that he is not

entitled to relief. See United States v. Victor, 878 F.2d 101,

103 (3d Cir. 1989).°
Further, 8§ 2255 “is expressly limted to challenges to

the validity of the petitioner's sentence." United States v.

Eakman, 378 F.3d 294, 297 (3d Cr. 2004) (internal citations
omtted). "Section 2255 permts relief for an error of |aw or

fact only where the error constitutes a 'fundanental defect which

6 Here, Petitioner is not entitled to an evidentiary
heari ng because it is clear fromthe record that his habeas
petition should be denied for the reasons herein. Further, the

Court need not address Petitioner’s substantive all egations
because di sm ssal of the instant habeas petition is warranted on
procedural grounds.

- 6-



inherently results in a conplete mscarriage of justice.'" |1d.
at 298 (citations omtted). To prove successful, a petitioner is
required to allege “(1) that the district court received
"msinformation of a constitutional magnitude' and (2) that the
district judge relied at least in part on that m sinformation."

Id.

B. Appl i cabl e Law

Under the Sixth Anmendment, crimnal defendants are
entitled to the “‘effective assistance of counsel’ -- that is,
representation that does not fall *‘below an objective standard of

reasonabl eness’ in light of ‘prevailing professional nornmns.

Bobby v. Van Hook, 130 S. C. 13, 16 (2009) (citing Strickland v.

Washi ngton, 466 U.S. 668, 686 (1984)). The Strickland Court

devel oped a two-pronged standard governing ineffective assistance

of counsel clains. 466 U. S. at 668; see also WIllians v. Taylor,

529 U. S. 362, 363 (2000) (stating that the “Strickland test

gqualifies as ‘clearly established Federal |aw, as determ ned by
the Suprene Court’”).

First, a petitioner nust show that his counsel’s
performance was deficient. [d. at 687. To denonstrate
deficiency, Petitioner nust show that his trial counsel’s
performance “fell bel ow an objective standard of reasonabl eness,”
a performance which the court judges based on the case-specific

facts and “as of the tine of counsel’s conduct.” 1d. at 688, 690
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(establishing that failure to raise a neritless clai mdoes not
warrant ineffectiveness as counsel). Further, Petitioner here
“must overcone the presunption that, under the circunstances, the
chal I enged action ‘m ght be considered sound trial strategy.’”
Id. at 689.

Second, a petitioner nust show that the deficient
performance prejudiced his defense. [d. To establish prejudice
by a deficient performance, Petitioner nmust denonstrate that
“counsel s errors were so serious as to deprive the defendant of

afair trial or a trial whose result is reliable.” Strickland,

466 U.S. at 687. Here, Petitioner nust show that “there is a
reasonabl e probability’ that, but for counsel’s unprofessional
errors, the result of the proceedi ng woul d have been different.”

Id. at 694.

V. ANALYSI S

The Court denies Petitioner’s ineffective assistance of
counsel clains because Petitioner fails to neet both prongs of
Strickland. Even assum ng that any of the exanples of
i neffective assistance of counsel proffered by Petitioner do
constitute deficient performance to satisfy prong one of
Strickland, Petitioner is unable to show that these actions were

prejudicial to his defense.

! “A reasonabl e probability is a probability sufficient
to underm ne confidence in the outcone.” [|d. at 687.
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The Strickland court found that the Petitioner bears

t he burden of denonstrating that his trial counsel’s errors were
prejudicial. [d. at 697 (finding that the court need not address
the quality of counsel’s performance where a defendant failed to
establish prejudice). To denonstrate prejudice, Petitioner nust
establish a “reasonabl e probability” that but for counsel’s
unpr of essional errors, the result of the proceedi ngs woul d have
been different. [|d. at 692.

Specifically, Petitioner contends that his counsel at

trial was ineffective on the follow ng five grounds.

A. Failure of Trial Counsel to Qhject to the |Indictnent,

Convi ctions, and Sentence

First, Petitioner argues that trial counsel failed to

object to the Indictnment, convictions, and sentence for the
mul ti pl e counts brought under 18 U. S.C. 8§ 924(c) as they were
linked to a single count of conspiracy to commt Hobbs Act
robbery, in violation of Petitioner’s Sixth Armendnent rights.
See Pet’r’s Mot. 6. The Governnent, in interpreting Petitioner’s
claimas one of duplicity, opposes this argunment as each 8§ 924(c)
count was |inked both to the conspiracy charge and to matching
Hobbs Act robbery counts. See Govt Resp. 17.

“Duplicity is the inproper joining of distinct and

separate offenses in a single count.” United States v. Haddy,

134 F.3d 542, 548 (3d Cir. 1998) (citing United States v. Starks,
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515 F. 2d 112, 116 (3d Cr. 1975)). “Duplicitous counts may
conceal the specific charges, prevent the jury from decidi ng
guilt or innocence with respect to a particular offense, exploit
the risk of prejudicial evidentiary rulings or endanger fair
sentencing. 1d. (internal citations omtted).

The Third Crcuit further held that “[t]he allegation
in a single count of conspiracy to comnmt further crinmes is not

duplicitous.” United States v. Reyes, 930 F.2d 310, 213 (3d G

1991) (quoting Braverman v. United States, 317 U. S. 49, 54

(1942)).

The Governnent argues that it is proper for a
conspiracy count to include multiple crimnal offenses
identifying the nature of the overt acts of the conspiracy
itself. See Govt Resp. 18. Here, Petitioner was indicted on and
convicted of crimnal charges stemm ng from four gunnen
perpetrating twelve different arnmed robberies of convenience
stores. See Indictnent. As such, it is entirely appropriate for
an Indictnment to list as different counts the crimnal charges
stemm ng from both the conspiracy and the underlying of fenses
t hat brought the conspiracy to fruition

Therefore, Petitioner’s trial counsel was not

i neffective as he chose not to pursue this unneritorious claim

B. Failure of Trial Counsel to Obhject to | nmproper
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| ndi ct nent Char ges

Second, Petitioner argues that trial counsel failed to
object to inproper indictnment charges, pursuant to 18 U S.C. §
924(c)(1), on nmultiplicity grounds. Simlar to the first ground,
Petitioner argues that counsel failed to tinely object “that al
924(c) (1) counts were based on the sane unit of prosecution, the
8 1951 Hobbs Act conspiracy.” See Pet’'r’s Mt. 6. The
Gover nment opposes, contending that no multiplicity existed as
each count referred to a particular robbery effectuated in a
stream of robberies. See Govt Resp. 16.

Mul tiplicity occurs where an indictnent charges a
single offense repeatedly in nultiple counts. Haddy, 134 F.3d at
548. Further, “multiplicity may result in nultiple sentences for
a single offense in violation of double jeopardy, or otherw se
prejudice the defendant.” [d. n.7 (internal citations omtted).

To reiterate the reasoning set forth above, each count
in the Indictnent addressed one of twelve robberies perpetrated
by Petitioner. Here, the indictnment charged nmultiple offenses in
mul ti ple counts. Therefore, Petitioner was convicted of arned
robbery on twel ve separate occasions and the Indictnment is not
i nproper for repeatedly charging Petitioner nmultiple tines for

one offense.

As such, Petitioner’s second cl ai mcannot stand.
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C. Failure of Trial Counsel to Onhject to | nproper Jury

| nstructi ons

Third, Petitioner argues that his rights were viol ated
by trial counsel’s failure to object to jury instructions, which
nerged 18 U.S.C. 8 371 with 18 U. S.C. § 1951, conspiracy to
commt Hobbs Act robbery. The Governnent contends that
Petitioner’s reliance on one charge to the jury w thout objection
by his trial counsel does not result in error.

In Count One, the Indictnent charges Petitioner with
conspiracy to interfere wwth interstate commerce by robbery, in
violation of 18 U S.C. 8§ 1951. The Court gave the follow ng
final instructions to the jury as to the elenents of conspiracy
under § 371:

As to defendant Austin, he is charged in 25 counts of the
indictnment, Count 1 for conspiracy to commt Hobbs Act
Robbery . . . . Let me talk about Count 1 of the
i ndi ctment, the count of conspiracy. Count 1 charges that
on or about January 10, 2005, to on or about February 9,
2005, in the Eastern District of Pennsylvania, the
def endants George Austin and Eric Andrews together with
ot hers, conspired and agreed together to conmt robbery
whi ch robbery woul d unl awful | y obstruct, del ay and aff ect
commer ce and the novenent of articles and comodities in
commerce, and that defendants George Austin and Eric
Andrews t ogether with others conspired to unlawful ly take
and obtain noney froma person and persons of enpl oyees
and customers of the victimbusinesses . :

Now this charge of conspiracy is based upon a federa
statute, and that is Title 18 United States Code Section
371 which makes it crime quote, "if two or nore persons
conspire to commt any of fense against the United States
i n any manner or for any purpose and one or nore of such
a persons doing the act to affect the object of the
conspi racy" cl ose quote.
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See Govt Resp. 21-22, Ex. A at 2-4 (citing Trial Tr. 52:8-10;
53: 20-1.

Pursuant to the Third Crcuit Mdel Crimnal Jury
I nstructions for a defendant charged with conspiracy to comm t
Hobbs Act robbery, in violation of 8 1951, “the appropriate
i nstructions on conspiracy [as defined in 18 U S.C. 8§ 371] should
be given.” Third Crcuit Mdel Jury Instruction (crimnal)
6.18.1951.8 As § 371 lays out the el enment necessary to show a
conspiracy, the Third Crcuit has explicitly stated that
conspiracy need not specifically include the elenment of the
substantive offense (here, Hobbs Act robbery) the accused may

have conspired to conmt. United States v. Werne, 939 F.2d 108

(3d Gir. 1991).°

8 In relevant part, 18 U S.C. 8§ 371 states:

If two or nobre persons conspire either to conmt any
of fense against the United States, or to defraud the
United States, or any agency thereof in any manner or for
any purpose, and one or nore of such persons do any act
to effect the object of the conspiracy, each shall be
fined under this title or inprisoned not nore than five
years, or both.

See 18 U. S.C. § 371.

° The Court instructed the jury exactly as to the nature
of conspiracy, pursuant to 8 371, as it related to the crines
charged in the Indictnent:

So, in Count 1, the defendants are accused of havi ng been
a nenber of a conspiracy to conmt robbery. A conspiracy
is a kind of crimnal partnership, a conbination or
agreenent of two or nore persons to join together to
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Further, jury instructions nust state that, to conport
with a defendant’s constitutional due process right, the
Gover nment must prove every element of the charged of fense beyond

a reasonable doubt. Carella v. California, 491 U S. 263, 265

(1989). Thus, the inquiry becones “whether the court's
instruction constituted a mandatory presunption by ‘directly
forecl os[ing] independent jury consideration of whether the facts
proved established certain elenents of the offense with which
[the defendant] was charged.’" 1d. at 266

Here, the Court instructed the jury as to the elenents

of the crime of conspiracy as foll ows:

Now, in order to sustain the burden of proof of the crine

acconpl i sh sonme unl awf ul purpose. The crinme of conspiracy
toviolate a federal lawis an i ndependent offense. It is
separate and distinct fromthe actual violation of any
specific federal law which the law refers to as a
substantive crine

[I]n this case, for exanple, the substance crine is the
actual act of arnmed robbery, as specified in Counts 2, 4,
6, 8, 10 12, 14, 16, 18, 22, 24, 26, 28, 30 and 32 of the
i ndi ctnment. I ndeed, you mght find the defendants guilty
of the crinme of conspiracy to commt an of fense agai nst
the United States even though the substantive crinme which
was the object of the conspiracy was not actually
commtted. Congress has deened it appropriate to mnake
conspiracy standing alone a separate crinme even if a
conspiracy is not successful. This is so because
collectively the crimnal activity poses a greater threat
to the public safety and welfare than it does indivi dual
conduct and it increases |ikelihood of success of a -
particular crimnal venture.

See Trial Tr. 54:2-22.
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of conspiracy to conmt Hobbs Act robbery as charged in
Count 1 of the indictnent, the Governnent nust prove the
followng three essential elenents beyond a reasonable
doubt . Nunber one, the conspiracy, agreenent, or
under standing to commt Hobbs Act robbery as described in
t he i ndi ct mrent was forned, reached or entered into by two
Oor nore persons. Nunber two, at sonme time during the
existence or life of +the conspiracy, agreenent or
under st andi ng, the defendant knew the purposes of the
agreenent and with that know edge then deliberately
j oi ned the conspiracy, agreenent or understanding. And
three, at sone point during the existence or |ife of the
conspiracy, agreenment or understanding, one of its
al | eged nenbers know ngly perforned one of the overt acts
charged in the indictnent, and did so in order to further
t o- advance the purpose of the agreenent.

Now a crimnal conspiracy is an agreenent or a nutua
under st andi ng knowi ngly made and knowi ngly entered into
by at | east two people who violate the | aw by sone j oi nt
or comon plan or course of action. So it isinits very
true sense a partnership in crinme.

A conspiracy or agreenment to violate the law, |ike any
other kind of agreenent or understanding need not be
formal, witten or even expressed directly in every
detail. The Governnent nust prove that the defendants
knowi ngly and deliberately arrived at an agreenment or
under st andi ng that they and perhaps others would viol ate
sone | aw by nmeans of sone common pl an or course of action
as alleged in Count 1 of the indictnent.

It is proof of this conscious understanding and
del i berate agreenent by the all eged nenbers that should
be central to your consideration of the charge of
conspiracy. To prove the existence of a conspiracy or an
illegal agreenent, the Governnent is not required to
produce a witten contract between the parties or even
produce an expressed oral agreenent spelling out all of
the details of the understanding. To prove that a
conspiracy existed, noreover, the Governnent is not
required to show that all the people naned in the
indictnment as nenbers of the conspiracy were in fact
parties to the agreenent or that all the nmenbers of the
al | eged conspiracy were naned or charged or that all of
t he peopl e whomt he evi dence shows were actual |l y nenbers
of the conspiracy agreed to all of the neans or nethods
set out in the indictment.
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So, unless the Governnent proves beyond a reasonable

doubt that a conspiracy as | have just explained it,

actually existed, then you nust acquit the defendants.
See Trial Tr. 55:23-56:18.

The Court clearly and properly instructed the jury as
to the definition of and necessary el enents the Government nust
denonstrate to prove Petitioner was guilty of conspiracy. The
Court did not foreclose independent jury consideration of the
facts to determ ne whether Petitioner commtted conspiracy to
commt Hobbs Act robbery, nor whether Petitioner actually
comm tted Hobbs Act robbery, the substantive underlying offense.
Therefore, counsel cannot have been ineffective in failing to

object to the proper recitation of the law. As such,

Petitioner’'s third clai mmust be di sm ssed.

D. Failure of trial/appellate counsel to file a tinely

petition for certiorari with the U S. Suprene Court

Fourth, Petitioner argues that, upon his request,
trial/appellate counsel failed to file a certiorari petition
before the U. S. Suprenme Court. In his reply, Petitioner further
al l eges that his CJA-appoi nted appel |l ate counsel “did not consult
with Petitioner before making the decision to abandon the
petition for certiorari.” See Pet’'r’s Traverse 6.

In response, the Governnment avers that Petitioner does
not denonstrate that he provided his counsel with proof to

support the certiorari petition and, in the alternative,
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Petitioner still cannot denonstrate deprivation of a

constitutional right or prejudice, under Strickland. See Govt

Resp. 24. The Strickland court held that "[a] fair assessnment of

attorney performance requires that every effort be nade to
elimnate the distorting effects of hindsight, to reconstruct the
ci rcunst ances of counsel's chall enged conduct, and to eval uate
the conduct from counsel's perspective at the tinme." 466 U S. at
689.

The Suprenme Court has held that states do not violate
an indigent’s constitutional rights where counsel fails to file

di scretionary appeals. Ross v. Mffitt, 417 U S. 600, 610-11

(1974). Further, a crimnal defendant does not have a
constitutional right to pursue discretionary state appeals or
applications for reviewin the United States Suprene Court.

United States v. King, 2008 U.S. Dist. LEXIS 72579, at *21 (E.D

Pa. Sept. 23, 2008) (holding that respondent was not “deprived of
the effective assistance of counsel by his retai ned counsel's

failure to file the application tinely") (citing Wai nwight v.

Torna, 455 U S. 586, 587-88 (1982)).

Here, Petitioner argues that his appellate counsel
never di scussed abandoni ng the appellate process and failing to
file awit of certiorari with the U S. Suprene Court. In Roe v.

Flores-Ortega, the Suprene Court held that "counsel has a

constitutionally inposed duty to consult with the defendant about
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an appeal when there is reason to think either (1) that a
rational defendant would want to appeal . . . , or (2) that this
particul ar defendant reasonably denonstrated to counsel that he
was interested in appealing.” 528 U S. 470, 480 (2000).

Where Petitioner had a voluntary confession read al oud
during trial and where Petitioner does not claimthat he espoused
a desire to appeal his conviction to the U S. Suprene Court,

w thout nore, this Court does not find that Petitioner’s
appel l ate counsel was in error. Petitioner did not have a
constitutional right to pursue a discretionary wit for
certiorari and Petitioner provided no facts upon which a
meritorious appeal woul d be based.

Further, Petitioner does not now denonstrate adequate
prej udi ce based on counsel’s failure to pursue appeals to the
hi ghest tribunal. As such, on this ground, Petitioner did not
denonstrate deprivation of a constitutional right nor prejudice
to nmeet the ineffective assistance of counsel standard espoused

in Strickland.

E. Failure of trial counsel to suppress a coerced

confession prior to trial

Fifth, Petitioner argues that trial counsel failed to
suppress his confession, which he argues was coerced, tainted
and, therefore, inadm ssible. Specifically, Petitioner contends

that statenents made to police officers are inadmssible fruits
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of a coerced confession emanating froman illegal traffic stop.

The Governnent, however, argues that the trial record
sufficiently denonstrates that the statements given by Petitioner
at the traffic stop were Mrandi zed and not coerced, therefore it
i's not appropriate to have a hearing on this matter and
Petitioner’s last ground warrants dism ssal. See Govt Resp. 27.
Here, the Governnment contends that, pursuant to the trial record,
Petitioner waived his Mranda rights once given and therefore,
the resulting confession was voluntary.

1. Terry Stop

The Fourth Amendnent protects “agai nst unreasonabl e
searches and seizures.” Const. anmend IV. “Cenerally, for a
sei zure to be reasonabl e under the Fourth Amendnent, it nust be
effectuated with a warrant based on probable cause.” United

States v. Robertson, 305 F.3d 164, 167 (3d Cr. 2002).

An of ten-invoked exception to this warrant requirenent

was established in Terry v. Ghio, 392 U S. 1 (1968). This

exception, known as a “Terry stop,” allows a | aw enforcenent
officer to “conduct a brief, investigatory stop when the officer
has a reasonable, articul able suspicion that crimnal activity is

afoot." lllinois v. Wardlow, 528 U S. 119, 123 (2000) (citing

Terry, 392 U. S. at 30). Under Terry, a police officer is
permtted to conduct a protective search for weapons in

conformance with the Fourth Anendnent ““where [s/he] has reason
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to believe that [s/he] is dealing wth an arned and danger ous
individual . . . . The officer need not be absolutely certain
that the individual is arnmed; the issue is whether a reasonably
prudent [person] in the circunmstances would be warranted in the
belief that [his/her] safety or that of others was in danger.”
392 U. S at 27.

In order to denonstrate that reasonabl e suspicion
exi sts, the searching officer is required to “point to specific
and articul able facts which, taken together with rational
i nferences fromthose facts, reasonably warrant” the search. 1d.

at 21; see also United States v. Ubiles, 224 F.3d 213, 217 (3d

Cr. 2000) (stating that in order to make a show ng of reasonable
suspicion “[t]he officer nust be able to articulate nore than an
‘“inchoate and unparticul ari zed suspicion or “hunch” of crim nal
activity'”) (citations and internal quotation marks omtted).

Further, searches incident to a Terry stop are | awful
so that an officer nmay search areas of a car where a weapon may
be “placed or hidden . . . if the police officer possesses a
reasonabl e belief based on ‘specific and articul able facts taken
together wth rational inferences fromthose facts’ that the
suspect i s dangerous and nay gain access to that weapon.”

M chigan v. Long, 463 U S. 1032, 1049 (1983).

In this case, police officers testified at trial that

once the vehicle Petitioner was in natched a flash i nformati on
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for an outstanding warrant, they pulled over the car. Upon
approaching the vehicle, the trial testinony of arresting police
O ficers Steven Wieeler and his partner, Oficer Donald Liebsch,
reveal ed that Petitioner was seen attenpting to cover the handle
of a gun located in the rear seat. See Trial Tr. 78-82; CGovt
Resp 33. For their own safety, the Oficers ordered Petitioner
out of the car. See id. The Oficers then conducted a limted
search, based on their having seen the gun, and recovered a punp
action shot gun.

Here, no Fourth Amendnent violation occurred as
officers are permtted to order car occupants out for safety

concerns. Pennsylvania v. Mms, 434 U.S. 106 (1977). Since the

car in which Petitioner was | ocated was stopped based on its
match to a flash information regardi ng an arnmed robbery, the stop

itself was lawful. See also United States v. Bonner, 363 F.3d

213, 216 (3d Gr. 2004) (finding that an officer may order an
occupant out of a car wthout any particul ari zed suspi ci on

following a lawful stop of a vehicle).® Finally, Oficers

10 Police may sei ze evidence found in plain view when (1)
their intrusion is lawful and (2) the incrimnating nature of the
evidence is imediately apparent. Horton v. California, 496 U S.
128 (1990). Here, the gun was in plain sight, |located on the
rear seat of the car, therefore the Oficers’ intrusion and
sei zure of the gun was |lawful. Were Petitioner’s fifth claimbe
construed to include seizure of the punp action shogun, it nust
be denied as the initial Terry stop was | awful based on the flash
description of the car and its occupants and, after view ng the
gun in plain sight, its seizure was al so proper
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Weel er and Li ebsch secured the vehicle, while a search warrant
was executed, resulting in the seizure of clothing, photographs,
and a cell phone. See Govt Resp. 33.

2. M randa Ri ghts

Under the Fourth Amendnment, an individual taken into
custody nust be Mrandized (i.e., warned of his or her right to
remain silent and “that anything he says can be used agai nst him
in a court of law, that he has the right to the presence of an
attorney, and that if he cannot afford an attorney one wll be
appointed for himprior to any questioning if he so desires”).

Mranda v. Ariz., 384 U S. 436, 478-79 (1966).

A wai ver of these rights is valid if “it is made

voluntarily, knowingly and intelligently.” Reinart v. Larkins,

379 F.3d 76, 88 (3d Gr. 2004) (quoting Escobedo v. Illinois, 378

U.S. 478, 490 n.14 (1964)); cf. Colorado v. Connelly, 479 U.S.

157, 167 (1986) (“We hold that coercive police activity is a
necessary predicate to the finding that a confession is not
‘voluntary’ within the neaning of the Due Process C ause of the
Fourteenth Anmendnent.”). The Governnent bears the burden of
establishing a valid waiver by a preponderance of the evidence.
Col orado, 479 U.S. at 168-69.
The test for waiver has two prongs:
First, the relinquishnment of the right nust have been
voluntary in the sense that it was the product of a free

and del i berate choi ce rather than intimdation, coercion,
or deception. Second, the waiver nust have been nmade

-22.



with a full awareness of both the nature of the right
bei ng abandoned and t he consequences of the decision to
abandon it. Only if the totality of the circunstances
surrounding the interrogation reveal both an uncoerced
choice and the requisite |evel of conprehension nmay a
court properly conclude that the Mranda ri ghts have been
wai ved.

Moran v. Burbine, 475 U S. 412, 421 (1986) (enphasis added); see

also United States v. Sriyuth, 98 F.3d 739, 749 (3d Cr. 1996)

(quoting Mran, 475 U.S. at 421); 18 U.S.C. § 3501(a).

Once Petitioner was renoved fromthe car and a search
warrant was executed, he was arrested and taken to police
headquarters. At the precinct, Petitioner was interviewed by
Phi | adel phi a Police Detective John Konmorowski (“Det. Konorowski”)
several hours after Petitioner’s arrest. See Trial Tr. 88:16-17

(noting that the copy of Petitioner’s statenent was taken by Det.

1 As 18 U.S.C. 8§ 3501(a) provides:

The trial judge in determ ning the i ssue of voluntariness
[ of confessions] shall take into consideration all the
ci rcunst ances surroundi ng the giving of the confession,
including (1) the tine elapsing between arrest and
arrai gnnment of the defendant maki ng the confession, if it
was nmade after arrest and before arrai gnnent, (2) whet her
such def endant knew t he nature of the of fense with which
he was charged or of which he was suspected at the tine
of making the confession, (3) whether or not such
def endant as advi sed or knew that he was not required to
make any statenent and that any such statenent could be
used against him (4) whether or not such defendant had
been advised prior to questioning of his right to the
assi stance of counsel[,] and (5) whether or not such
def endant was w thout the assistance of counsel when
guestioned and when gi ving such confession.

18 U.S.C. § 3501(a).
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Konmorowski at “5:10 a.m on February 10, 2005 inside our
detective division”).

Det. Konorowski further testified as to the
conversation he had with Petitioner that evening, which resulted
in Petitioner’s confession to the arnmed robberies that was typed
by conputer, printed out, read by Petitioner, orally agreed to by
Petitioner and ultimately signed and initialed by Petitioner.?'?
Det. Konorowski first stated that he explained to a “calm.
| aid back” Petitioner that he was there to discuss the robberies
for which he was suspected of and then he read Petitioner his
Mranda rights. See Trial Tr. 88:22-25; 89:1-8 (“Q Can you tel
the jury exactly what you told himregardi ng what you wanted to
speak to himabout and his Mranda rights? A | had expl ai ned
that he was under arrested for a robbery that evening.
explained to himthat | was going to read him Constitutional
warnings. | did so, asked himif he understood them | went over
with himand then we went into a statenent part where | asked him

questions and answers.”). !

12 See Trial Tr. 95:21 (A “Wen we were done talking,
it’s [the statenent by Petitioner] is printed out . . . . Q But
you were both reading on the conputer sitting besides you? A
Yes.).

13 Det. Konorowski testified as to the following, in
regard to having read Petitioner his Mranda rights:

Q Can you read the jury the rights and M. Austin's
answers as you did it that early norning hour?
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The foll ow ng testinony provides the evidence proffered
into the trial records, surrounding the nature and circunstances
of Petitioner’s confession to Det. Konorowski and waiver of his

M randa rights:

Q Can you read to the jury what he told you, the
guestions you asked and the response he gave?

A Question: Ceorge, | amDetective Konorowski, and |
will be conducting this interview, do you
under stand that?

H s answer was, Yes.

Questi on: Ceorge, did | read you your Mranda
war ni ngs and did you understand t henf
Hi s answer was, Yes.

Questi on: CGeorge, are you giving a wlling
st at enent ?
H s answer was, Yes.

A Yes. Do you understand that you have a right to
keep quiet and do not have to say anything all?

H s answer was, Yes. Do you understand anyt hing
you say can and will be used against you? H's
answer was, Yes. Do you want to remain silent?
Hi s answer was, No. Do you understand that you
have a right to talk with a |lawer before we ask
you any questions? H s answer was Yes. You
understand that if you cannot afford to hire a
| awyer and you want one, we wll not ask you any

guestions until a lawer is appointed for you free
of charge? H's answer was, Yes. Do you want to
talk with a lawer at this time or have a |awer
with you while we ask you questions? H's answer

was, No. Are you willing to answer questions of
your own free will wthout force or fear, and
wi t hout any threats or prom se having been nade to
you? H s answer was, Yes. He signed them |

signed them he also initialed next to the yes and
no questi on.

See Trial Tr. 89:16-90: 14.
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Question: George, have you been asked if you need
to use the bat hroonf
Answer : Yes.

Question: George, have you been given anything to
eat or drink?

Answer:. ..Yes,, you gave ne a Muntain Dew
soda.
Questi on: George, do you read and wite the

Engl i sh | anguage.
H s answer was, Yes.

Question: George, are you under the influence of
drugs or al cohol ?
Hi s answer was, No.

Questi on: Ceorge, tell nme what happened -- what
led to your arrest?
Hs answer was, | was involved in sonme
robberi es.

Next question, Wiy did you pick that store?
It made good nobney because it was a gas
station.

Question: Wiat tinme did you go to the Sunoco on the
Boul evard to take part in the robbery?
Answer: It was about 9:00 p.m

Question: Wien you were in the store, what did you
do?

Answer: | went in, | junped over the counter,
pointed the shotgun | had at the cashier's
head and asked for the noney. | grabbed noney

froma blunt box that was under the register,
got the noney, got in the mnivan and drove

of f.
Question: How nmuch noney did you get during the
robbery?

Answer: |'mnot sure.

Question: After this robbery, where did you go and
what did you do?.
Answer: Drove around for a while.

Question: Did you take part in any other robberies?
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Answer: Yes. At about 11:30 p.m the Quik Stop
on Frankford Avenue. Wnt in, | had the
shotgun again, and | junped the counter, told
themit was a robbery and | pointed the gun at

the cashier. After that, | grabbed noney from
the register, left the store and got in the
van and drove off. Got caught a little bit
| ater.

Question: \Wen the cops caught you, where were you
goi ng?
Answer: Back to ny house.

Question: Did you like doing the robberies?
Answer: Yeah, because of the noney.

Question: Dd you threaten to shoot anyone?
Answer: No.

Question: How and where did you get the gun that
you had?
Answer: | don't know where they came from |
just had it.

Question: So how many robberies have you taken part
in?
Answer: Just these two.

Question: Wiy did you take part in these
r obberi es?
Answer: |'m broke and | needed the noney.

Question: Is there anything else that you can add
to this statenment?
Answer: No.

Question: How were you treated during this
i ntervi ew?
Answer: Good, you were fair.

Question: Did you review your statement and agree
withit?
Answer: Yes.

Question: Were you given the chance to make changes

to your statenent?
Answer: Yes.
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Question: Do you need to nake any changes to your
st at enent ?
Answer: No.

A The statenment was concl uded approxi mately 6: 10 a. m
in the norning, and all those sections that | read
to him we went back over, he signed them and
acknowl edge that he understood them and | signed
them as wel | .

Q So did M. Austin sign each page of that statenent?

A Yes.

Q How do you know he can read?

A | asked him you know, he wote his nanme, it seened
i ke he could, read. He told ne he coul d.

Q And did you read them back to him when you were
going over it with hinP

A Yes.

See Trial Tr. 91:6-94:25.
Under the Sixth Arendnment, Petitioner is granted a
constitutional right to effective counsel; however, | egal

representatives may not proffer nmeritless argunments. Sistrunk v.

Vaughn, 96 F.3d 666, 671 (3d G r. 1996); see United States v.

Swi nehart, 617 F.2d 336, 341 (3d G r. 1980) (“[e]ffective
assi stance does not demand that every possible notion be filed,

but only those having a solid foundation”); see also United

States v. Nolan, 910 F.2d 1553, 1564 (7th Cr. 1990) (finding

that trial counsel was effective in not filing a notion to
suppress that woul d have failed).

Based on the forgoing trial testinony and signed and
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initialed confession given by Petitioner, this Court concl uded

that the statement of adm ssion was given voluntarily, know ngly,
and intelligently. Therefore, the confession was not coerced and
Petitioner’s attorney did not commt error in failing to pursue a

notion to suppress.

V. CONCLUSI ON

For the foregoing reasons, Petitioner failed to
denonstrate constitutional violations for ineffective assistance
of his trial and appellate counsel, under the standards espoused

in Strickland.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE AUSTI N, ; NO. 05-280
Petitioner, '
V.
UNI TED STATES OF AMERI CA,
Respondent .
ORDER

AND NOW this 10th day of March, 2010, for the reasons

provi ded in the acconpanyi ng Menorandum it is hereby ORDERED
1. Petitioner’s notion to vacate/set aside/correct
sentence, pursuant to 28 U S.C. § 2255, (doc. no.
156) i s DENI ED.

2. Petitioner’s petition will be DI SM SSED

3. Petitioner’s notion to appoint counsel is DEN ED

as noot (doc. no. 157).

| T 1S FURTHER ORDERED that a certificate of

appeal abi lity* shall not issue and that this case shall be narked

14 A prisoner seeking a wit of habeas corpus has no
absolute entitlenent to appeal a district court’s denial of his
petition. 28 U S.C. 8§ 2253(c)(1). Rather, a district court nust
first issue a certificate of appealability (COA). 1d. “A [COA



CLGOSED.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

may issue . . . only if the applicant has made a substanti al
showi ng of the denial of a constitutional right.” 1d. at §
2253(c)(2). To make such a show ng, petitioner “nust denonstrate
that reasonable jurists would find the district court’s assessnent
of the constitutional clainms debatable or wong,” Tennard v.
Dretke, 542 U. S. 274, 282 (2004) (quoting Slack v. MDaniel, 529

U S. 473, 484 (2000)), or that “the issues presented were ‘adequate
to deserve encouragenent to proceed further.’”” Mller-El v.
Cockrell, 537 U S. 322, 335-36 (2003) (quoting Barefoot v. Estelle,
463 U. S. 880, 893 n.4 (1983)). Petitioner has not nade the

requi site showing in these circunstances.
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