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The defendant, Al exis Ayal a-Mendez, was found guilty by
a jury of having assaulted a federal agent. On Novenber 17,

2008, he was sentenced to inprisonnent for 120 nonths. The

j udgnment specifies that “the sentence shall begin and be conputed
fromthe tine of the defendant’s arrest in this case.” The
docket reflects that a bench warrant was issued for the defendant
on August 16, 2007. An order of tenporary detention was issued
on Septenber 13, 2007, and an order of detention was issued on
Sept enber 20, 2007.

On Decenber 28, 2009, the defendant, acting pro se
filed with this Court two separate docunents. One, entitled
“Defendant’s Motion for Re-sentence to Award Jail Tinme Credit
Under 18 U. S.C. 8§ 3585(b),” seens intended to suggest that he is
not being awarded credit for all of the tine spent in detention
before trial, but is so totally lacking in detail as to render
i nterpretation inpossible.

The ot her docunent filed on Decenber 28, 2009, is

entitled “Defendant’s Mdtion for Re-sentencing, Under



Extraordinary G rcunstances, to File a Notice of Appeal.” In

t hat docunent, defendant asserts that, after being sentenced, he
instructed his then-counsel to file a notice of appeal, but his
counsel failed to do so. He wishes to be re-sentenced, so as to
be able to file a tinely notice of appeal.

In response to these filings, the governnent points
out, quite correctly, that if the Bureau of Prisons has not
properly cal cul ated the comrencenent of his sentence, defendant
nmust seek relief in the jurisdiction in which he is nowin
custody (the Mddle D strict of Pennsylvania) rather than in this
Court. The governnent al so suggests that defendant’s contention
that his trial counsel was ineffective for failing to file a
noti ce of appeal should be asserted by a notion under 28 U.S. C
§ 2255; that it is now nmuch too late for any such application;
that the alleged dereliction on the part of his trial counsel is
insufficient to justify equitable tolling; and, that both of the
defendant’s applications are untinely and shoul d be rejected.

My conclusions are as follows: (1) if the Bureau of
Prisons has not properly calculated the start-date of defendant’s
cust ody, defendant would eventually be in a position to assert
that he is being held in custody in violation of his
constitutional rights, and is entitled to rel ease upon a wit of
habeas corpus. Any such relief should be obtained in the

jurisdiction where he is then confined. The present application



for relief is premature. On the other hand, it is reasonable to
suppose that, if a mstake is being made by the Bureau of
Prisons, that mstake will be corrected upon notification by the
def endant that the error has occurred. The present application
shoul d be dism ssed without prejudice to |later proceedings if

t hey becone necessary.

Wth respect to the request for re-sentencing so that
he can file a tinely appeal, | conclude that this is relief which
woul d be avail able only under 28 U S.C. § 2255, and that the
def endant waited too | ong to make such an application.

An Order foll ows.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.
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ORDER

AND NOW this 8" day of March 2010, I T IS ORDERED
t hat :

1. Defendant’s “Mdtion for Re-sentencing, Under
Extraordinary C rcunstances, to File a Notice of Appeal” (Dkt.
No. 59) is DENI ED.

2. Def endant’ s “Mdtion for Re-sentence to Award Jai
Time Credit Under 18 U.S.C. § 3585(b)” is DI SM SSED, wi t hout

prejudice to | ater proceedings, if necessary.

BY THE COURT:

[s/ John P. Fullam

John P. Fullam Sr. J.



