IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GARY | RVI NG REYNOLDS ) C VIL ACTI ON
V.

FEDERAL BUREAU OF PRI SONS, :
et al. : NO. 09- 3096

VEMORANDUM

Bartle, C. J. March 2, 2010

On August 5, 2009, the plaintiff, Dr. Gary Irving
Reynol ds, filed his original conplaint against defendants, the
Federal Bureau of Prisons ("BOP"), Ofice of |Inspector General
and Eric L. Holder, Dr. Cdeida Dal masi, Dr. Newt on Kendi g,
M chael Nel son, Dr. John Manenti, Tracey Brown, Bruce Bl acknon,
Troy Levi, and Cam ||l e Duchaussee. Plaintiff's subsequent seven-
count anmended conpl ai nt agai nst these defendants all eges
violation of the plaintiff's Fifth Arendnent rights under the
United States Constitution (count one), violation of the Health
Care Quality Inprovenent Act ("HCQ A"), 42 U S.C. § 11101, et
seg. (count two), violation of the Freedom of I|nformation Act
("FOA"), 5 US C 8 552 (count three), and violation of 42
US. C 8§ 1985 (count four). He also brings state law clains for
civil conspiracy (count five), "intentional interference" (count
six), and defamation (count seven).

In his prayer for relief, Dr. Reynolds seeks

conpensatory and punitive damages. |In addition, he requests the



restoration of his clinical privileges to practice nedicine at
t he Phil adel phia Federal Detention Center ("FDC'), his place of
former enploynment. He further seeks to conpel the w thdrawal of
the "Adverse Action Report"” concerning his termnation fromthe
BOP, which was submtted to the National Practitioner Data Bank
and the Healthcare Integrity and Protection Data Bank. Finally,
Dr. Reynol ds requests production of unredacted docunents
regardi ng BOP investigations of himpursuant to the FOA, 5
U S C § 552

Before the court are: (1) the emergency notion of the
plaintiff for an "ex-parte tenporary restraining order and
prelimnary injunction;" and (2) the notion of the defendants to
dismiss Dr. Reynolds' anended conplaint for |ack of subject
matter jurisdiction or, in the alternative, for sumary judgnent.

I .

The followi ng facts are either undisputed or viewed in
the light nost favorable to the plaintiff.

On Cctober 25, 1998, Dr. Reynolds was hired as a
nmedi cal officer by the BOP and Federal Correctional Institution
in Cunberland, Maryland. Approximately two years later, on
Novenber 5, 2000, he applied for and was hired as a nedi cal
officer at the BOPs FDC in Philadel phia. At or around this
time, Dr. Reynolds, who is a nenber of the U S. Air Force
Reserve, was al so awarded clinical privileges to practice
medi ci ne at Mal col m G ow Medical Center, a mlitary treatnent

facility.



As a nedical officer at FDC, Dr. Reynol ds was
responsi bl e for perform ng pre-enploynent physical exam nations
on candi dates for enploynent and providing patient care and
treatnent for inmates. Between 2000 and 2004, several fenale
inmates filed conplaints with the FDC alleging that Dr. Reynol ds
made i nappropri ate sexual advances toward them during nedi cal
exans. Accordingly, on Cctober 15, 2004, the Departnent of
Justice, BOP and FDC required Dr. Reynolds to have present a
full-time fenmal e BOP staff menber during his exam nations of
female inmates. The staff nenber was to remain in the room at
all times during the exam nation and any subsequent counsel i ng.
In March, 2005, this requirenent was elimnated. Nonetheless, in
Sept enber, 2006, a m sconduct investigation regarding allegations
of sexual m sconduct and substandard adm ni stration of patient
care renai ned open.

On Cct ober 10, 2006, Dr. Reynol ds conducted a pre-
enpl oyment physical examon a femal e candidate without a female
staff menber present. The enpl oyee candi date asserted | ater that
Dr. Reynol ds inappropriately exam ned her breasts during the
exam This allegation was sustained follow ng an internal
i nvestigation.

I n Novenber, 2006, Dr. Newt on Kendig, Assistant
Director of the Health Services Division, requested that an
external focus review of Dr. Reynol ds be conducted. Defendant
M chael Nel son, the Regional Medical Director of the North

Central Region, and Dr. Paul Harvey, the Cinical Director of FC
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El kt on, conducted the review. They concluded that Dr. Reynol ds
provi ded substandard nedical care to four innate patients,

exerci sed poor nedi cal managenment of high risk patients, failed
to followup on routine clinical issues identified during
ordinary patient care, and exhibited poor interpersonal skills in
his interactions with other professional staff and inmates. In
April, 2007, Dr. Reynolds' clinical privileges were placed in
abeyance pending the investigation by the Departnent of Justice
into the death of an inmate under Dr. Reynolds' care. Dr.

Dal masi, Cinical Director of the FDC, assigned Dr. Reynolds the
functions of "Telenont Oficer” while his clinical privileges
were being held in abeyance.

The foll owi ng year, in Cctober, 2008, Dr. Reynol ds was
charged with abuse of position in connection with the Cctober,
2006 pre-enploynment exami nation of a femal e candidate. On
January 5, 2009, he was term nated by the BOP. The follow ng
month, the BOP filed an Adverse Action Report with the Heal thcare
Integrity and Protection Data Bank. It set forth that Dr.

Reynol ds was term nated after the sexual abuse allegations of a
femal e enpl oyee candi dat e were sust ai ned.

Dr. Reynol ds appealed his termnation to the Merit
Systens Protection Board ("MSPB"). On Septenber 11, 2009, the
Adm ni strative Judge issued an initial decision affirmng the
agency's renoval of Dr. Reynolds fromhis position as a nedical
of ficer. The Judge found credi ble the enpl oynent candi date's

testimony concerning Dr. Reynolds. The Judge further found that
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Dr. Reynol ds abused his position as a nedical officer by

i nappropriately exam ning her breasts. On Cctober 6, 2009, Dr.
Reynolds filed a petition for review of the initial decision with
the MSPB. On February 5, 2010, the MSPB issued its Final Oder
affirmng the initial decision by the adm nistrative judge. Dr.
Reynol ds has advised that he will appeal this decision to the
federal district court presiding over his racial discrimnation
lawsuit (E.D. Pa. Cv.A No. 08-4270).

On Novenber 9, 2009, Dr. Reynolds filed in this court
his "emergency notion for ex parte tenporary restraining order
and prelimnary injunction filed under protective order.” He
seeks to enjoin the defendants frominstituting or continuing
prof essional review actions in connection with his clinical
privileges at the FDC and to have all reports submtted to the
Data Bank wi thdrawn. Thereafter, as noted above, the defendants
filed a notion to dism ss the anmended conplaint for |ack of
subject matter jurisdiction or, in the alternative, a notion for
sumary j udgnent .

1.

A notion to dism ss under Rule 12(b)(1) of the Federal
Rul es of Civil Procedure for lack of subject matter jurisdiction
may take one of two fornms: a facial attack, which "contests the
sufficiency of the pleadings" or a factual attack, which disputes
"the existence of certain jurisdictional facts alleged by the

plaintiffs.” Common Cause of Pennsylvania v. Commonweal th of

Pennsyl vani a, 558 F.3d 249, 257 (3d Cr. 2009); Carpet G oup
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Int'l v. Oriental Rug Inporters Ass'n, 227 F.3d 62, 69 (3d Cir

2000). When reviewing a facial attack on the subject matter
jurisdiction of the court, we nmust only consider the allegations

of the conplaint and acconpanyi ng docunents in the |ight nost

favorable to the plaintiff. Gould Electronics, Inc. v. United
States, 220 F.3d 169, 176 (3d Gr. 2000). |If a factual attack is
presented, then the court may consider evidence outside of the

pl eadings. 1d. W are presented with a factual attack on the
subj ect matter jurisdiction of the court and, accordingly, have
considered and relied on docunents and evi dence outside of the
anended conpl ai nt and answer.

Pursuant to Rule 56(c) of the Federal Rules of G vil
Procedure, sunmary judgnent should be "rendered if the pleadings,
t he di scovery and disclosure materials on file, and any
affidavits show that there is no genuine issue as to any materi al
fact and that the novant is entitled to judgnent as a nmatter of
law.” Fed. R Civ. P. 56(c). A dispute is genuine if the
evidence is such that a reasonable jury could return a verdict

for the non-noving party. Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986). A factual dispute is material when it

"m ght affect the outcone of the suit under the governing |aw "
Id. After review ng the evidence, the court makes all reasonabl e
i nferences fromthe evidence in the |ight nost favorable to the

non-novant. In re Flat dass Antitrust Litig., 385 F.3d 350, 357

(3d Gir. 2004).



L.

In count one of the anmended conplaint, Dr. Reynol ds
al l eges that his due process rights under the Fifth Arendnent
were violated when his clinical privileges at the FDC were pl aced
in abeyance without a hearing.? Dr. Reynolds cites to the BOP's
Program St at enent Nunber P6027.01, which states: "Any LIP
[licensed i ndependent practitioner] whose clinical privileges are
deni ed, reduced, restricted, or revoked for nore than 30 days, is
entitled to a fair and equitable remedy process.” W wll
construe count one as a Bivens action, that is, an action which
|ies against federal officials who have violated the plaintiff's
rights under color of federal law. It is analogous to a claim

under 42 U.S.C. 8 1983. Bivens Vv. Six Unknown Naned Agents of

Federal Bureau of Narcotics, 403 U S. 388 (1971); Brown v.

Phillip Morris, Inc., 250 F.3d 789, 800 (3d Gr. 2001). Wiile a

Bi vens action may proceed agai nst the nine individual defendants,
the Suprene Court held that a Bivens action cannot be naintai ned

agai nst a federal agency. Federal Deposit Ins. Corp. v. Meyer,

510 U. S. 471, 485 (1994). Thus, count one will be dism ssed
agai nst the BOP and O fice of Inspector General on sovereign
immunity grounds. It is well settled that the United States
Government and its agencies are imune fromsuit absent a waiver.

ld. at 475; Zynger v. Dep't of Honeland Security, 615 F. Supp. 2d

50, 56 (E.D.N.Y. 2009). No waiver has occurred here.

1. This count of the amended conplaint is not based on, and does
not reference, the plaintiff's term nation.
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The G vil Service Reform Act of 1978 ("CSRA"), Pub. L
95-454, 92 Stat. 1111, which is codified in scattered sections of
Title 5 of the United States Code, is a "detailed adm nistrative
and judicial process for resolving the enpl oynent-rel ated

conplaints of federal enployees.” Arakawa v. Reagan, 666 F

Supp. 254, 258 (D. D.C. 1987). The CSRA "provides a
conprehensi ve statutory scheme whi ch enabl es federal enployees to
obtain remedi es for prohibited personnel practices engaged in by

federal agencies.” Sarullo v. U S. Postal Service, 352 F.3d. 789

(3d Cr. 2003). The Suprenme Court has described the CSRA as an
"el aborate renedial systemthat has been constructed step by
step, with careful attention to conflicting policy

considerations[.]" Bush v. lLucas, 462 U S. 367, 388 (1983).

G ven the existence of this "elaborate renedial system"™ the CSRA
provi des the exclusive renedy for a federal enployee's clains for
noney damages for alleged Constitutional torts arising out of the

enpl oynent context. 1d. In Schweiker v. Chilicky, 487 U S. 412

(1988), the Suprenme Court held that a Bivens action for a
constitutional tort is barred when "the design of a Governnent
program suggests that Congress has provided what it considers
adequat e renedi al mechani snms for constitutional violations that
may occur in the course of its admnistration.”

Qur Court of Appeals has clearly held that the CSRA
provi des the exclusive renedy for constitutional torts where the
cl ai mant seeks econom ¢ damages. Sarullo, 352 F.3d at 795;

Mtchumv. Hurt, 75 F.3d 30, 34 (3d Gr. 1996). However, under
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Mtchum the CSRA does not elimnate the court's jurisdiction to
review constitutional clains by federal enployees arising out of
t he enpl oynent context to the extent the clai mant seeks
declaratory or injunctive relief. 1d. at 36. The availability
of "federal equitable relief against threatened invasions of
constitutional interests"” is presuned. 1d. at 35 (citing Hubbard
v. EPA 809 F.3d 1 (D.C. Cr. 1986).

Dr. Reynolds' Bivens claimfor a violation of his due
process rights arises out of his enploynment relationship with the
BOP. Dr. Reynolds conplains that the defendants did not hold a
hearing with respect to the abeyance of his clinical privileges
to practice nedicine at the FDC, as required by the BOP' s
i nternal procedures and policies. Cearly, any alleged violation
in connection with the refusal to hold such a hearing arose out
of the enploynent context. The CSRA provi des the excl usive
remedy for any alleged violation to the extent the plaintiff
seeks economc relief, which he does in paragraph 102 of count
one. Accordingly, we will dismss count one of the anmended
conplaint for |ack of subject matter jurisdiction to the extent
he seeks econom ¢ and punitive damages. Sarullo, 352 F.3d at
797.

However, under Mtchum we have jurisdiction and
authority to award injunctive and declaratory relief with respect
to a constitutional violation. |In the plaintiff's prayer for
relief, he requests equitable relief in the formof a court order

requiring the withdrawal of the abeyance action and restoration
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of his clinical privileges to practice nedicine at FDC
Phi | adel phia. Conpl., T 1.

Dr. Reynol ds' clai magainst the individual defendants
in count one, as noted above, is a Bivens claim |In the absence
of a federal statute of limtation for such a claim we apply
Pennsylvania's two-year |imtations period for personal injury

actions. Brown v. Tollackson, 314 F. App' x. 407, 408 (3d Cr

2008). Such a claimaccrues when the plaintiff knew or should

have known of the alleged civil rights violation. Saneric Corp.

of Delaware, Inc. v. Cty of Phila., 142 F.3d 582, 599 (3d Gr

1998) .

Dr. Reynolds was infornmed on April 3, 2007 that his
clinical privileges would be placed in abeyance pendi ng an
investigation into the Novenber, 2005 death of an inmate under
his care. The April 3, 2007 nenorandum fromthe Cinica
Director of the FDC states:

This is to notify you that effective upon the
i ssuance of this menorandum | am pl acing
your clinical privileges in abeyance, until
the results of a pending investigation into
the death of inmate [...]

Abeyance is a tenporary renoval of clinica
privileges during a period in which clinical
deficiencies or conduct allegations are

eval uated/investigated. You are not approved
to provide direct patient health care during
t he peri od of abeyance. Although the
abeyance is not an adverse clinical privilege
action, results of the evaluation or
investigation may result in an adverse
clinical privilege action. | wll make a
final reconmendati on regardi ng your clinica
privileges at the conclusion of the

eval uation/investigation.
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On that sane date, Dr. Reynolds was assigned to work as
a "Telemont O ficer."”™ The anmended conplaint further states that
t he Mal col m G ow Medical Center infornmed Dr. Reynolds in My,
2007 that the renewal process for his clinical privileges with
that facility would not continue until the abeyance issue with
the BOP was resolved. The plaintiff did not file a notion for
| eave to proceed in forma pauperis in this lawsuit until July 10,
2009 and his conplaint until August 5, 2009.

The defendants are correct that the plaintiff's clains
under count one of the amended conplaint were filed out of tinmne.
Dr. Reynolds knew in April, 2007 that his clinical privileges at
the FDC were being placed in abeyance. His conplaint for alleged
procedural due process violations was filed nore than two years
| ater.

Plaintiff contends that the statute of limtations for
count one should be equitably toll ed because he has never been
infornmed that the investigation into the death of the inmate
under his care, which pronpted the abeyance of his clinical
privileges, was ever conpleted. This contention is w thout
nmerit. The defendants' failure to conplete the investigation
does not toll the statute of Iimtations. Dr. Reynolds knew in
April, 2007 that he was no longer permtted to practice medicine
at the FDC. The statute of limtations began running at that
point intime. Count one is tine barred, and we wll grant the

notion of the individual defendants for summary judgment on that
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count to the extent Reynol ds seeks equitable relief for a
constitutional violation.

Count two of the anended conpl aint alleges a violation
of 88 11112(a), 11112(b), and 11131 through 11134 of the HCQ A
42 U.S.C. § 11112, et seq. The HCQ A was enacted in 1986 in
response to the "increasing occurrence of nedical mal practice and
the need to inprove the quality of nmedical care[.]" 42 U S. C
§ 11101(1). Congress recognized a "national need to restrict the
ability of inconpetent physicians to nove from State to State
wi t hout discl osure or discovery of the physician's previous
damagi ng or inconpetent performance.” 42 U. S.C. § 11101(2).
Pr of essi onal peer review was identified as the renmedy to this
"nationw de" problem 42 U.S.C 8§ 11101(3). Peer review
i nvol ves the exam nation of the conpetence or professional
conduct of an individual physician by his or her coll eagues on
the nedical staff of the hospital at which they practice.
Dependi ng on the results of the peer review, the individual
physician's clinical privileges may be adversely affected. |If
adverse action is taken, the health care entity is required to
report that developnent to the relevant state board of nedical
exam ners, which is then obligated to nake a report to the
Secretary of Health and Human Services. 42 U . S.C. § 11133(a),
(b). Hospitals have a duty to request fromthe Secretary of
Heal t h and Human Servi ces information reported under this Act.

42 U.S.C. § 11135(a).
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Dr. Reynol ds asserts a claimfor relief under the HCQ A
agai nst Drs. Dalnmasi, Nelson and Kendig. W agree with the
numer ous courts that have held there is no private right of
action for a physician who is the subject of a peer review action
under the HCQ A to sue for a violation of that statute. Doe v.

US. Dep't of Health and Hunman Services, 871 F. Supp. 808 (E. D

Pa. 1994); Untracht v. Fikri, 454 F. Supp. 2d 289, 327 (WD. Pa.

2006) ; Hancock v. Blue Cross-Blue Shield of Kansas, Inc., 21 F.3d

373, 374 (10th Gir. 1994). The defendants have inproperly
denom nated their notion with respect to this count as one for
summary judgnent. W wll dismss count two of the anmended
conpl aint pursuant to Rule 12(b)(6) of the Federal Rules of Cvil
Procedure for failure to state a claimupon which relief can be
gr ant ed.

Count three is brought against the BOP, Ofice of
| nspector General, and Department of Justice under the FO A. 2
Plaintiff alleges that during the MSPB hearing on his appeal, a
docunent entitled the Final Investigative Report was introduced
into evidence but was not provided to himprior to the hearing.
He conpl ains that he did not have the opportunity to verify the
report's authenticity and that his ability to present an
effective defense during his MSPB hearing was hindered by the

defendants' refusal to transmt the docunent. It appears he

2. The Departnent of Justice is not a naned defendant in this
action. Plaintiff's attenpt to assert a claimagainst it in
count three is procedurally inproper.
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received the docunent at the hearing. Nonetheless, he brings
this claimunder the FO A because he al so seeks the docunent in a
FO A request.

Def endants argue that the plaintiff's request is
essentially a discovery dispute in connection with the matter
presently pending with the MSPB and that the MSPB is the proper
forumfor resolution of whether the docunent was inproperly

wi thheld. W agree. Geenfield & Chimcles, P.C. v. Departnent

of Energy, 561 F. Supp. 97 (E.D. Pa. 1983). The requested
docunment was al l egedly introduced into evidence during the NMSPB
hearing. Any questions regarding its authenticity or the
plaintiff's right to verify the docunent shoul d have been raised
during the hearing before the MSPB. Accordingly, we will dismss
this count without prejudice to its assertion before the MSPB
Count four of the anmended conplaint contains a claim
under 42 U. S.C. 8 1985 for conspiracy to deprive Dr. Reynol ds of
his property interests in practicing medicine at the FDC and
Mal col m Grow Medical Center.® Specifically, Dr. Reynolds alleges
that Cinical Director Dr. Dalnmasi, with the consent of Acting
Warden Tracey Brown, placed his clinical privileges in abeyance
wi t hout adequate justification and al erted Mal col m G ow Medi ca
Center of the abeyance. Dr. Dal masi and Assistant Director of

the Health Services Division Dr. Kendig purportedly furthered the

3. In his response to the defendants' notion, the plaintiff
withdraws all of his clains related to his termnation fromthe
BOP. Thus, our discussion of count four will focus on the

plaintiff's clains wwth respect to his clinical privileges.
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conspiracy by failing to conduct a hearing with regard to the
abeyance. Associate Warden of QOperations Bruce Bl acknon and
Enpl oyee Servi ces Manager Cam || e Duchaussee prepared a Proposal
to Renmove, and M. Levi allegedly renoved Dr. Reynol ds based on
unsust ai ned char ges.

This count is brought against all defendants,
i ndi vi dual and non-individual alike, "in their individual
capacities."” Paragraph 134 of count four avers that plaintiff
"is entitled to econom ¢ and punitive danmages in an anmount to be
determined at trial." As with count one, we nust dismss this
claimfor relief for lack of jurisdiction to the extent it seeks
nonet ary damages because it arises out of the enploynment context
and, therefore, the CSRA affords the plaintiff the exclusive
remedy for the alleged violation. Sarullo, 352 F. 3d at 796.

However, we have jurisdiction to address the
plaintiff's request for injunctive and declaratory relief.
Mtchum 73 F.3d at 36. Cainms under 42 U.S.C. § 1985(3) for
conspiracy to violate constitutional and federal substantive due
process rights are subject to Pennsylvania's two-year statute of

l[imtations for personal injury actions. Bougher v. Univ. of

Pittsburgh, 882 F.2d 74, 79 (3d Cr. 1989). The two-year statute
of limtations begins to run fromthe date of each overt act
causi ng damage to the plaintiff.

To the extent that Dr. Reynolds' clains under 42 U. S. C.
§ 1985 are premised on a conspiracy to deprive himof his

property interests in his clinical privileges at the FDC and
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Mal col m Grow Medi cal Center, the clock has run. As noted above,
Dr. Reynolds was inforned in April, 2007 that his clinica
privileges were being placed in abeyance and that he was no

| onger permitted to provide direct patient health care. He did
not file his conplaint until nore than two years |ater in August,
2009. We will grant defendants notion for summary judgnment on
count four to the extent plaintiff seeks injunctive and
declaratory relief.

Counts five, six and seven of the amended conplaint are
state-law causes of action for civil conspiracy, intentional
interference and defamation. Again, these three clains are
brought agai nst all defendants, individual and non-indi vi dual
alike, "in their individual capacities.” Absent a waiver of
sovereign imunity, the clainms against the BOP and the Ofice of
| nspector General, agencies of the United States Governnent,
cannot survive. The United States, as sovereign, nust consent to
be sued and the ternms of such consent define the jurisdiction of

the district courts to entertain such suit. United States V.

Testan, 424 U.S. 392, 398 (1976). The Federal Tort C ains Act
("FTCA") provides a |limted wai ver of the sovereign's inmunity
for certain causes of action sounding in tort pursuant to the
terns and conditions of the statute. 28 U S. C. § 2674. Section
1346(b) confers exclusive jurisdiction in the district courts for

civil actions on clains against the United

States, for noney dammges, accruing on and

after January 1, 1945, for injury or |oss of

property, or personal injury or death caused
by the negligent or wongful act or om ssion
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of any enpl oyee of the Governnent while
acting within the scope of his office or

enpl oynment, under circunstances where the
United States, if a private person, would be
liable to the claimant in accordance with the
| aw of the place where the act or om ssion
occurr ed.

28 U.S. C. § 1346(b).

Pursuant to 28 U.S.C. 8 2679, the FTCA is the exclusive
remedy for the plaintiff's clains against the BOP and O fice of
| nspector General for actions sounding in tort. |t provides:

The authority of any federal agency to sue

and be sued in its own nane shall not be

construed to authorize suits agai nst such

federal agency on clainms which are cogni zabl e

under section 1346(b) of this title, and the

remedi es provided by this title in such cases

shal | be excl usive.

Thus, under the FTCA, clains against federal agencies

nmust be brought against the United States. 1n re Sunrise Sec.
Litig., 818 F. Supp. 830, 835 (E.D. Pa. 1993). The United States

woul d have to be substituted as the proper party defendant in
this matter in order for the plaintiff to proceed. Even were it
substituted, however, the plaintiff's clains are barred because
he has not shown that he first tinely presented his claim"to the
appropri ate Federal agency," as required under the FTCA. 28
US C 8 2675(a). Accordingly, we will dismss the plaintiff's
tort clainms against the federal agencies in counts five, six, and

seven with prejudice. Forbes v. Reno, 893 F. Supp. 476, 481

(WD. Pa. 1995), aff'd, 91 F.3d 123 (3d Cr. 1996).
Dr. Reynol ds also brings these clains against the

i ndi vi dual defendants in their individual capacities. Count
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five, which asserts a claimfor civil conspiracy, is barred by
the statute of limtations. Under Pennsylvania |aw, the statute
of limtations for civil conspiracy is the sane as the statute of

limtations for the underlying tort. Kingston Coal Co. v. Felton

Mning Co., Inc., 690 A 2d 284, 287 (Pa. Super. C. 1997);
Anmmung v. Gty of Chester, 494 F.2d 811, 814 (3d Cr. 1974).

Dr. Reynolds' claimfor civil conspiracy is predicated on the
def endants' deprivation of his clinical privileges to practice
medi ci ne wit hout due process of law. W apply the two-year
statue of limtations for civil rights actions under 42 U S. C
§ 1983 and 42 U.S.C. § 1985. As noted above, the plaintiff knew
in April, 2007 that his clinical privileges were being placed in
abeyance, yet did not file suit until August, 2009. Accordingly,
even if this claimcould otherwise go forward, this claimis
untimely. We will grant the notion of the defendants for summary
judgment with respect to count five of the anended conpl aint.
According to count six of the anended conplaint, the
i ndi vi dual defendants in their individual capacities
intentionally interfered with Dr. Reynol ds' business
relationships with third parties, such as the Air Force Reserve
and StaffCare. Dr. Reynolds provided nedical services for these
entities in the past and StaffCare recently solicited himfor a
medi cal position. He clains that the defendants knew t hat
prol onged abeyance of his clinical privileges would interfere
with his professional and econom c relationships with the Air

Force Reserve and StaffCare. Pennsylvania courts apply the two-
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year statute of limtations found in 42 Pa. Cons. Stat. 8§ 5524(3)
to clainms for tortious interference with a contract. Bednar V.
Marino, 646 A 2d 573, 577 (Pa. Super. C. 1994). The statutory
period begins to run "as soon as the right to institute and

maintain a suit arises[.]" 1d. (citing Pocono Int'l Raceway,

Inc. v. Pocono Produce, Inc., 468 A 2d 468, 471 (1983)). Again,

Dr. Reynolds knew in April, 2007 that the BOP was taking action
with respect to his clinical privileges and that he was being
assigned a position as "Telenmont O ficer." Again, even assun ng
this claimcould otherwi se proceed, it is out of tinme because it
was filed nore than two years |ater.

Finally, count seven of the anmended conplaint asserts a
claimfor relief for defamation against the individual defendants
in their individual capacities. Dr. Reynolds alleges that the
Adverse Action Report filed with the Data Bank on February 5,
2009 contained false information. Specifically, he maintains
that it falsely states that the fenal e candi date for enpl oynent
who was the subject of the Cctober, 2006 pre-enploynent
exam nation filed a conplaint regarding the incident. Dr.
Reynol ds contends that it also falsely states that the
i nvestigation concerning the incident sustained the sexual abuse
all egations. The statute of l[imtations for a defamation claim
under Pennsylvania lawis one year. 42 Pa. Cons. Stat. Ann.

§ 5523(1). The allegedly defamatory report was filed in
February, 2009 and Dr. Reynolds' conplaint was filed in August,

2009. Thus, Dr. Reynolds' claimfor defamation is tinmely if
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properly brought against the individual defendants in their
i ndi vi dual capaciti es.

Cl ai ms agai nst individuals enployed by the federal
government are barred if they are acting within the scope of
enpl oynment, and a plaintiff may sue only the United States for
the acts of its enployees. However, pursuant to 28 U.S. C.
§ 2679(d) (1), the Attorney Ceneral nust certify that the
i ndi vi dual defendants were acting within the scope of their
enpl oyment when they filed the all egedly defamatory Adverse
Action Report. Wthout the certification, plaintiff may proceed
agai nst a governnent enpl oyee under state law. So far, no such
certification has been filed. W wll grant the Governnent |eave
to file and serve such a certification within thirty days.

In sum we will enter an Order granting the notion of
the defendants to dism ss the plaintiff's anmended conpl ai nt for
| ack of subject matter jurisdiction with respect to counts one
and four insofar as the plaintiff seeks econom c danages. W
will further enter an order granting the notion of the defendants
for summary judgnment with respect to counts one and four to the
extent they seek equitable relief and with respect to counts five
and six. W enter an order dism ssing count two of the anended
conplaint for failure to state a clai mupon which relief can be
granted pursuant to Rule 12(b)(6) of the Federal Rules of Cvil
Procedure. Finally, we will grant |eave for the defendants to
file a certification fromthe Attorney General in connection with

the i ssue of whether the individual defendants were acting within
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t he scope of their enploynent regarding the conduct that forns
the basis for the defamation claimin count seven. In |light of
our rulings on the notion of the defendants "to dism ss and for
sumary judgnent,” we will deny the enmergency notion of Dr.
Reynol ds for an "ex-parte tenporary restraining order and

prelimnary injunction.”
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GARY | RVI NG REYNCLDS : Cl VIL ACTI ON
. :
FEDERAL BUREAU OF PRI SONS, :
et al. : NO. 09- 3096
ORDER

AND NOW this 2nd day of March, 2010, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of defendants to dism ss the
plaintiff's amended conplaint for |ack of subject matter
jurisdiction and, in the alternative, for sunmary judgnent is
GRANTED in part and DENIED in part;

(2) the notion of defendants, Federal Bureau of
Prisons and O fice of Inspector CGeneral, to dismss count one of
t he amended conplaint for |ack of subject matter jurisdiction is
GRANTED;

(3) the notion of defendants, Eric L. Hol der, Cdeida
Dal masi, Newton Kendi g, M chael Nelson, John Manenti, Tracey
Brown, Bruce Bl acknon, Troy Levi, and Cam ||l e Duchaussee, to
di smi ss count one of the anmended conplaint for |ack of subject
matter jurisdiction is GRANTED to the extent the plaintiff, Gary

I rving Reynol ds, seeks econonmi ¢ and punitive damages;



(4) the notion of defendants, Eric L. Hol der, Cdeida
Dal masi, Newton Kendi g, M chael Nelson, John Manenti, Tracey
Brown, Bruce Bl acknon, Troy Levi, and Cam || e Duchaussee, for
sumary judgnent against plaintiff is GRANTED with respect to
count one of the amended conplaint insofar as plaintiff seeks
injunctive and declaratory relief;

(5) the notion of defendants to dism ss count two of
t he amended conplaint for failure to state a clai mupon which
relief can be granted (incorrectly denom nated a notion for
summary judgnent) is GRANTED

(6) the notion of defendants to dism ss count three of
t he amended conplaint is GRANTED wi thout prejudice to its
assertion before the Merit Systens Protection Board;

(7) the notion of defendants to dism ss count four of
t he amended conpl aint for |ack of subject matter jurisdiction is
GRANTED i nsofar as plaintiff seeks conpensatory and punitive
damages;

(8) the notion of defendants for sunmmary judgnent
against plaintiff is GRANTED with respect to count four of the
anended conplaint to the extent the plaintiff seeks injunctive
and declaratory relief;

(9) the notion of defendants, Federal Bureau of
Prisons and O fice of Inspector CGeneral, to dismss counts five,
si x and seven of the amended conplaint for |ack of subject matter

jurisdiction is GRANTED



(10) the notion of defendants, Eric L. Hol der, Qdeida
Dal masi, Newton Kendi g, M chael Nelson, John Manenti, Tracey
Brown, Bruce Bl acknon, Troy Levi, and Cam || e Duchaussee, for
sumary judgnent against plaintiff is GRANTED with respect to
counts five and six of the amended conpl aint;

(11) the notion of defendants, Eric L. Hol der, Qdeida
Dal masi, Newton Kendi g, M chael Nelson, John Manenti, Tracey
Brown, Bruce Bl acknon, Troy Levi, and Cam |l e Duchaussee, for
sumary judgnent against plaintiff is DENIED with respect to
count seven of the amended conpl ai nt;

(12) wthinthirty (30) days of the date of this
Order, The Attorney General of the United States nmay file and
serve any certification pursuant to the Federal Tort O ains Act,
42 U . S.C. 8§ 2679(d)(1), that the individual defendants, Eric L
Hol der, (dei da Dal masi, Newton Kendig, M chael Nel son, John
Manenti, Tracey Brown, Bruce Bl acknon, Troy Levi, and Camlle
Duchaussee, were acting within the scope of their enploynent when
they filed the Adverse Action Report; and

(13) the energency notion of Dr. Reynolds for an "ex-
parte tenporary restraining order and prelimnary injunction” is
DENI ED

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GARY | RVI NG REYNCLDS : Cl VIL ACTI ON
. :
FEDERAL BUREAU OF PRI SONS, :
et al. : NO. 09- 3096
J UDGVENT

AND NOW this 2nd day of March, 2010, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) judgnent is entered in favor of defendants, Eric
L. Hol der, COdeida Dal masi, Newton Kendi g, M chael Nel son, John
Manenti, Tracey Brown, Bruce Bl acknon, Troy Levi, and Camlle
Duchaussee, and against the plaintiff, Gary Irving Reynolds, with
respect to count one of the anended conpl aint insofar as the
plaintiff seeks injunctive and declaratory relief;

(2) judgnent is entered in favor of defendants,
Federal Bureau of Prisons, Ofice of Inspector CGeneral, Eric L
Hol der, (Qdei da Dal masi, Newton Kendig, M chael Nel son, John
Manenti, Tracey Brown, Bruce Bl acknon, Troy Levi, and Camlle
Duchaussee, and against plaintiff, Gary Irving Reynolds, with
respect to count four of the anmended conplaint insofar as the
plaintiff seeks injunctive and declaratory relief;

(3) judgnent is entered in favor of defendants,

Federal Bureau of Prisons and Ofice of Inspector General, and



agai nst the plaintiff, Gary Irving Reynolds, with respect to
counts five, six and seven of the amended conpl aint;

(4) judgnent is entered in favor of defendants, Eric
L. Hol der, COdeida Dal masi, Newton Kendi g, M chael Nel son, John
Manenti, Tracey Brown, Bruce Bl acknon, Troy Levi, and Camlle
Duchaussee, and against plaintiff, Gary Irving Reynolds, with
respect to count five of the amended conplaint; and

(5) judgnent is entered in favor of defendants, Eric
L. Hol der, COdeida Dal masi, Newton Kendi g, M chael Nel son, John
Manenti, Tracey Brown, Bruce Bl acknon, Troy Levi, and Camlle
Duchaussee, and against the plaintiff, Gary Irving Reynolds, with
respect to count six of the anended conpl ai nt.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



