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The plaintiff has filed suit against its fornmer
presi dent, who allegedly left his enploynent after copying
confidential information for his own use and then deleting it
froma conpany-i ssued | aptop conputer. By nenorandum and order
dat ed Novenber 18, 2009, | granted the defendant’s notion to
di smss certain counts of the conplaint without prejudice. The
plaintiff has filed an amended conpl aint, and the defendant seeks
to dismss the clains that allege violation of the federa
Comput er Fraud and Abuse Act (“CFAA’), 18 U.S.C. 8§ 1030(g) (Count
V), violation of the Pennsylvania Uniform Trade Secrets Act, 53
Pa. Cons. Stat. Ann. 8§ 5301, et seq. (Count V), and
m sappropriation of trade secrets (Count VI).

The CFAA is a crimnal statute that allows for civil
suits under certain limted circunstances. Mst relevant to this
case, the statute requires that the plaintiff suffer a “loss,”

which is defined as:



[ Al ny reasonable cost to any victim

i ncluding the cost of responding to an

of fense, conducting a damage assessnent, and
restoring the data, program system or
information to its condition prior to the

of fense, and any revenue |ost, cost incurred,
or other consequential danmages incurred
because of interruption of service[.]

18 U.S.C. §8 1030(e)(11). Defendant argues that the plaintiff has
not alleged a statutorily-defined |oss, hence the claimnust be

di sm ssed. See Telquest Intern. Corp. v. Dedicated Business

Systens, Inc., 2009 W. 3234226 (D.N.J. Sep 30, 2009) (holding

that "[the plaintiff] does not allege that it suffered a | oss of
revenue because [its] conputer functions were inoperative, but
because [it] lost custoners as a result of defendants' business
activities. This does not constitute | oss under the CFAA ")

The plaintiff has also alleged various state-|aw
claims, anmong themthat confidential client information was
m sappropriated and that such information constitutes a trade
secret, as defined by the Pennsylvania statute. The defendant
argues that such information is known to anyone in the
plaintiff's business, but |I cannot assume this to be true in the
context of a notion to dismss. The anended conpl ai nt pl eads the
comon-| aw cl ai mrs of m sappropriation of trade secrets and
confidential business information in the alternative to a claim
under the statute. Should the information in question turn out
to be a trade secret, the claimw || be preenpted, but in the

face of alternative pleading this question (and, indeed, all of
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the issues raised by the defense), is better resolved upon
devel opnent of the factual record.

The npbtion to dismss will be deni ed.

BY THE COURT:

[s/ John P. Fullam

John P. Full am Sr.
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JACK K. H BBARD NO. 09- 3633
ORDER

AND NOW this 24'" day of February 2010, upon
consi deration of the defendant’s Mdtion to Dismiss, and the
response thereto, IT IS ORDERED

That the Mbtion is DEN ED

BY THE COURT:

/s/ John P. Full am

John P. Full am Sr. J.



