IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
Al DA TORRES and EDW N TORRES,
Plaintiffs, E CIVIL ACTI ON
V. E No. 09-cv-0178
CONTROL BUI LDI NG SERVI CES, et al .,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. February 16, 2010

Thi s di spute has been brought before the Court on Defendants
Ritas Water Ice Real Estate Conpany and Rita' s Real Estate
Franchi se Conpany’s Motion for Sunmary Judgnent (Doc. No. 34) and
Def endants Lincoln Plaza Associates and Control Buil ding
Services’ Mtion for Summary Judgnment (Doc. No. 35). For the
reasons set forth below, the Rita s entities’ Mtion shall be
GRANTED, and Lincoln Plaza Associates and Control Building
Services’ Mtion shall be GRANTED in part and DENIED in part.

Backgr ound

Plaintiffs are husband and wife currently living in
St ockbridge, CGeorgia. On Saturday, February 24, 2007, Plaintiffs
wer e shopping at the Oxford Valley Mall, in Langhorne,
Pennsyl vania, which is owned and operated by Defendant Lincoln
Pl aza Associates. After doing sone shopping, Plaintiffs noved to

the food court of the mall, sonetine around 5:30 or 6:00 P. M



Wi | e wal ki ng approximtely 15 feet fromthe Rita s Water Ice
ki osk, at that tinme owed by Rita’'s Water Ice Oxford Valley Mll,
but subsequently taken over by Defendant Rita s Water |ce Real
Estate Conpany, Plaintiff Aida Torres suddenly slipped and fell.
When Plaintiff hit the ground she noticed that there was spilled
ice creamon the floor that was partially nelted. Al though a
portion of the ice creamwas still solid and still had sone sort
of red topping covering it, enough of the ice creamhad nelted so
that it covered Plaintiff’s clothing and soaked through her sock,
and Plaintiff states that the nelted ice creamwas still cold.
Followi ng the accident, Plaintiff Aida Torres alleges that she
suffered several injuries; she hurt her knee, el bow, and | ower
back, and asserts that the injuries to her knee and | ower back
continue to cause her pain and disconfort. Plaintiff Edw n
Torres al so seeks danmages for | oss of consortium alleging that
he has | ost the confort, society, and conpanionship of his wfe.
Plaintiffs assert that these injuries were suffered due to
Def endants’ negligence. This charge is brought against Lincoln
Pl aza Associ ates, the owner of the mall, Control Building
Services, the conpany in charge of cleaning the mall, Rta s
Water |Ice Real Estate Conpany, the operator of the Rita s kiosk
outside of which Plaintiff fell, and Rita’ s Water |ce Franchi se
Conpany, the Rita' s corporate entity in charge of franchising
operations. Plaintiffs assert two alternative theories of
liability. First, they allege that Defendants were |iable for

failing to renmedy the dangerous condition created by this
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specific ice creamspill. Second, Plaintiffs allege that
Def endants were liable for not putting better safety precautions
in place to prevent harm from dangerous conditions created by
third parties.® Al though Defendants do not agree about who owed
the duty to Plaintiffs in this situation, they all contest that
they had notice of the dangerous condition, and, therefore, urge
this Court to find that none of them were negligent. Further,
Def endants mai ntain that adequate safety precautions were in
pl ace to protect patrons from dangerous conditions, and that
summary judgnment is also appropriate on that issue.
St andar d

When a party files for summary judgnent, “[t]he judgnment
sought should be rendered if the pleadings, the discovery and
di sclosure materials on file, and any affidavits show that there
IS no genuine issue as to any material fact and that the novant
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). In making a sunmary judgnent determ nation, al
i nferences nust be viewed in the Iight nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). In order to survive a notion for
summary judgnent, the non-noving party cannot rely solely on the

unsupported allegations found in the pleadings. Celotex Corp. V.

1Although this distinction is not entirely clear in Plaintiffs’ Amended
Conpl ai nt, the Anended Conpl ai nt does contain allegations that are
appropriately grouped under these two theories of negligence and it is on
these grounds that Plaintiffs defend agai nst Defendants’ Mtions for Summary
Judgnent. This Court, therefore, will treat Plaintiffs’ Amended Conpl aint as
rai sing causes of action under these two distinct theories of negligence.
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Catrett, 477 U.S. 317, 324 (1986). Instead, the non-noving party
must raise nore than “sone netaphysical doubt” as to a nateri al

fact. Matsushita, 475 U.S. at 586. |In nmaking a decision as to

whet her there is a “genuine” issue of fact, the court nust
determ ne “whether a fair-mnded jury could return a verdict for

the plaintiff on the evidence presented.” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 252 (1986).

Di scussi on

As this case is in federal court on diversity jurisdiction,

we will apply Pennsylvania |law to this dispute. Erie RR Co. v.

Tonpkins, 304 U S. 64, 78 (1938).2 To prevail on a negligence
cl ai munder Pennsylvania law, the plaintiff nust establish that
the defendant had a duty to conformto a certain standard of
conduct, that the defendant breached this duty, and that this

breach caused an injury to the plaintiff. Macina v. MAdans, 421

A 2d 432, 434 (Pa. Super. Ct. 1980). In premses liability
cases, the applicable standard of care depends on the status of

the guest. Carrender v. Fitterer, 469 A 2d 120, 123 (Pa. 1983).

When a person is invited to the land “for a purpose directly or

indirectly connected with business dealings with the possessor of

>Thi s incl udes Pennsyl vani a’s choice of law, Klaxon Co. v. Stentor Elec.
Mqg. Co., 313 U. S. 487, 496 (1941), which, in tort cases is to conbine the
“governnent interest” analysis with the “significant relationship” anal ysis.
Ki rschbaum v. WRGSB Assocs., 243 F.3d 145, 151 (3d Cr. 2001). Neither party
argues that a |l aw ot her than Pennsylvania's should apply, and as the acci dent
occurred in Pennsylvania and it is Pennsylvania's |aws that apply to
Def endants’ operations, it is Pennsylvania that has both an interest in and a
significant relationship with the accident, and Pennsylvania's tort law wll,
therefore, apply.




the land,” that person is considered an invitee. Restatenent
(Second) of Torts § 332 (1965).° A |andowner nust protect an
invitee fromforeseeable harm neaning that the duty to protect
only arises in circunstances where the | andowner knows, or should
know, of a dangerous condition on the |land that poses an
unreasonable risk that the invitee would not be expected to

di scover. Carrender, 469 A 2d at 123. In such situations, the
| andowner mnust exercise reasonable care to protect the invitee.
Id. A landowner, therefore, has no duty to protect or warn

agai nst obvi ous dangers that woul d be noticed by a reasonable

i nvitee exercising normal perception. 1d. Further, as the duty
only arises if the | andowner knew or shoul d have known of the
dangerous condition, no finding of negligence can be nade unl ess
there is first a finding that the | andowner had actual or

constructive notice of the condition. Estate of Swift v. Ne.

Hosp. of Phila., 690 A 2d 719, 722 (Pa. Super. C. 1997).

Actual notice is “notice given directly to, or received
personally by, a party.” Black's Law Dictionary (8th ed. 2004).
In other words, the plaintiff nust denonstrate that the defendant
knew of the dangerous condition and not nerely that the defendant
shoul d have known of the condition. Constructive notice, on the
other hand, is “notice presuned by |law to have been acquired by a
person and thus inputed to that person.” 1d. |In determning

constructive notice, courts consider a nunber of factors,

3Pennsyl vani a has adopted the Restatenent (Second) of Torts for prem ses
liability cases. Carrender, 469 A 2d at 123.

5



i ncl udi ng the nunber of people on the prem ses, the type of
dangerous condition, the |location of the dangerous condition, the
cause of the condition, and whether the defendant had an

opportunity to fix the condition. Craig v. Franklin MIIs

Assocs., 555 F. Supp. 2d 547, 549-50 (E.D. Pa. 2008). The tine
between the creation of the unsafe condition and the acci dent,

however, is one of the nost inportant factors for the court to

consider. Neve v. Insalaco’'s, 771 A 2d 786, 791 (Pa. Super. Ct.
2001) .

Al t hough, as a general matter, it is permssible for a
plaintiff to use circunstantial evidence to establish negligence,

Mller v. Hi ckey, 81 A 2d 910, 914 (Pa. 1951), a court cannot

allow a case to continue to trial if the jury would be required
to rely upon “conjecture, guess or suspicion” to establish
constructive notice. Craig, 555 F. Supp. 2d at 550 (citing Lanni_
v. Pa. RR Co., 88 A 2d 887, 889 (Pa. 1952)). Indeed,

[wW here . . . the evidence indicates that the
transitory condition is traceable to persons other than
those for whomthe owner is . . . ordinarily

accountabl e, the jury nmay not consider the owner’s
ultimate liability in the absence of other evidence

whi ch tends to prove that the owner had actual notice
of the condition or that the condition existed for such
a length of tinme that in the exercise of reasonable
care the owner should have known of it.

Muultrey v. Geat AP Tea Co., 422 A 2d 593, 596 (Pa. Super.

Ct. 1980).
§ 343
As noted above, Plaintiffs bring their clains for negligence

bot h under the Restatenent (Second) of Torts 8 343, alleging that
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Def endants were negligent for failing to fix the specific unsafe
condition at issue in this case, and under the Restatenent
(Second) of Torts 8§ 344, alleging that this event recurred so
often that Defendants had a duty to renedy or warn of the
dangerous condition. W wll begin by addressing Plaintiffs’
claimunder § 343. Plaintiffs’ clains under § 343 nust fail as

t hey have not established that any Defendant had notice of the
dangerous condition. As an initial matter, Plaintiffs have not
even al |l eged that any Defendant had actual notice of the
condition. Plaintiffs introduce no evidence to support a finding
that any Defendant was aware of this particular spill

Plaintiffs only claimthat Defendants shoul d have known about the
dangerous condition at issue here, and that is insufficient to
establish actual notice for the purposes of liability under

§ 343.

Plaintiffs also fail to establish constructive notice of the
dangerous condition. Plaintiffs seek to establish constructive
notice by relying solely on the location of the spill and the
length of tinme that the ice creamrenai ned on the fl oor.

Al t hough the location of the spill—+n close proximty to a kiosk
in the food court during a busy tine on a busy day—tessens the
anount of tinme that the spill needs to be on the floor before

Def endants had constructive notice, this | ocation al one does not

put Defendants on imredi ate notice of every spill. In order to
establish constructive notice, Plaintiffs still nust provide at
| east sone evidence as to the duration of the spill. Plaintiffs
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state that they had no conversation with any enpl oyee or

byst ander about the anpbunt of tine that the ice creamrenai ned on
the floor, nor did they overhear any conversations take place.

In addition, Plaintiffs do not nention any tracking through the
nelted ice creamor the presence of any dirt or garbage in the

spill. See Read v. Samis O ub, No. 05-170, 2005 W. 2346112, at

*2 (E.D. Pa. Sept. 23, 2005) (noting that a lack of tracking or
accunul ati on of debris suggests that the spill has not remained
on the floor | ong enough to provide constructive notice).

Rat her, Plaintiffs only note that the ice creamwas partially
nel ted, and that there was enough liquid to soak through
Plaintiff’s sock and to be all over her clothing.

Al t hough Plaintiffs’ evidence could be consistent with a
purchase fromRita' s being spilled on the floor and renai ning
there for a period Iong enough to allowit to start to nelt, this
is certainly not the only conclusion that can be drawn fromthe
evidence, and requires a great deal of conjecture or specul ation.
Four of the food-court vendors sold ice cream and the |ocation
of the spill was such that many individuals wal king fromthe food
court to the main portion of the mall would have wal ked by the
spot where the accident occurred. It is, therefore, possible
that a patron purchased ice cream from anot her store, wal ked
around the food court as it nelted, and then spilled it
i mredi ately before the accident; or a patron could have sat at a
table while eating, allowing the ice creamto begin to nelt, and

have dropped the partially nelted ice creamon his or her way out
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of the food court area. |In other words, the fact that the ice
creamwas partially nelted does not necessarily relate to the
| ength of tinme that the spill was on the floor. There is sinply
no evidence introduced by Plaintiffs that can establish, w thout
resorting to speculation, the anount of tinme that the ice cream
remai ned on the floor. Instead, all of Plaintiffs evidence
sinply establishes that a period of tinme had passed since the ice
cream was purchased. Plaintiffs, therefore, have introduced
evidence that would allow a jury to conclude that the anount of
time required before Defendants had constructive notice was
m ni mal , but have not introduced any evidence to allowa jury to
find how long of a period of tine the dangerous condition
actually existed. Under these circunstances, Plaintiffs have not
i ntroduced evidence that could allow a reasonable jury to find in
their favor on the issue of constructive notice, and a genui ne
i ssue of material fact does not remain on this issue.*

Al t hough Pl aintiffs enphasize that the mall was extrenely
busy at the tinme of the accident, they provide no evidence that
there were any footprints |eading away fromthe puddl e or any

debris in the ice creamitself. In addition, Plaintiffs have no

“The parties spend extensive tinme arguing over whether the nelted ice
creamis nore analogous to the spilled soda in Craig or the wilted lettuce in
Kania v. Sbarro, Inc., No. 97-6863, 1998 W. 800320 (E.D. Pa. Nov. 13, 1998).
We think that it is futile to attenpt to decide whether nelted ice creamis
closer in nature to wilted lettuce or flat soda. |Instead, our focus is on
whet her, given the nature of the spill and the product that has been spilled,
a jury could nake a determination, without resorting to conjecture, about the
amount of time that the spill had been on the floor. |In the present case, for
the reasons set forth above, we find that a jury could not make this
determination. There was, therefore, no constructive notice in this case,
regardl ess of the relationship between spilled ice cream soda, and |ettuce.
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evi dence of any conversations with any individual regarding the
length of the spill. Utimately, Plaintiffs have provided only
one fact about the amount of tinme that the spill was on the
floor, and this fact is consistent with nultiple other theories
of the duration of the spill. |In these circunstances, a jury
woul d be required to resort to specul ation or suspicion in order
to find that Defendants had constructive notice, as would be
required to render a verdict for Plaintiffs. As it is not
perm ssible for this Court to allow the issue to proceed to trial
in these circunstances, we nust grant summary judgnment for
Def endants due to Plaintiffs’ failure to establish that
Def endants had notice of the dangerous condition.
§ 344

Plaintiffs’ clains under 8 344 are at |east partially able
to survive summary judgnment. Section 344 requires a | andowner to
“take reasonabl e precaution against harnful third party conduct

that m ght be reasonably anticipated.” Rabutino v. Freedom State

Realty Co., 809 A 2d 933, 939 (Pa. Super. C. 2002). Plaintiffs

claimthat because spills were occurring in the food court
“constantly,” Defendants knew that third parties frequently
created dangerous conditions in the food court and Defendants
were under a duty to renedy the situation. Plaintiffs further
assert that having a single person on duty in the food court
during an extrenely busy period of tine and relying on vendors to
call in spills before they were cleaned are insufficient

precauti ons under these circunstances, and nmake Defendants |iable
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for any injury. Defendants assert that the evidence introduced
by Plaintiffs is insufficient to create a genui ne issue of
material fact, and argue that Plaintiffs failure to introduce
any expert testinony is fatal to their claim

G ven the status of the filings currently before this Court,
summary judgnent is not appropriate on this issue. Wether a

| andowner has taken adequate precautions is a factual question

that nust be left for a jury to determne. R vera v. Phila.

Theol ogi cal Seminary of St. Charles Borroneo, Inc., 580 A 2d

1341, 1344 (Pa. Super. Ct. 1990). |In addition, expert testinony
is not required in all cases where a plaintiff has alleged that
reasonabl e precautions were not taken. |In cases where “the
matter under investigation is so sinple, and the lack of skill or
want of care so obvious, as to be within the range of the

ordi nary experience and conprehensi on of even nonprof essi onal

persons,” expert testinony is not required. Chandler v. Cook,

265 A.2d 794, 796 n.1 (Pa. 1970); see also Ovitsky v. Capital

Gty Econ. Dev. Corp., 846 A 2d 124, 126 (Pa. Super. C. 2004)

(finding that an ordinary juror would not require expert
testinony to determ ne whether a hotel had taken reasonable
precautions to provide security for its patrons).

We believe that the present case is simlar to cases
involving insufficient hotel security, and that it can be
expected that the majority of potential jurors would have
experience with shopping in malls and eating in food courts, and

coul d be expected to forma logical, principled opinion as to
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whet her the | andowner took reasonabl e precautions to prevent a

foreseeable harm Plaintiffs have submtted evidence that spills

were “constantly” occurring in the food court and that on the

ni ght that the accident occurred Defendants were enploying | ess

than their normal cleaning staff. A jury could reasonably

concl ude that a single person assigned to nonitor the food court

on a busy night was insufficient, and that Defendants did not

t ake reasonabl e precautions to protect invitees from dangerous

conditions created by third parties. There is, therefore, a

genui ne issue of material fact as to whether reasonable

precautions were taken, and summary judgnent is inappropriate.
Summary judgnment on this issue, however, is only

i nappropriate as to the | andowner, Lincoln Plaza Associates, and

t he i ndependent contractor hired to clean the mall, Contro

Buil ding Services. The duty to Plaintiffs in this case arises

out of ownership of the land. It is Defendant Lincoln Plaza

Associ ates that owmns the land, and it, therefore, had a duty to

Plaintiffs. In addition, the Restatenent (Second) of Torts 8§ 383

mekes i ndependent contractors liable to the sanme extent as a

| andowner, and Defendant Control Buil ding Services, therefore,

al so owed a duty to Plaintiffs. There is no allegation, however,

that either of the Rita’s entities owed the land or was an

i ndependent contractor on the land in question, as it was not

wi thin the bounds of their |ease. The Rita's entities,

therefore, owed no duty to Plaintiffs to protect them from

dangerous conditions created by third parties, and sunmary
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judgnent is appropriate in favor of the Rita' s Defendants.

Plaintiffs have introduced evidence that they were owed a
duty by the | andowners to be protected from dangerous conditions
caused by third parties, that spills by other mall patrons shoul d
have been reasonably antici pated, that reasonabl e precautions
were not taken to prevent injury, and that they did suffer an
injury that was caused by the failure to take reasonabl e
precautions. This duty, however, was only owed by the | andowner
and i ndependent contractors on the prem ses where the accident
occurred. Because Defendants Rita's entities did not own the
| and nor were they independent contractors on the site of the
accident, they owed no duty to Plaintiffs, and their Mtion for
Summary Judgnent on this issue is granted. Genuine issues of
material fact remain, however, as to Defendants Lincoln Plaza
Associ ates and Control Building Services’ liability, and their
Motion for Summary Judgnent nust be denied on this issue.
Loss of Consortium

Loss of consortiumis a derivative claimthat cannot remain

if summary judgnent is granted on the underlying claim of

negligence. Stipp v. Kim 874 F. Supp. 663, 666 (E.D. Pa. 1995).
G ven that sunmary judgnment has been granted to Defendants Rita' s
entities on Plaintiff Aida Torres’s negligence clainms, summary
judgnent nust al so be entered in these Defendants’ favor on
Plaintiff Edw n Torres’s claimfor [oss of consortium On the

ot her hand, as Defendants Lincoln Plaza Associates and Contr ol

Bui | di ng Services do not contest the factual basis for
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Plaintiff’s damages pursuant to his |oss of consortiumclaim
Plaintiff Edw n Torres’s cl ainms agai nst these Defendants renain

for trial

Concl usi on

Plaintiffs did not establish that the Rita s entities had
notice of the spill at issue, and did not establish that these
Def endants owed a duty to protect themfromthird parties’
negligence. Defendants Rita’s Water |Ice Real Estate Conpany and
Rita’s Real Estate Franchise Conpany’s Mtion for Summary
Judgnent, therefore, is granted, and judgnent is entered in their
favor on all clains brought by Plaintiffs against them
Def endants Lincoln Plaza Associates and Control Buil ding
Services’ Mtion for Summary Judgnent is granted in part and
denied in part. Although judgnment is entered in Defendants’
favor on Plaintiffs’ clains brought under the Restatenent
(Second) of Torts 8§ 343 because Defendants did not have notice of
t he dangerous condition, genuine issues of material fact remain
in Plaintiffs’ clains for negligence under the Restatenent
(Second) of Torts 8§ 344 agai nst these Defendants. Because
Plaintiff Aida Torres’ s claimfor negligence renmains agai nst
t hese Defendants, Plaintiff Edwin Torres’s claimfor |oss of
consortium al so remai ns agai nst Def endants Lincoln Plaza

Associ ates and Control Building Services.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Al DA TORRES and EDW N TORRES,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09-cv-0178
CONTROL BUI LDI NG SERVI CES, et al .,
Def endant s.

O der

AND NOW this 16t h day of February, 2010, upon
consideration of Defendants Rita’s Water |ce Real Estate Conpany
and Rita’s Real Estate Franchise Conpany’s Mtion for Summary
Judgnent (Doc. No. 34) and response thereto, it is hereby ORDERED
t hat Defendants’ Mtion is GRANTED for the reasons set forth in
the attached menorandum Upon consideration of Defendants
Li ncol n Pl aza Associ ates and Control Building Services Mtion
for Summary Judgment (Doc. No. 35) and responses thereto, it is
hereby further ORDERED that Defendants’ Mtion is GRANTED in
Def endants’ favor on all of Plaintiffs clains brought under the
Rest at enent (Second) of Torts 8 343, but is DENIED on Plaintiffs’
cl ai ms under the Restatenent (Second) of Torts 8 344 and

Plaintiff Edwin Torres’s claimfor |oss of consortium

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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