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This action arises out of a series of financial
transacti ons nmade twenty years ago between a father and a son.
Di sputes between the two fam |y nmenbers and ot hers have now
ari sen over whether the transactions, which involved the son’s
acqui sition of several conpanies fromhis father and the
subsequent formation of a trust to benefit the son’s daughter,
conformto the parties’ agreenent at the tine.

Two related | awsuits have been filed: the above-
captioned action in this Court and an action in Pennsyl vani a
state court, both commenced on the sanme day. |In the state court
action, the father, Raynond Perel man, brings clains of fraud,
conversion, and breach of contract against his son, Jeffrey
Perel man, alleging that he violated the terns of their agreenent
and that he m smanaged the assets that were placed in trust for
hi s daughter.

In the action in this Court, Jeffrey Perel man, joined

by the co-trustee and a hol di ng conpany involved in the



acquisition, seeks a declaratory judgnent that his father has no
vi abl e claimagainst himor the other plaintiffs relating to the
formati on and managenent of the trust. Jeffrey Perelman al so
brings a defamation claimagainst his father and his brother,
Ronal d Perel man, alleging that they told others that he had
defrauded his father and stolen noney from his daughter.

The defendants in this Court, Raynond and Ronal d
Per el man, have now noved to dismss or, in the alternative, stay
this action in favor of the state court litigation. The Court
will deny the notion, finding that it has no discretion to
dismss or stay the plaintiffs’ defamation clains and that,
al though it has such discretion with respect to the declaratory
judgnent clains, the factors guiding the exercise of that
di scretion require that the Court retain jurisdiction over those

cl ai ms.

The Federal and State Law Conpl ai nts

A. The Federal Conpl ai nt

The plaintiffs in this action are Jeffrey Perel man,
suing both individually and as trustee of the Allison R Perel man
Trust (“the trust”), Frank Katz, suing in his capacity as co-
trustee of the trust, and JEP Managenent, Inc. (“JEP’). JEP was

i nvol ved in the acquisition of the conpanies acquired from



Raynond Perel man (the “purchased conpani es”) and acts as a
managenent conpany for the purchased conpani es.

The plaintiffs’ original conplaint, filed wwth this
Court on Cctober 19, 2009, contained only one count, seeking a
decl aratory judgnent agai nst Raynond Perel man. This count seeks
a decl aration concerning possible clains that Raynond Perel man
may have against Jeffrey Perelman, the trustees of the trust, or
the trust itself concerning the trust’s formation and
adm nistration and Jeffrey Perel man’s acquisition of the
purchased conpani es. The count asks the Court to declare that
Raynond Perel man has no standing to bring such clains regarding
the trust, that he is barred frombringing any such clains by the
statute of limtations and other defenses, and that he has no
such vi abl e cl ai ns.

The plaintiffs amended their conplaint on Novenber 12,
2009, to add Ronald Perel man as a defendant and to add a cl ai m of
def amati on per se. The defamation claimis brought by Jeffrey
Perelman in his individual capacity agai nst both Raynond and
Ronal d Per el man.

The amended conpl ai nt makes the foll ow ng factual
al | egati ons.

After working as an officer in his father’s busi nesses
for several years, Jeffrey Perelnan resigned in 1989 due to

escal ati ng personal and business conflicts with his father.



Uged to repair their relationship by famly and friends, Jeffrey
Perel man began to negotiate his return to the famly busi nesses
|ater that year. See Am Conpl. at 6-7.

These negoti ations concerned a series of transactions
to effect the sale to Jeffrey Perel man of certain conpani es owned
and controlled at the tinme by Raynond Perel man. Jeffrey Perel man
al | eges that Raynond Perel man identified three concerns regarding
the structure of the transactions: (1) that Raynond Perel man
woul d incur no tax obligations fromthe sale, (2) that Jeffrey
Perelman’s wi fe, Marsha Reines Perel man, woul d renounce her
interest in certain of the transferred assets, and (3) that 50%
of the assets and stocks transferred in connection with the
transactions would be placed in a trust for the ultimate benefit
of Jeffrey Perel man’s daughter, Alison Perel man, and any ot her
children Jeffrey Perel man may have. See id. at 7.

Jeffrey Perel man and Raynond Perel man negoti at ed
t hrough the summer and fall of 1989 to determ ne how the parties
coul d best structure the transaction to neet Raynond Perel man’s
concerns. They jointly retained the |aw firm of Schnader,
Harrison, Segal & Lewis to facilitate the transfer and signed a
wai ver of any conflicts arising fromthe joint representation.
The anended conplaint al so all eges that Raynond Perel man enpl oyed

a team of in-house counsel who were famliar with asset and stock



acqui sition agreenents, the formation of trusts, and the tax
i ssues that arise fromsuch transactions. See id. at 8.

When negoti ati ons concluded in January of 1990, Raynond
Perel man agreed to sell to Jeffrey Perel man, and Jeffrey Perel man
agreed to purchase, all of the stock or all of the assets of
several of Raynond Perel man’s conpanies. As consideration,
Jeffrey Perel man agreed to pay approximately $27 mllion and
assume significant liabilities of the purchased conpanies. The
assets and stock of the purchased conpanies were ultimtely sold
through a series of twelve asset purchase agreenents and stock
purchase agreenents (collectively “the purchase agreenents”).

See id. at 8-9.

Jeffrey Perel man pl aced stock and assets representing
hal f of the ownership of the purchased conpanies into an
irrevocable trust, then known as the “Jeffrey E. Perelman Trust”
and subsequently renaned the “Alison R Perelman Trust” in 2009.
Jeffrey Perel man and Judge Arlin Adans, a famly friend and
advi sor who hel ped negotiate the transaction and was a signatory
to the trust agreenent, were designated co-trustees. Judge Adans
served as co-trustee until plaintiff Frank Katz took Judge Adans’
pl ace in Decenber of 2008. See id. at 9.

Al nmost all of the corporations whose stock was owned by
the trust were fornmed as “S” corporations in order to receive

favorable tax treatnment. See id. at 26. The only exception was



plaintiff corporation JEP, which was forned as a “C’ corporation
to address certain tax issues arising out of the formation of the
“S’” corporations. Jeffrey Perel man placed 50% of the conmmon
stock of JEP into the trust on or about January 24, 1990. See
id. at 15-17.

The anended conplaint states that, in or about 2007,
Raynond Perel man began to nmake clains to famly nenbers, friends,
and others that he was m sl ed and defrauded by his son and others
regardi ng the structural organization of the trust. See id. at
20. Specifically, the conplaint alleges that Raynond Perel man
has clainmed that (1) he did not know that Jeffrey Perel man had
the right to receive incone fromthe trust during Jeffrey
Perelman’s lifetime, (2) he expected Alison Perel mn to have
ownership of the 50% of the stock and assets and/or to be the
sol e beneficiary of the trust fromits inception, (3) Jeffrey
Perel man either m sl ed himabout the structure of the trust and
the formation of JEP, or Jeffrey Perel man and/ or JEP breached
sone prom se or agreenent with Raynond Perel man regardi ng the
stock and assets, (4) JEP was being used as an instrunentality to
perpetuate fraud on the trust, and (5) Marsha Rei nes Perel man
shoul d have renounced all of her interests in all of the assets
transferred, rather than the 50% transferred to the trust. See

id. at 20-21.



The anended conpl aint alleges that Raynond Perel man has
repeatedly threatened suit against Jeffrey Perel man, JEP and the
trust and threatened to snear Jeffrey Perelman in the |ocal
media. See id. at 24-25. The anended conpl aint also alleges
t hat Raynond and Ronal d Perel man have nade a series of defamatory
statenments about Jeffrey Perelman to famly and nutual friends

and acquai ntances. See id. at 28-29.

B. The State Court Conpl ai nt

The same day that the original federal court conplaint
was filed, Raynond Perel man instituted a separate state court
proceeding in the Court of Common Pl eas of Phil adel phia County by
way of a Wit of Summons. The state court conplaint was filed
under seal on Cctober 27, 2009. The sole plaintiff in the state
court case is Raynond Perel man and the sole defendant is Jeffrey
Per el man.

In his state court conplaint, Raynond Perel man states
that he entered the transaction with Jeffrey Perel man for the
pur pose of sharing his wealth with Jeffrey Perelman’s chil dren
and enabling themto enjoy a lifestyle conparable to his own.
See St. C. Conpl. at 2-3. He states that, with that purpose in
m nd, his agreenent with Jeffrey Perel man was based upon certain
specific and essential requirenents and that Jeffrey Perel man

under st ood and accepted all of his terns. See id. at 3.



The conplaint alleges that Jeffrey and Raynond t hereby
formed an agreenent pursuant to which Jeffrey Perel man woul d put
the appropriate | egal mechanisnms in place to acconplish Raynond
Perel man’s requi renents. The conplaint alleges that Jeffrey
Perelman did not carry out that agreenent and, therefore,
breached the contract and defrauded Raynond Perel nan by (1)
maki ng Jeffrey Perel man, not his children, the principal
beneficiary of the trust and rendering his children only renote
contingent beneficiaries, and (2) allowi ng Marsha Rei nes Perel man
to renounce only 50% of her interest in the business interests
instead of a full renunciation. See id. at 5-8.

Counts I, Il and Ill of the state court conplaint
all ege clains of breach of contract, fraud, and conversion on the
theory that Jeffrey Perel man converted the business interests to
his owmn use. See id. at 9-11. Counts 1V, V and VI ask that the
state court inpose an express trust, a resulting trust, and/or a
constructive trust upon the business interests. See id. at 11-
13. The conpl aint requests various types of injunctive relief
that would bring the trust into conpliance with Raynond
Perel man’ s understandi ng of the agreenment and an award of danages
as conpensation for Jeffrey Perel man’s wongdoing. See id. at
13- 14.

Jeffrey Perelman filed prelimnary objections to

Raynond Perel man’ s conpl aint on Novenber 9, 2009.



C. The Timng of the Filings

On the day that both suits were filed, counsel for the
parti es exchanged several emails and a phone call between the
hours of 10 a.m and 12 p.m Jeffrey Perelman’s counsel first
emai | ed Raynond Perel man’s counsel at 10:11 a.m, to informthem
that Jeffrey Perel man was poised to file his conplaint. The
emai| stated that Jeffrey Perelman would wait until 1:00 p.m to
file his suit if his counsel was assured in witing that no
| awsuits or other proceedings would be filed against Jeffrey
Perelman in the interim The email requested that Raynond
Perel man’s counsel respond to confirmreceipt of the email. See
Raynond Perelman’s Mot. to Dismss, Ex. C

Jeffrey Perelman’s counsel sent a second email a little
over an hour later, at 11:27 a.m, stating that, because no
confirmation of receipt or substantive response had been
recei ved, Jeffrey Perel man had instructed his counsel to file the
conplaint. The email stated that counsel would proceed with the
filing unless they received an acceptabl e response by 11:45 a. m
See PIs” Opp’'n, Ex. A-2.

Raynond Perel man’ s counsel nade a tel ephone call to
Jeffrey Perelman’s counsel sonetine between 11:35 and 11:40 a. m
In the call, Raynond Perel man’s counsel informed Jeffrey

Perel man’s counsel that Raynond Perel man had filed his state



court action that norning. See Raynond Perelman’s Mot. to
Dismss at 5. The plaintiffs aver that, at that tine, a nmenber
of Jeffrey Perelman’s | egal teamhad already left to file the

plaintiffs’ conplaint in federal court. See PIs’ Opp’'n at 6.

1. Analysis

Federal courts are often presented with situations,
like this one, where simlar |lawsuits concerning simlar issues
are pending in both federal and state courts. The United States
Suprenme Court has made clear that, in the ordinary case, where
the federal lawsuit involves so-called “coercive” clains seeking
conpensatory damages or injunctive relief, a federal court has “a
virtually unflagging obligation” to exercise its jurisdiction and

proceed with the case before it. See Colorado River Water

Conservation Dist. v. United States, 424 U. S. 800, 817 (1976).

Because of this unflagging obligation, “[t]he general
rule regarding sinultaneous litigation of simlar issues in both
state and federal courts is that both actions may proceed until
one has cone to judgnent, at which point that judgnment nay create
a res judicata or collateral estoppel effect on the other

action.” Univ. of MI. at Balt. v. Peat Marwick Main & Co., 923

F.2d 265, 275-76 (3d Cr. 1991). The only exception to this
general rule for coercive clains is when one of the established

abstention doctri nes -— Younger, Pullnman, Burford, Col orado

10



Ri ver, or others -— applies. See Colorado River, 424 U. S. at

813-17 (discussing abstention under Younger v. Harris, 401 U. S.

37 (1971); Burford v. Sun Gl Co., 319 U. S 315 (1943); RR

Commin of Tex. v. Pullman Co., 312 U. S. 496 (1941)).

Decl aratory judgnment actions, however, are treated
differently fromcoercive clains. Declaratory judgnents are
authorized in the federal courts by the Declaratory Judgnent Act,

28 U.S.C. § 2201-2202. The Act states: “[i]n a case of actual

controversy within its jurisdiction . . . any court of the United
States . . . may declare the rights and other |egal relations of
any interested party seeking such declaration . . .” 28 US.C

8§ 2201(a) (enphasis added). The United States Suprene Court has
interpreted the perm ssive | anguage in the statute to give
federal courts discretion to decline to hear a declaratory

j udgnent action when there is sinultaneous related litigation

pending in state court. See Brillhart v. Excess Ins. Co. of Am,

316 U. S. 491, 495 (1942); see also Wlton v. Seven Falls Co., 515

U.S. 277 (1995).

In Brillhart, the United States Suprenme Court held that
a district court has discretion to decline to exercise
jurisdiction over a declaratory judgnent where another suit
presenting the sanme issues between the sanme parties is pending in
state court and where the questions in controversy between the

parties can better be settled in the pending state court action.

11



Brillhart was decided in 1942. After the United States Suprene

Court decided Colorado River in 1976, with its enphasis on

federal courts’ “unflagging obligation” to exercise their
jurisdiction, courts divided over whether Brillhart remai ned good
I aw.

In Wlton, the United States Suprene Court reaffirnmed
Brillhart, holding that distinct features of the Declaratory
Judgnent Act justified an exception fromthe ordinary rule of

Col orado River and granted federal courts “unique and substanti al

di scretion” to exercise jurisdiction over declaratory actions.
Wlton, 515 U S. at 286. 1In declaratory judgnent actions, “the
normal principle that federal courts should adjudicate clains
wWithin their jurisdiction yields to considerations of
practicality and wse judicial admnistration.” [|d. at 288.

Gven this legal framework, it is clear that if this
suit contained only the plaintiffs’ coercive claimfor

def amati on, then, under Col orado River, the Court would have no

authority to dismss or stay the claimin favor of the rel ated
state court litigation unless one of the abstention doctrines
applied.? It is equally clear that if this action contained only

a claimfor declaratory relief, then the Court would have

!No party has argued that Col orado River abstention or any
ot her abstention doctrine applies in this case.

12



di scretion to stay or dismss the claimunder Brillhart and
Wlton.

Thi s case, however, contains both a coercive and a
declaratory judgnent claim Neither the United States Suprene
Court nor the United States Court of Appeals for the Third
Circuit has considered the obligation of a federal court to
exercise its jurisdiction over a m xed case such as this one.
Those circuit and district courts that have considered the issue
are sharply divided in their approaches.

The United States Courts of Appeals for the Fifth and
Second Circuits (and the Tenth Crcuit in dicta) have taken an
approach at one end of the spectrum of decisions. They have held
that when a federal case conbines a coercive claimwith a
declaratory judgnent claim and the coercive claimis neither
frivol ous nor brought solely to secure federal jurisdiction, then
the court nust exercise jurisdiction over both the coercive and
the declaratory judgnent clains and cannot exercise discretion
under Brillhart and Wlton to dismss or stay the declaratory

judgnent action. See New Eng. Ins. Co. v. Barnett, 561 F.3d 392,

395 (5th Gr. 2009) (collecting cases); US. v. Gty of Las

Cruces, 289 F.3d 1170, 1181-82 (10th Gir. 2002) (dicta); Vill. of

Westfield v. Welch's, 170 F.3d 116, 125 n.5 (2d G r. 1999).
Under these cases, when a non-frivol ous coercive claimand a

decl aratory judgnment claimare both present, the governing

13



standard for both clains is the “unflagging” jurisdiction of

Col orado Ri ver

The United States Court of Appeals for the Fourth
Crcuit has taken a m ddl e-ground position. Like the Fifth and
Second Circuits, it has held that when a coercive claimand a
decl aratory judgnent claimare brought in one action, Colorado
Ri ver requires that the Court exercise unflagging jurisdiction

over the coercive claim See Geat Am Ins. Co. v. Gross, 468

F.3d 199, 211 (4th Cr. 2006). The Fourth Crcuit differs,
however, by suggesting that a federal court may continue to have
di scretion under Brillhart and Wlton to decline to exercise
jurisdiction over the declaratory judgnent claim It has
strongly suggested, however, that even if such discretion exists,
in nost cases where a declaratory judgnent action is joined with
a coercive claimthat will remain in federal court, the proper

exercise of that discretion will be to retain jurisdiction.?

’See Great Am Ins., 468 F.3d at 211-12 (declining to take a
“definitive view of the availability of Brillhart/WIton
abstention in a case involving both declaratory and coercive
cl aims, because it found the factors for abstention were not
met); Chase Brexton Health Servs., Inc. v. Maryland, 411 F.3d
457, 466-67 (4th Cr. 2005) (“when a plaintiff seeks relief in
addition to a declaratory judgnent, such as danages or injunctive
relief, both of which a court nust address, then the entire
benefit derived from exercising discretion not to grant
declaratory relief is frustrated, and a stay would not save any
judicial resources”); M/les Lunber Co. v. CNA Fin. Corp., 233
F.3d 821, 824 (4th Cr. 2000) (“assumng the district court
possessed discretion to abstain from deciding the declaratory
j udgnment count, we conclude that under the circunstances present
here the court would abuse its discretion in doing so”).

14



The United States Courts of Appeals for the Ninth and
Seventh Circuits reach a result simlar to that of the Fourth
Circuit, but add a new el enent, the concept of whether a coercive
claimis “independent” of the claimfor declaratory relief. Both
the Ninth and the Seventh Crcuits consider a coercive claimto
be i ndependent when it, by itself, is “sufficient to invoke
federal subject-matter jurisdiction and can be adj udi cated

w thout the requested declaratory relief.” R&R Street & Co.,

Inc. v. VWulcan Materials Co., 569 F.3d 711, 715 (7th Cr. 2009)

(citing United Nat’l Ins. Co. v. R& D Latex Corp., 242 F.3d

1102, 1113 (9th Gr. 2001)). A coercive claimcan be
“i ndependent” even if it and the declaratory judgnent clains

involve the sanme or simlar legal issues. See United Nat'l, 242

F.3d at 1112 (reversing a district court which had found clains
to be independent of one another only “if one [claim can be
resol ved wi thout disposing of the |egal issues raised in the
ot her”).

If, in an action containing both coercive and
decl aratory clains, the coercive clainms are independent and non-
frivolous, then the Ninth and Seventh Circuits hold that a

federal court is required by Colorado River to exercise

unfl aggi ng jurisdiction over the coercive clains and cannot stay
or dism ss them Li ke the Fourth Crcuit, the Ninth and Seventh

Circuits hold that, in that situation, a federal court retains

15



nom nal discretion under Brillhart and Wlton to dism ss the
declaratory clains, but that dismssing the clainms would

ordinarily be an abuse of discretion. See R&R Street, 569 F.3d

at 717 (if jurisdiction is being exercised over coercive clains,
“It]he district court then should retain the declaratory claim

under Wlton/Brillhart . . . in order to avoid pieceneal

l[itigation.”); see also Gov't Enployees Ins. Co. v. Dizol, 133

F.3d 1220, 1225 (9th Cr. 1998) (“[When other [coercive] clains
are joined wth an action for declaratory relief, the district
court should not, as a general rule, remand or decline to
entertain the claimfor declaratory relief.”). Were a coercive
claimis not independent, however, the Ninth and Seventh Crcuits
hold that a court can exercise discretion under Brillhart and
WIlton over both the coercive and declaratory clains and decline
to hear them both.?

Several district courts in those circuits that have not
addressed the issue have taken yet another approach, referred to

as the “heart of the action” analysis. See, e.qg., ITT Indus.,

Inc. v. Pacific Enployers Ins. Co., 427 F. Supp. 2d 552, 556

3 The United States Court of Appeals for the Eighth
Circuit takes yet another approach to the issue. That court
hol ds that, when a case conbi nes both coercive and declaratory
clainms, a federal court does not have to exercise unflaggi ng
jurisdiction over the coercive clains “so long as the further
necessary or proper relief would be based on the court’s decree
so that the essence of the suit remains a declaratory judgnent
action.” Royal Indem Co. v. Apex G| Co., 511 F.3d 788, 793
(8th Cr. 2008).
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(E.D. Pa. 2005). Under this approach, a court faced with an
action that contains both coercive and declaratory cl ai ns

determ nes at the outset whether the “heart” of the matter is
coercive or declaratory. |If coercive, then the court applies the

unfl aggi ng discretion of Colorado River to both the coercive and

declaratory clains; if declaratory, then the court has discretion
under Brillhart and Wlton to decline to exercise jurisdiction
over both clains.

To determ ne what type of clainms constitute the
“heart,” courts applying this test |ook to whether the outcone of
the declaratory claim®“hinges on the outconme” of the declaratory

ones. See | TT, 427 F. Supp. 2d at 556; Lexington Ins. Co. V.

Rolison, 434 F. Supp. 2d 1228, 1235 (S.D. Ala. 2006); Coltec

Indus., Inc. v. Continental Ins. Co., 2005 W. 1126951 at *2 (E. D

Pa. May 11, 2005). Thus, in both Coltec and I TT, the district
courts found that coercive bad faith and breach of contract
claims “hinged” on the declaratory cl ainms because their outcone
was “dependent” on how the insurance contracts at issue were
interpreted in the declaratory judgnment claim |TT at 567;
Coltec at *3.

In practice, the courts follow ng this approach have
uniformy found the “heart” of the clains before themto be
declaratory and found that they had discretion to dism ss both

the coercive and declaratory clainms under Brillhart and WIlton

17



(although in at | east one case, the court did not exercise that

di scretion and retained jurisdiction). See ITT, 427 F. Supp. 2d
at 557, 563 (finding the “heart” of the action to be declaratory
and declining to exercise jurisdiction); Coltec, 2005 W. 1126951
at *3-*4 (sane); Lexington, 434 F. Supp. 2d at 1238 (sane); see

al so Parsons & Wiittenore, Enters., Corp. v. Cello Enerqy, LLC

2008 W 227952 at *15-*17 (S.D. Ala. Jan. 25, 2008) (finding
“heart” of the action to be declaratory but retaining
jurisdiction).

Faced with this fractured | andscape of decisions, the
Court must now deci de which, if any, of these approaches to apply
in this case. The Court begins by rejecting the approach of the
Fifth and Second Circuits, which would require the non-
di scretionary exercise of jurisdiction over both coercive and
decl aratory clains when both are brought together in one action.
As noted by the Seventh Circuit, “the nmere fact that a litigant
seeks sonme non-frivol ous, non-declaratory relief in addition to
declaratory relief” should not nean that a district court's

“Wlton/Brillhart discretion to decline to hear the declaratory

cl ai m shoul d be supplanted by the narrower Col orado R ver

doctrine” because doing so would “unduly curtail[ ] a district
court's ‘unique and substantial discretion’ to abstain from

hearing clains for declaratory relief.” R&R Street, 569 F.3d at

716 (citing Wlton, 515 U. S. at 286).

18



Simlarly, the Court declines to adopt the “heart of
the matter” test adopted by several district courts. Courts
adopting this test have enphasized that its “flexible” approach
preserves what the United States Suprenme Court in WIlton
described as courts’ “unique and substantial discretion” to
abstain fromdeclaratory actions for reasons of “practicality and

Wi se judicial admnistration.” See, e.q., Lexington, 434 F.

Supp. 2d at 1237-38 (quoting Wlton, 515 U S. at 288); Coltec,

2005 W. 1126951 at *3 (sane). The Court is concerned, however,
that, in seeking to preserve the discretion allowed by WIton,

the “heart of the matter” test fails to give adequate

consideration to Col orado Ri ver.

The abstention doctri ne announced in Col orado Ri ver was

expressly designed to identify the narrow circunstances
“permtting the dismssal of a [coercive] federal suit due to the
presence of a concurrent state proceeding for reasons of w se
judicial admnistration.” 424 U S. at 818. The deci sion,
therefore, | eaves no roomfor concerns about “w se judicial

adm nistration” to justify declining jurisdiction over coercive
clains outside of the [imted and exceptional occasions where the

requi renents for Colorado River abstention are net. By allow ng

courts to decline jurisdiction over coercive clains nerely
because they are conbined with declaratory clainms and because

their outconme can be said to “hinge” on the declaratory judgment,

19



the Court believes the “heart of the matter” test inproperly
expands the discretion of the courts and ignores the “strict
duty” inposed upon them “to exercise the jurisdiction that is

conferred upon them by Congress.” Quackenbush v. Allstate Ins.

Co., 517 U. S 706, 716 (1996) (citing Colorado R ver, 424 U S. at

821).

The Court therefore believes that the test chosen to
eval uate the exercise of jurisdiction over actions involving both
coercive and declaratory clainms nust acknow edge and reconcile

the conpeting inperatives of both Colorado Ri ver and

Brillhart/WIlton. The Court believes that the test which best

acconplishes this task is the “independent claini test adopted by
the United States Courts of Appeals for the Ninth and Seventh
Crcuits.

Under that test, a court nust first determne if the
coercive clainms are non-frivol ous and coul d have been brought
“i ndependently” in federal court, wthout the acconpanyi ng

decl aratory action. |If so, then Colorado River applies and the

court has no discretion to dismss the coercive clains. This
ensures that a court’s “virtually unflagging obligation” to hear
such clainms is not disregarded nerely because they have been
conbined with an action for a declaratory judgnent. The test
al so provides that, whether or not the coercive clains are found

to be independent, the court wll have discretion to exercise

20



jurisdiction over the declaratory clains under Brillhart and
Wlton. This aspect of the test protects the “uni que and
substantial discretion” over such clains granted by the

Decl aratory Judgnment Act, even if the declaratory clains are
brought in tandemw th coercive ones. O all the conpeting
approaches taken in the federal court, therefore, the independent
claimtest best preserves the different levels of jurisdictional
di scretion permtted to coercive and declaratory clains under

Col orado River and Brillhart/W]Iton.

Havi ng determ ned what test to apply, the Court now
turns to its application.

The coercive defamation claimin this case is both non-
frivol ous and independent. In general, a claimis only frivol ous
when it involves an indisputably neritless legal theory or a

clearly baseless or fantastic factual scenario. Mtchell v.

Horn, 318 F.3d 523, 530 (3d Gr. 2003) (discussing frivol ousness
in the context of the Prison Litigation ReformAct). The
def amation claimhere neets this |ow threshol d.

The defamation claimis independent because, if the
clai mwere brought by itself w thout the requested decl aratory
relief, the Court would have subject-nmatter jurisdiction over the
claim The parties to the defamation claimare alleged to be

citizens of different states and the requested damages, including

21



enotional harm and reputational injury, appear to neet the
anmount -i n-controversy requirenent.

Because the defamation claimis both non-frivol ous and
i ndependent, the Court finds that it has an “unfl aggi ng

obl i gation” under Colorado River to exercise jurisdiction over

it. The defendants’ notion to dismss is therefore denied as to
Jeffrey Perel man’s defanmation cl ai ns.

Wth respect to the declaratory clains, the Court
retains discretion under Brillhart and Wlton to decline to
exercise jurisdiction. In Brillhart, the United States Suprene
Court held that a district court deciding whether to dismss or
stay a declaratory action in favor of a state proceedi ng should
consi der whether the questions in controversy can better be
settled in the state proceeding. To do this, a court may need to
exam ne the scope of the pending state proceeding and the
defenses avail able there, as well as whether the clains of al
parties in interest can satisfactorily be adjudicated in that
proceedi ng and whet her necessary parties have been joined or are
anenable to process. 1d., 316 U. S. at 495. WIton described
this inquiry as turning on “considerations of practicality and
w se judicial admnistration.” 515 U. S. at 288.

The United States Court of Appeals for the Third
Circuit has identified several additional factors to be

considered in exercising discretion under Brillhart and WIton:
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(1) the likelihood that a federal court declaration wll resolve
the uncertainty of obligation which gave rise to the controversy,
(2) the convenience of the parties, (3) the public interest in
settlement of the uncertainty of obligation, and (4) the
availability and rel ative conveni ence of other renedies. Terra

Nova Ins. Co., Ltd. v. 900 Bar, Inc., 887 F.2d 1213, 1224-25 (3d

Cir. 1989). Courts are also to |ook with di sapproval upon any
attenpt to use a declaratory action as a “nethod of procedural
fencing, or as a neans to provide another forumin a race for res

judicata.” Terra Nova, 887 F.2d at 1225. The exercise of

di scretion should attenpt to pronote judicial econony through the
avoi dance of duplicative and pieceneal litigation and should
avoid, if possible, deciding uncertain or undeterm ned issues of

state | aw. State Auto Ins. Cos. v. Sumy, 234 F.3d 131, 134-35

(3d Gr. 2000).
Not all of these factors are applicable here. The
factors set out by the Suprenme Court in Brillhart and Wlton and

by the Court of Appeals in Terra Nova and Sumy were all

formul ated in the context of cases in which the federal action
contained only declaratory clains and, therefore, in which a
decision to stay or dism ss would necessarily termnate the
federal litigation and |eave all clains to be decided in state
court. Mny of these factors have nmuch | ess rel evance in cases

like this one, where a coercive claimwill remain in federal
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court, whether or not the declaratory clainms are di sm ssed or
stayed. For exanple, the question of whether the clains of al
parties in interest could be resolved in the pending state court
proceedi ng has much | ess pertinence when, as a practical matter,
at | east sonme of those clains will continue to be litigated in

f ederal court.?

4 Anot her factor with less relevance in a case like this
one is the judicial interest in not allowi ng a declaratory
judgnment to used as a “nmethod of procedural fencing, or as a
means to provide another forumin a race for res judicata.”
Terra Nova, 887 F.2d at 1225. Terra Nova, 887 F.2d at 1225.

Al t hough not to be encouraged, a certain anount of procedural
ganesnmanship is tolerated in some instances to advance nore
inmportant interests. Under Colorado River, for exanple, if

rel ated coercive suits have been brought in federal and state
courts, a federal court does not have discretion (outside of the
stringent requirenments of Colorado River abstention itself) to
decline jurisdiction in favor of the state court litigation on
the ground that the federal suit was filed for strategic reasons
or as part of a race to res judicata. The unflagging duty of
federal courts to exercise their jurisdiction trunps genera
concerns over ganmesmanship. Simlarly, in situations |like this,
where a court has discretion to dism ss or stay declaratory

cl aims, but where coercive clains will continue to be litigated
in federal court, a court’s interest in discouragi ng ganesmanship

in all but the nost extraordinary cases will |ikely be outweighed
by the need to avoid pieceneal litigation and advance j udi ci al
econony.

To the extent, however, that the issue of “procedural
fencing” is relevant to the Court’s exercise of its discretion
over the declaratory clains in this case, the Court cannot find,
on this record, that any such ganesmanshi p has occurred.

Al t hough the federal and state actions were comenced within
hours of each other, there is no evidence that the plaintiffs
filed their conplaint solely to secure a federal forum The
plaintiffs aver that they did not know that Raynond Perel man had
drafted a state court conplaint before they began the process of
filing their own in federal court. See Pls’ OCpp'n at 5-6.
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In cases like this one, where jurisdiction wll
continue to be exercised over a coercive claim the Court
bel i eves that the paranount consideration in deciding whether to
dism ss or stay declaratory clains is whether, as a natter of
“practicality and wse judicial admnistration,” doing so wll be
nore efficient and convenient for the court and the litigants.
Involved in this inquiry are some of the factors identified in
Terra Nova and Sunmmy, including the conveni ence of the parties,
judicial econony, and the avoi dance of duplicative and pi eceneal
l[itigation. As the other courts which have adopted the
“i ndependent claini test have found, these factors will usually
point to retaining jurisdiction over declaratory clains when they
are joined with coercive clains that will remain in federa

court. See R&R Street, 569 F.3d at 717; Dizol, 133 F.3d at 1225.

Here, the Court finds no justification for declining to
exercise jurisdiction over the plaintiffs’ request for a
decl aratory judgnent. Because the Court nust proceed with the
plaintiff’s defamation clains, dism ssing or staying the
declaratory clains will not save effort, but will instead
multiply it by ensuring that two separate proceedi ngs necessarily
proceed in separate courts. The interests of judicial econony
and the need to avoid pieceneal litigation therefore weigh
heavi |y and dispositively against declining jurisdiction over the

decl aratory cl ai ns.
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Having found that it nust exercise its jurisdiction
over the plaintiffs’ coercive defamation clains under Col orado
Ri ver and that it should exercise its discretionary jurisdiction

over the plaintiffs' declaratory clainms under Brillhart/WIton,

the Court will deny the defendants’ notions to dism ss.

An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JEFFREY E. PERELMAN, et al. ) ClVIL ACTI ON
V. :

RAYMOND PERELMAN, et al . : NO 09- 4792

ORDER

AND NOW this 12th day of February, 2010, upon
consi deration of Defendant Raynmond Perelman’s Motion to Dism ss
t he Amended Conpl ai nt (Docket No. 11), Defendant Ronal d
Perelman’s Motion to Dismiss the Armended Conpl ai nt (Docket No.
13), the plaintiff’s response, and defendant Raynond Perel man’s
reply thereto, 1T IS HEREBY CRDERED, for the reasons stated in a
menor andum of | aw bearing today’s date, that the defendants

nmoti ons are DEN ED

BY THE COURT:

MARY A. McLAUGHLI N, J.



