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This action arises froma dispute between a securities
trading firm Susquehanna International Goup, LLP (“SIG), and
three of its former enployees, Cal Fishkin, Igor Chernonzav, and
Francis W sniewski, over the enforcenment of restrictive covenants
in the enployees’ contracts with SIG It also enconpasses SIG s
countercl ai ns agai nst Fi shkin, Chernonzav, and several third-
party defendants for m sappropriation and conversion of trade
secrets, tortious interference with contract, and conspiracy.

After lengthy pre-trial proceedings and a bench trial,
the Court entered a final judgnent on June 17, 2008. The United
States Court of Appeals for the Third Circuit affirnmed in a
j udgnment entered July 27, 2009. SIG has now noved for the
release of a $1.5 million bond that it posted as security for a
prelimnary injunction it obtained agai nst Fishkin, Chernonrav,

and Wsni ewski. Chernonzav has filed a cross-notion seeking an



award of damages under the bond, contending that the Court’s
findings of fact in its bench verdict, now affirned on appeal,
contradict the factual basis for the prelimnary injunction
i ssued agai nst him

For the reasons that follow, the Court will grant SIG s
nmotion and deny Chernonzav’s notion and order the rel ease of the

bond.

FACTUAL BACKGROUND

This suit began as a declaratory judgnent action filed
on March 23, 2003, in Pennsylvania state court by Fishkin,
Chernonzav, and W sni ewski against SIG Fishkin, Chernonzav, and
W sni ewski had worked for SIG as securities traders before
|l eaving the firm They sought to invalidate the restrictive
covenants in their enploynent contracts with SIGto allowthemto
work together in a new trading venture. Fishkin and Chernonrzav
al so brought a claimalleging that SIG had fraudulently induced
theminto signing their contracts.

In April 25, 2003, after the declaratory judgnment
action was filed but before any ruling had been made, Fishkin and
Chernonzav began trading through an entity called TABFG LLC
(“TABFG' ), which was a joint venture between Fishkin, Chernonrav,
and a conpany called NT Prop. Trading, LLC (“NT Prop”). A large

part of the trading done by Fishkin and Chernonzav at TABFG was



trading in Dow Futures using a trading strategy that has been
referred to in this litigation as the “Dow Fair Val ue strategy.”
Fi shkin and W sni ewski had used the Dow Fair Val ue strategy while
enpl oyed at SIG Wsniewski did not join TABFG or trade using
the Dow Fair Value strategy after leaving SIG although he
intended to do so if the restrictive covenants in his contract
with SIG were declared invalid.

In June 2003, SIGfiled a counterclai magainst Fishkin
and Chernonezav, but not Wsniewski, for breach of contract,
m sappropriation of trade secrets, conversion, tortious
interference with contract, and civil conspiracy. SIG also
i npl eaded as addi tional counterclaimdefendants TABFG NT Prop
and Richard Pfeil (one of the principals of NT Prop), bringing
the same clains against them SIGthen filed a notion for a
prelimnary injunction against Fishkin, Chernonzav and W sni ewski
seeking to enforce the terns of their restrictive covenants.
After the notion was filed, counterclai mdefendants NT Prop and
Richard Pfeil renoved the case to this Court on June 23, 2003.

After renoval, the then-presiding judge, the Honorable
James McGrr Kelly, held an evidentiary hearing fromJuly 8 to
July 15, 2003, on SIGs notion for a prelimnary injunction.
Judge Kelly issued a Menorandum and Order on Septenber 16, 2003,

maki ng findings of fact and granting the notion to enjoin



Fi shkin, Chernonzav, and Wsni ewski.! On Septenber 25, 2003,
Judge Kelly ordered SIGto give security in the amount of $1.5
mllion “for the paynent of costs and danages as may be incurred
or suffered by any party who is found to have been wongfully
enjoi ned or restrained.” Fishkin, Chernonzav, and W sni ewski
filed an interlocutory appeal of the prelimnary injunction order
on Septenber 26, 2003, but voluntarily dism ssed the appeal on
July 8, 2004. On March 16, 2005, the case was transferred to

t hi s Judge.

Par agr aph one of Judge Kelly’ s Septenber 16, 2003,
prelimnary injunction order enforced the non-conpetition
covenants in Fishkin and Chernonzav’ s enpl oynent contracts.

Par agr aph one enjoi ned Fi shkin and Chernonzav for a period of
nine nonths fromthe date of their departure from SIG s enpl oy
froma) “trading any security, including the [Dow Futures] and

Rel at ed Products,? that each traded within the three nonth period

! In his Septenber 16, 2003 Menorandum Order, to protect
the confidentiality interests involved, Judge Kelly used only
generic descriptive terns to refer to the specific securities at

i ssue and the specific traders involved (e.g., “Trader A" “the
Product”). He provided a glossary under seal to aid in the event
of an appeal. Wth the passage of tine and the concl usion of the

litigation, the need for confidentiality has abated and the
parties have filed copies of the glossary and ot her docunents
originally filed under seal as exhibits to their current cross-
not i ons.

2 Judge Kelly defined “Rel ated Products” to the Dow
Futures as certain products “such as S&P Futures, NASDAQ futures
and the electronic, of “e-mni’ versions of the Dow and S&P
Futures.” d ossary Menorandum of Septenber 16, 2003, at 2. As
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prior to each of their departures fromSIG s enploynent” or b)
“associating wth each other in a securities trading business.”
Paragraph two of the prelimnary injunction order
prohi bited Fi shkin and Chernonezav from di scl osing or using “SIG
Confidential Information,” defined to include the Dow Fair Val ue
strategy, to trade the Dow Futures or rel ated products.
Par agraph three enjoined Francis Wsni ewski from associating with
Fi shkin or Chernonzav in a trading venture “and/or” trading the
Dow Futures and rel ated products for the period of tinme provided
in his enploynment agreenent. Paragraph four reduced the duration
of a non-association restriction in SIGs restrictive covenants
fromfive years to three years.
I n February 2006, SIG noved to make pernmanent the
i njunction enbodi ed i n paragraph one of the Septenber 16, 2003,
Order, enforcing the ternms of Fishkin and Chernonzav’s
restrictive covenants. SIG also noved for the release of its
bond. In a Menorandum and Order issued May 31, 2006, the Court
granted the notion to make permanent the injunction enbodied in
par agr aph one of the prelimnary injunction order but denied the
request to release the bond. The Court reasoned that, because
SI G had not noved to nmake permanent the injunctive relief

enbodi ed i n paragraphs two and three of the Septenber 16, 2003,

di scussed in the Court’s June 17, 2008, Menorandum announcing its
bench verdict, these related products were used to hedge trades
in Dow Futures nmade using the Dow Fair Val ue strategy.
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Order, there remained the possibility that those two paragraphs
of the injunction could be found to have been wongfully issued,
whi ch mght allow a recovery agai nst the bond.

In April 2007, the Court held a bench trial on the
claims remaining in the case: SIG s clainms against Fishkin,
Chernonzav, TABFG and NT Prop for m sappropriation of trade
secrets, conversion, tortious interference with contract, and
civil conspiracy.® On June 17, 2008, the Court issued a ninety-
seven page opinion setting out its findings of fact and
conclusions of |law and entering the judgnent of the Court. The
Court entered judgnent against SIG and in favor of the counter-
cl aimdefendants on all clains except SIGs claimfor tortious
interference agai nst NT Prop, for which the Court entered
judgenent for SIG but awarded only nom nal damages. |In finding
against SIGon its clains for m sappropriation of trade secrets
and conversion, the Court specifically found that SIGs Dow Fair
Val ue strategy, whether expressed as a concept or as an al gebraic

formula, was too wi dely known and too easily ascertainable to

3 In previous rulings, the Court had dismssed SIG s
claims against Richard Pfeil and granted summary judgnment on
Fi shkin and Chernonrzav’s fraudul ent inducenent clains agai nst
SIG Although SIGs breach of contract claimagainst Fishkin and
Chernonzav was technically before the Court at the bench trial,
the Court found in its June 17, 2008, decision that SIG had
failed to provide proposed conclusions of |law on that claimand
declined to decide it.



constitute a protected trade secret under applicable Pennsylvani a
| aw.

SIGtook a tinely appeal of the Court’s decision, and
on July 27, 2009, the United States Court of Appeals for the
Third Crcuit affirned.

On January 15, 2010, SIG and Chernonrav filed their
cross-notions concerning SIGs $1.5 mllion security bond. SIG s
notion seeks the release of the bond inits entirety.
Chernonzav’s notion seeks an award of costs and damages agai nst
the bond in the anount of $713,738.20, plus $271,220.52 in

i nterest.

1. ANALYSI S

SI G has noved for the return of its security bond,
arguing that all proceedings concerning the nerits of this action
have now concl uded and no injunction defendant has a valid claim
to have been wongfully enjoined. O the parties subject to the
i njunction, only Chernonzav has made a cl ai m agai nst the bond.
The nerits of SIGs notion therefore turn on the nerits of
Chernonzav’s claimto have been wongfully enjoined.

Both SI G and Chernonzav agree on the applicable |egal
standard for determ ni ng whet her Chernonzav was wongfully
enjoined. A party will have been wongfully enjoined and

entitled to recover against an injunction bond if “it is



ultimately determ ned that the enjoined party in fact had the

right all along to pursue the enjoined conduct.” Blunenthal v.

Merrill Lynch, Pierce, Fenner & Smith, Inc., 910 F.2d 1049, 1054

(2d Cir. 1990) (quoted in SIGBr. in Support of its Mdtion to
Rel ease Security at 8 and Chernonzav Br. in Support of Mdtion for

Costs at 15); see also dobal Naps, Inc. v. Verizon New Engl and,

Inc., 489 F.3d 13 (1st Cr. 2007) (“[We hold that under Rule
65(c), a party is wongfully enjoined when it had a right al

along to do what it was enjoined fromdoing.”); Slidell, Inc. v.

M Il enniumlInorganic Chens., Inc., 460 F.3d 1047, 1059 (8th G

2006) (sane); Nintendo of Am, Inc. v. Lewis Gl oob Toys, Inc.,

16 F.3d 1032, 1036 (9th Cr. 1994) (sane).?

4 The United States Court of Appeals for the Third
Crcuit has yet to address the standard to be used to determ ne
whet her a party has been wongfully enjoined and can recover
agai nst a security bond posted under Federal Rule of G vil

Procedure 56(c). It has discussed the standard briefly in dicta,
citing Blunenthal with approval in a footnote in Sprint Commt’ ns
Co., L.P. v. CAT Commt’'ns Int'l, Inc., 335 F.3d 235, 242 n.9 (3d

Cir. 2003). The Sprint court upheld a district judge s decision
to dissolve a prelimnary injunction originally issued two years
earlier by a different judge overseeing the matter. |n doing so,
the court explained that, in affirmng the dissolution, it was
not suggesting that the original district judge had wongly

i ssued the injunction in the first instance. The court noted
that the question of whether an injunction had been wongly

i ssued could be determined only after a trial and final judgnent
on the nerits and, quoting Blunenthal, explained that “*[t]he
conclusion that [a prelimnary] injunction | ater dissolved was
‘“wongful,” in the sense that the party had the right to do the
enj oi ned act, does not necessarily [nean] that the district court
abused its discretion in granting the relief in the first
place.”” Sprint, 335 F.3d at 242 n.9 (corrections in original)
(quoting Blunenthal, 910 F.2d at 1054).
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Chernonzav’ s argues that he has been wongfully
enj oi ned and can recover against the bond because 1) paragraph
two of the Court’s Septenber 16, 2003, prelimnary injunction
order was inproperly issued and 2) because w thout that
paragraph, nothing in the order would have prevented Chernonzav
fromusing the Dow Fair Value fornmula and tradi ng Dow Fut ures.
Chernonzav all eges that, but for paragraph two, he would have
used the Dow Fair Value strategy to trade Dow Futures
i ndependently, not in association with Fishkin or Wsniewski, for
the 170 tradi ng days between Septenber 17, 2003, when the
i njunction issued, and May 13, 2004, when the nine-nonth-I|ong
restrictions in paragraph one of the injunction order expired and
Chernonzav joined a trading firmnanmed Hard Eight. Chernonzav
estimates his lost profits fromnot trading Dow Futures during
this 170 day period to be $713, 738. 20, plus $271,220.52 in
i nterest.

Chernonzav contends that paragraph two was inproperly
i ssued because the factual findings upon which it was based were
subsequently contradicted by the factual findings in the Court’s
bench verdict and final judgnent. The Court agrees that the
findings of fact in its bench verdict have fatally undercut the
factual basis for paragraph two.

Paragraph two of the prelimnary injunction order

stated that Fishkin and Chernonzav “shall be prohibited from



di sclosing or using SIGs Confidential Information, including the
[ Dow Fair Value] Strategy, the Formula, and Tradi ng Tool s

i npl enenting the Strategy to trade [Dow Futures] and Rel ated
Products.” In the Conclusions of Law supporting the prelimnary
injunction order, the Court rejected Fishkin and Chernonzav’s
argunent that the provision protecting SIGs confidenti al

i nformati on was unenforceabl e because the Dow Fair Val ue strategy
and formula and the trading tools used to inplenent it “are
generally known and not a trade secret.” The Court concl uded
that, even if sonme of the conponents of the Dow Fair Val ue
Strategy were generally known and therefore not trade secrets,
SIG s “uni que conbination of these conponents” to trade Dow
Futures constituted a protected trade secret. Septenber 16,

2003, Menorandum at 34-35, T 15, 17.

The Court subsequently reached the opposite conclusion
after the bench trial. The June 17, 2008, Menorandum and Order
setting out the decision of the Court held that, based on the
evi dence presented at trial, “the Dow Fair Value concept,
formul a, and spreadsheet were too wi dely known and too easily
ascertainable to constitute protected trade secrets.” June 17,

2008, Menorandum at 76. Because the factual underpinnings of
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paragraph two were not upheld in the bench verdict and final
j udgment, paragraph two was wongly issued.?®

For Chernonzav to prevail on his claimagainst the
injunction bond, it is not enough for himto show that the
factual underpinnings of paragraph two of the injunction order
wer e subsequently rejected. To establish that he has been
wrongfully enjoined and entitled to recover against the bond,
Chernonzav nust show that he “in fact had the right all along to

pursue the enjoined conduct.” Blunenthal, 910 F.2d at 1054.

Chernonzav has failed to nake this showi ng because the conduct

that he all eges that he would have pursued if paragraph two had

> The fact that the Court reached a different concl usion
in the 2008 bench verdict than it had reached in the 2003
prelimnary injunction order does not inply that the entry of the
i njunction order was inproper or an abuse of discretion. See
Sprint, 335 F.3d at 242 n.9. The prelimnary injunction order
was based on SIGs |ikelihood of success on the nmerits as shown
by the evidence presented at the time. The Court’s concl usions
of law in support of the order state that, although Fishkin and
Cher nonzav presented sone evidence that the Dow Fair Val ue
concept, fornula, and spreadsheet were generally known in the
i ndustry, this evidence consisted only of Wsniewski’s testinony
of his “observations of how the other traders traded, casual
conversations with the other traders, and gl ances of the other
traders’ conputer equi pnent” to which the Court gave “m ni na
weight,” as well as the testinony of another trader, M chael
Fl oodstrand, whose testinony the Court found did not establish
that he used the Dow Fair Value forrmula in his trading or that he
used any forrmula at all. Septenber 16, 2003 Menorandum at 21, 19
57-58, at 35, § 17. At the subsequent bench trial, Fishkin and
Chernonzav presented significantly nore evidence concerning the
know edge of the Dow Fair Val ue formula anong the trading
comunity, including testinony fromadditional traders who
testified that they used the Dow Fair Val ue strategy, fornula,
and spreadsheet in their own trades before it was adopted by SIG
June 17, 2008 Menorandum at 34-36, 1Y 82-85.
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not been issued -- using the Dow Fair Value strategy to trade the
Dow Futures for the 174 trading days from Septenber 17, 2003,

t hrough May 13, 2004 -- was al so prohi bited by paragraph one of
the injunction order, whose scope and | egitinmacy have never been
chal | enged.

Par agr aph one of the injunction order was based on the
restrictive covenants in Fishkin and Chernonzav’ s enpl oynment
contracts with SIG It prohibited Fishkin and Chernonzav, for a
period of nine nonths fromleaving SIGs enploy, fromeither (a)
“trading any security, including the [Dow Futures] and Rel ated
Product, that each traded within the three nonth-period prior to
each of their departures from SIG s enploynent” and (b)
“associating wth each other in a securities trading business.”

Cher nonzav contends that neither provision of paragraph
one woul d have prevented him fromusing the Dow Fair Val ue
strategy to trade Dow Futures during the 174-day period at issue.
Chernonzav concedes that the 174-day period was within nine
mont hs of his departure from SIG and therefore within the tine
when paragraph one was in force. He argues, however, that, the
first section of paragraph one would not prevent himfromtradi ng
Dow Futures because he never traded Dow Futures while at SIG and
therefore that security was not one he traded within the three-
mont h period before his departure. He argues that the second

section of paragraph one would not prevent his tradi ng because he
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intended to do so i ndependently, and not in association with
Fi shkin or any other forner SIG enpl oyee.

Chernonzav’ s argunent m sconstrues the scope of
paragraph one. In arguing against the issuance of the
prelimnary injunction, Chernonzav argued to the Court that,
because he had not traded Dow Futures while at SIG he could not
be enjoined fromtradi ng Dow Futures on the basis of his
contract’s restrictive covenant forbidding him for nine nonths
after leaving SIG fromtrading securities that he had traded in
the three nonths prior to leaving SIG The Court specifically
rejected this argunent and specifically enjoined Chernonzav from
tradi ng Dow Fut ures.

In its Septenmber 16, 2003, Menorandum the Court found
that, after Fishkin and Chernonrav formed TABFG Fi shkin trained
Chernonzav in the Dow Fair Value fornmula and taught him how to
use it to trade Dow Futures. The Court concluded that, in doing
so and in directing Chernonzav as to how and when he should
trade, Fishkin effectively made Chernonzav his agent in trading
Dow Futures. Based on this finding and on the principle that an
agent cannot do what a principal is enjoined fromdoing, the
Court held that Chernonzav shoul d be bound by the sane
restrictions as Fishkin and enjoined himfromtradi ng Dow
Fut ur es:

Al t hough [ Chernonzav] did not personally
trade [ Dow Futures] within the last three

13



mont hs of his enploynent with SIG [Fi shkin]
cannot circunvent the nine-nonth/three-nonth
restriction by directing an agent,

[ Cher nonzav], to do for himthat which he is
prohi bited fromdoing hinself. Therefore
[Chernonrav] is enjoined fromtradi ng [ Dow
Futures], and fromenploying SIGs [Dow Fair
Value] Strateqgy, Formula, and Trading Tools
to trade [Dow Futures].

Septenber 16, 2003, Menorandum at 36, | 21 (enphasis added).
This injunction was enbodied in section (a) of paragraph one of
the Court’s prelimnary injunction order.

No subsequent findi ngs have underm ned the validity of
paragraph one. On SIGs notion, the Court nmade the injunction in
par agr aph one permanent in its Menorandum and Order of May 31,
2006. In so doing, the Court specifically reaffirmed that
par agr aph one forbade Chernonzav from tradi ng Dow Futures because
he had been taught to do so as Fishkin s agent:

Fi shki n and Chernonzav argue that Chernonzav

did not trade the Dow futures at SIG As

Judge Kelly noted, however, Fishkin taught

himthe strategy for trading this product,

and “essentially made [hin] his agent for

doing so.” [Septenber 16, 2003, Menorandumni

at ¥ 49. The injunction was proper against

Chernonzav, because Fishkin could not

circunvent the restriction by directing an

agent to do what he hinself was prohibited

fromdoing. 1d. at T 19-20. There is no

genui ne dispute of material fact that the

ni ne- nont h/ t hree-nont h cl ause i s enforceabl e.

May 31, 2006, Menorandum at 26. Chernonzav did not challenge

whet her paragraph one’s restriction against tradi ng Dow Futures
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applied to him either by seeking a nodification of the
injunction in this Court or by appeal.

Chernonzav attenpts to circunvent the clear |anguage in
bot h the Septenber 2003 and May 2006 Menoranda by arguing that he
was bound only by the “four corners” of the prelimnary and
permanent injunction orders and that the text of paragraph one is
anbi guous as to whet her Chernonrav, along with Fishkin, was
enj oi ned fromtradi ng Dow Futures. Chernonzav al so argues that,
to the extent the Court relied on his agency relationship with
Fishkin to enjoin himfromtrading Dow Futures, that injunction
shoul d be interpreted to have barred himonly fromtradi ng Dow
Futures as Fishkin’ s agent, not fromtradi ng Dow Futures
i ndependent | y.

Nei t her of these argunents is persuasive. Any
anbiguity as to whether section (a) of paragraph one forbade
Chernonzav from tradi ng Dow Futures was renoved by the clear
| anguage i n the acconpanyi ng Menorandum which expressly
clarified that Chernonzav was so enjoined. To the extent that
Chernonzav was confused by the Court’s plain statenment in the
Menor andum t hat Chernonzav was “enjoined fromtradi ng [ Dow
Futures], and fromenploying SIGs [Dow Fair Val ue] Strategy,
Formula, and Trading Tools to trade [Dow Futures],” the tinme to
clarify that confusion was at the tinme the injunction issued, not

now, al nost six years after the terns of paragraph one expired.
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It is nowtoo |late for Chernonzav to seek to retroactively narrow
t he scope of paragraph one.

Chernonzav is simlarly unpersuasive in arguing that
the prohibition against his trading Dow Futures in section (a) of
paragraph one only barred himfromtradi ng as Fi shkin’s agent,
but did not forbid himfromtradi ng Dow Futures independently.
Not hing in either paragraph one or the acconpanyi ng menorandum
suggests that the restriction against tradi ng Dow Futures was
limted only to trades made by Chernonzav as Fishkin s agent.
| ndeed, such a limted restriction would have been redundant,
si nce Chernonzav was enjoined fromacting as Fishkin’ s agent in
any trading capacity under section (b) of paragraph one, which
prohi bi ted Fi shkin and Chernonzav from associating together in a
securities tradi ng business.

Because Chernonzav was prohibited fromtradi ng Dow
Fut ures by paragraph one of Septenber 16, 2003, prelimnary
i njunction order, he cannot establish that he was wongfully
enj oi ned from such trading by the inproper issuance of paragraph
two of that order. Chernonzav’'s notion for the award of costs
and damages agai nst the injunction bond will therefore be
deni ed.® Because Chernonzav is the only litigant subject to the

i njunction who has nade a claimagainst the bond, and his claim

6 Because the Court is denying Chernonzav’s notion on
this ground, it will not address SIG s argunents concerning the
adequacy of Chernonzav’'s cal culation of his clainmed damages.
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has now been denied, the Court will order the rel ease of the bond
and the return of that security to SIG plus accrued interest,

pursuant to Federal Rule of Cvil Procedure 65(c).

An appropriate Order will be entered separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAL FI SHKIN, et al., ) Cl VIL ACTI ON
. :

SUSQUEHANNA PARTNERS, G P.,
et al.,

V.
TABFG, LLC, et al., : NO. 03- 3766

ORDER

AND NOW this 8th day of February, 2010, upon
consideration of the Mtion of Defendant and Counterclai m
Plaintiff Susquehanna International Goup, LLP, for Rel ease of
Security (Docket No. 225) and the Motion of Plaintiff and
Count er cl ai m Def endant | gor Chernonezav for Paynment of Costs and
Danages Suffered from Wongfully-Issued Prelimnary |Injunction
(Docket No. 227), and the responses and replies thereto, ITIS
HEREBY ORDERED, for the reasons set out in a Menorandum of
today’s date, that:

1. The Mdtion of Plaintiff and Countercl ai m Def endant
| gor Chernonrzav for Paynent of Costs and Danages is DEN ED.

2. The Motion of Defendant and CounterclaimPlaintiff
Susquehanna I nternational Goup, LLP, for Rel ease of Security is
GRANTED.

3. The Clerk of Court shall return to counsel for
Susquehanna I nternational Goup, LLP, the security in the anount

of $1, 500, 000. 00, plus accrued interest, that it posted in



connection with the Court’s Order of Septenber 16, 2003 (Docket
No. 37), issuing a prelimnary injunction, and the Court’s O der
of Septenber 25, 2003 (Docket No. 41), requiring security

pursuant to Fed. R Cv. P. 65(c).

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




