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The plaintiff, Tem Bangbose, brought suit individually
and on behalf of others simlarly situated against the defendant,
Delta-T Goup, Inc. (“Delta-T"),! alleging that Delta-T
mal i ci ously m scl assified himand other healthcare workers as
“i ndependent contractors” rather than “enpl oyees.” He argues
that the msclassification allows Delta-T to evade overtine
conpensati on requi renents under the Fair Labor Standards Act
(“FLSA” or “Act”). The plaintiff noves for conditional
collective action certification under the FLSA. The Court wll

deny the plaintiff’s notion w thout prejudice.

! The plaintiff nanes as defendants in his conplaint and his
anended conplaint Delta-T Goup, Inc.; Delta-T G oup Socia
Service Staffing, Inc.; and John Does One through Four. On
August 19, 2009, the Court dism ssed without prejudice Delta-T
G oup Social Service Staffing, Inc., pursuant to the parties’
stipulation. Although John Does One through Four remain as
defendants, the Court wll refer to Delta-T as the defendant in
this matter.



Backgr ound

A Procedural History

The plaintiff brought suit against the defendant on
February 17, 2009, and he anmended his conplaint on April 1, 2009,
all eging violations of the FLSA and t he Enpl oyee Retirenent
| ncone Security Act (ERISA). On July 6, 2009, the Court
di sm ssed the plaintiff’s ERISA clains, finding that the clains
were not brought within the applicable statute of limtations
peri ods.

Before the Court set a discovery schedule, both parties
began cl ass-rel ated di scovery. They contacted putative class
nmenbers, 2 t ook depositions, exchanged 6700 pages of docunents,
and gat hered declarations. On July 27, 2009, the plaintiff noved
for FLSA conditional collective action certification and notice.
He attached to his notion twenty-three declarations fromDelta-T
heal t hcare workers; the transcripts fromtwo depositions of Scott
McAndrews, an Executive Vice President of Delta-T, a declaration
froma forner Delta-T enpl oyee; and several Delta-T docunents,

including interoffice nmenoranduns and letters fromDelta-T to the

2 The defendant filed a notion to order the plaintiff to
cease and desist his contact to putative class nenbers. It also
filed a notion for m scellaneous relief that requested perm ssion
to communi cate with putative class nenbers. The parties then
canme to an agreenent with respect to their contact with the
putative class. |In view of the parties’ agreenent, the Court
deni ed the defendant’s cease and desist notion and granted its
notion for m scell aneous relief.



Department of Labor (“DCOL”) and the Internal Revenue Service
(“IRS"). He also filed notices of consent from peopl e choosing
to opt into the collective action.

The defendant opposed the plaintiff’s notion, arguing
that the putative class is not simlarly situated.® It attached
ei ghty-three declarations fromDelta-T heal thcare workers, two
declarations fromDelta-T personnel, six depositions, and two
expert reports. The defendant al so noved to strike certain
portions of the plaintiff’s notion exhibits. The Court held an
oral argument on Cctober 22, 2009, on the parties’ notions.

During the oral argunent, the Court held that it would
not consider the defendant’s expert reports when deciding the
plaintiff’s notion because of the plaintiff’s inability to depose
the defendant’s experts. In an Order on Novenber 3, 2009, the
Court granted in part and denied in part the defendant’s notion
to strike. It held that it would not consider |egal conclusions
in the plaintiff’s attached declarations and that it would strike

the declaration of the forner Delta-T enpl oyee.

3 The defendant al so argued that the plaintiff’s class
definition is defective, the plaintiff is an inadequate
representative, and fairness and procedural concerns nmake a
col l ective action inproper.



B. Fact ual Record*

Delta-T is a “tenporary staffing agency”® that hires
heal t hcare wor kers® and places themin various heal thcare
facilities when such facilities require staffing. |Its
headquarters are located in Pennsylvania, and it commonly owns
twelve affiliates with active operations in Maryland, New Jersey,
Massachusetts, Illinois, Virginia, Connecticut, M chigan,
California, and Arizona. Each affiliate is separately
i ncorporated and has its own managenent and organi zati onal

structure. Decl arati on of Scott MAndrews, Executive Vice

4 When deciding a notion for conditional collective action
certification, courts exam ne the pleadings and affidavits in
support of or in opposition to the notion to determ ne whet her
menbers are “simlarly situated.” See Aquilino v. The Hone
Depot, Inc., No. CV 04-CV-4100 PGS, 2006 W. 2583563, at *1
(D.N.J. Sept. 7, 2006). The court does not make any credibility
determ nations or findings of fact when presented with contrary
evi dence. See Dominquez v. Mnn. Beef Indus., Inc., No. 06-1002
(RHK/ AJB), 2007 W. 2422837, at *2 (D. Mnn. Aug. 21, 2007). The
Court will not consider the defendant’s expert analysis provided
in the opposition brief, nor the I egal conclusions in the
heal t hcare workers’ declarations and the declaration of the
Delta-T forner enployee provided in the plaintiff’s brief.

> The plaintiff refers to Delta-T as a “tenporary staffing
agency.” Delta-T refers to itself as a “referral service” or
“referral agency.” The Court will refer to Delta-T as a
“tenporary staffing agency” for sake of consistency, and w t hout
an evaluation of the nerits of the parties’ argunents.

6 The plaintiff refers to the persons at issue in this
litigation as “healthcare workers.” The defendant refers to them
as “independent contractors” or “professionals.” The Court wll
refer to the persons at issue as “heal thcare workers” or
“wor kers” for sake of consistency, and w thout an eval uation of
the nerits of the parties’ argunents.
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President of Delta-T Goup, Inc. (“MAndrews Decl.”) 1Y 1, 3, EX.
D1 to Def.’s Opp.; Part One of Deposition of Scott MAndrews ("1
McAndrews Dep.”) 40:9-41:13, 47:1-23, Ex. 5to Pl."s M for
Condi ti onal Collective Action Certification(“Pl.’s M”).

The heal thcare facilities that contract with Delta-T,
known as Delta-T's “clients,” operate in a variety of settings:
outpatient clinics, hospitals, psychiatric inpatient facilities,
residential treatnment facilities, correctional facilities,

i ndividual famly homes, community centers, long-termcare
facilities, shelters, drug and al cohol rehabilitation facilities,
schools, mlitary institutions, foster care hones, child care
centers, and independent living centers. Cient opportunities

Wi thin these settings arise fromseven different fields: (1)
psychi atry/ psychol ogy, (2) nursing, (3) counseling, (4) child and
famly treatnment, (5) special education, (6) behavioral health,
and (7) therapy. Wthin any one of these fields, there are
dozens of different job titles and functions. Cient needs vary
fromstate to state. MAndrews Decl. 11 4, 5, and Ex. D-3; see
Decl aration of Lori Calcaterra, Senior QOperations Manager of
Delta-T G oup North Jersey, Inc. and Delta-T G oup Maryl and, Inc.
(“Calcaterra Decl.”) 1Y 4-5, Ex. D2 to Def.’s Opp.

The heal thcare workers who register wwth Delta-T have a
vari ety of educational backgrounds and skill sets, which nakes

themqualified for different client opportunities. Sone workers



have doctorates and ot her advanced degrees. Ohers have a degree
no hi gher than a high school diplom. Delta-T connects the
heal t hcare workers to the client opportunities based on the
workers’ credentials. Def.’s Opp. Ex. G 1, Index § A’ see

Cal caterra Decl. | 12.

According to the active registry popul ati on since 2005,
there are approximately 11,000 active, registered healthcare
workers with Delta-T.® Regardless of the differences anong these
heal t hcare workers, Delta-T categorizes all of them as
i ndependent contractors for tax and conpensati on purposes. Al
heal t hcare workers conpl ete an | ndependent Contractor Broker
Agreenment and Services Agreenent to register with Delta-T.
Declaration of Dr. Ali Saad, Labor Economst, § 1 n. 1, Ex. CG2to
Def.’s Opp.; Calcaterra Decl. § 18; Part Two of Deposition of
Scott McAndrews (“2 McAndrews Dep.”) 170:24-171:8, Ex. 6 to Pl.’s
M; 1 McAndrews Dep. 116:5-117:8; |1C Broker Agreenent, Ex. 9 to

Pl.”s M; Services Agreenent, Ex. Ato Def.’ s Opp.

"Index 8 Ato the defendant’s exhibit G1 lists the
defendant’ s ei ghty-three declarants and provi des the declarants’
nanmes, categories of enploynent, titles of enploynent, education
| evel s, occupations, and states in which they work.

8 The defendant presents this figure in an expert report
attached to its opposition brief. The plaintiff notes that this
nunber is an inaccurate reflection of the putative class because
it includes workers outside the applicable three-year statute of
limtations. Because the Court does not address nmanageability
concerns, the precision of this nunber will not affect the
Court’s anal ysi s.



1. Delta-T s Operations

Al though Delta-T's affiliate offices are independent
corporations, they share sone services, such as an interoffice
phone system and an intranet. All of the affiliates enpl oy
staffing coordinators who are responsi ble for nmatching heal thcare
workers with clients. The staffing coordinators informthe
heal t hcare workers about client opportunities, when and where to
appear for work, and what the work will be. W rkers are then
free to accept or reject the opportunities, and they nay hire
others to fulfill the client opportunities on their behalf. When
t he workers accept an opportunity, they performthe services at
the client’s facility or at a |ocation specified by the client.

2 McAndrews Dep. 228:1-230:24; Calcaterra Decl. Y 7, 14;
Services Agreenent, T 3(f); MAndrews Decl. { 6.

Delta-T reserves the right to term nate assignnents
offered to healthcare workers if the workers breach their
contracts by, for exanple, msrepresenting their credentials or
engaging in billing fraud. Healthcare workers may term nate
relationships with clients, and clients may renove heal t hcare
wor kers from an assignnent. | C Broker Agreenent  2; MAndrews
Decl. T 12; Calcaterra Decl.  26; Def.’s Opp. Ex. G 1, Index 8§ B

5;° dient Agreenent T 3, Ex. 12 to Pl."s M

° Index 8 Bto the defendant’s exhibit G1 lists facts
addressed in the defendant’s decl arati ons and i ncl udes the
correspondi ng decl arant and paragraph nunber. Reference to a
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2. Heal t hcare Whrkers' Conpensati on

To receive conpensation, a healthcare worker submts
paperwork to Delta-T that details his or her hours worked.
Delta-T then issues a bill to the client. Once paynent is
received fromthe client, Delta-T issues a check to the
heal t hcare worker, retaining a portion for itself. Delta-T does
not pay any of the healthcare workers tine-and-a-half for hours
wor ked in excess of forty in a week. MAndrews Decl. | 16;
Def.’s M 10; Pl.’s M 11-12 and Ex. 3 (a)-(j), (l1)-(s), (u)-(w)
! 10, (k), (t) ¢ 11.°%°

The plaintiff presents declarations from healthcare
wor kers who state that they cannot negotiate with clients to set
pay rates. The defendant presents declarations denonstrating
that sonme healthcare workers are able to negotiate their
conpensation directly wwth the clients. Pl.’s M Ex. 3 (a)-(]),
(1)-(s), (W-(w T 9; Deposition of Tem Bangbose (“Bangbose
Dep.”) 292:12-18, Ex. 4 to Pl.’s M; Calcaterra Decl. T 14, 20;
Def.’s Opp. Ex. G 1, Index § B 14, 15.

Not all healthcare workers rely on Delta-T for their

primary source of inconme. W rkers can and do maintain private

nunber in Index 8 Bis a reference to the correspondi ng fact
statenent and the specific declarations and paragraph nunbers.

1 The plaintiff’s exhibit three attached to his nbtion
contains twenty-three declarations fromDelta-T healthcare
wor ker s.



practices and register on nultiple registries outside of Delta-T.

Def.’s Opp. Ex. G 1, Index 8 B 8, 16, 22.

3. Rel ati onshi p between Delta-T and Heal t hcare
Wor kers

The plaintiff and the defendant present evidence to
denonstrate Delta-T's relationship wth healthcare workers. The
plaintiff's declarations from heal thcare workers shows that sone
staffing coordinators call and, in sonme cases, visit healthcare
workers to inquire about an assignnment. Sonetinmes the staffing
coordi nators speak to the client supervisors to ensure that the
heal t hcare workers do an adequate job. He also presents evidence
that Delta-T requires sonme health care workers, such as those who
do work for clients Departnent of Children and Famlies (“DCF”)
and New Jersey Partnership for Children, to submt progress
reports or case notes directly to Delta-T in order to receive a
paycheck. Pl."s M Ex. 3(a)-(c), (9), (i), (i), (n), (p)-(r),
(u), (v) ¥ 12; Interoffice Menorandum Exs. 25 and 27, attached
to Pl.’s M

The defendant presents evidence that Delta-T does not
supervi se the healthcare workers’ work, nor does it require any
progress reports or case notes. Although sonme clients may
requi re progress notes, declarants for the defendant state that
t hey never provide these notes to Delta-T. Further, Delta-T

states that it does not solicit performance eval uations for



heal t hcare workers. Calcaterra Decl. qY 10-11, 23; Def.’s Opp
Ex. G1, Index § B 1, 4.

The plaintiff and defendant al so present evidence with
respect to a healthcare worker’s schedule. The plaintiff’s
decl arants state that they nust seek permssion fromDelta-T to
take on additional hours or responsibilities for a client, and
that the healthcare workers nmust informstaffing coordinators of
any scheduling changes. The defendant’s decl arations denonstrate
t hat heal thcare workers and the clients negotiate over and
determ ne the heal thcare workers’ schedul e, scope of
responsibilities, and length of contract. It also offers
evi dence that healthcare workers di scuss scheduling problens with
the clients directly. Pl.’s M Ex. 25; Calcaterra Decl. { 20;
McAndrews Decl. 9 6; Def.’s OQpp. Ex. G 1, Index § B 13.

The plaintiff and defendant al so present conflicting
evidence with respect to materials a healthcare worker may need
in the course of his or her work for a client. The plaintiff
denonstrates in declarations that the clients provide the
equi pnent and materials that healthcare workers need to perform
their duties. The defendant offers evidence that sone healthcare
wor kers purchase materials to use at client sites because of the
kind of work they do or popul ations they service. For exanple,
one heal thcare worker who provides therapeutic support for

children buys children’s ganes, books, and stationery to use in

10



her work. Delta-T does not reinburse the heal thcare workers for
t hese expenses, and the heal thcare workers deduct these expenses
fromtheir taxes. Pl.’s M Ex. 3 (a)-(h), (j), (I)-(s), (u)-(w
16, (i), (k), (t) 1 7. Def.’s Oop. Ex. G1, Index § B 10;
Def.’s Opp. Ex. G14 { 20.

1. Analysis

The plaintiff alleges that the healthcare workers who
register with Delta-T are enpl oyees and not i ndependent
contractors. He further alleges that the defendant violated the
FLSA because t he defendant does not pay these heal thcare worker
enpl oyees tine-and-a-half for overtine. The plaintiff seeks to
conditionally certify a collective action conprising any
heal t hcare worker who, within the applicable tine period, was
pl aced by Delta-T as an i ndependent contractor and who worked
nore than forty hours in a week on occasion. He al so seeks
court-facilitated notice to potential plaintiffs who nmay choose
to opt into the collective action, and an electronic file from
t he def endant containing putative class nmenbers’ identifying
i nformation.

The FLSA requires enployers to pay their enpl oyees one
and one-half tinmes the enployees’ hourly wage for hours worked in
excess of forty hours per week. 29 U S.C. 8§ 206, 207 (2009).
The Act provides for a court to certify a proposed group of

simlarly situated enpl oyees who wish to bring a lawsuit as a

11



collective action alleging a violation of the FLSA. 29 U S.C 8§
216(b) (2009).*' Unlike Federal Rule of Civil Procedure Rule 23,
8§ 216(b) requires class nmenbers to affirmatively opt in to FLSA
coll ective actions. See id.

Plaintiffs bear the burden of denonstrating that the
proposed cl ass satisfies two basic requirenents: (1) class
menbers are “simlarly situated,” and (2) class nenbers

affirmatively opt into the action. Chabrier v. Wl mngton Fin.

Inc., No. 06-4176, 2008 W 938872, at *2 (E.D. Pa. Apr. 4, 2008):

Aquilino v. The Hone Depot, Inc., No. ClV 04-CV-4100 PGS, 2006 W

2583563, at *1 (D.N.J. Sept. 7, 2006); Morisky v. Pub. Serv.

Elec. & Gas Co., 111 F. Supp. 2d 493, 496 (D.N. J. 2000).

District courts may facilitate notice to putative class nenbers

so that they may opt into the action. Hoffnmann-lLa Roche, Inc. v.

Sperling, 493 U.S. 165, 169-70 (1989).

A Conditional Certification

Courts engage in two stages of anal ysis when
considering certification of an FLSA collective action. See,

e.q., Lusardi v. Lechner, 855 F.2d 1062, 1065-67 (3d Cr. 1988).

The first stage, sonetimes referred to as the “notice stage,” is
1 “An action to recover . . . liability . . . may be
mai nt ai ned agai nst any enployer . . . by any one or nore

enpl oyees for and in behalf of hinself or thenselves and ot her
enpl oyees simlarly situated. No enployee shall be a party
plaintiff to any such action unless he gives his consent in
witing to becone such a party and such consent is filed in the
court in which such action is brought.” 29 U S.C. § 216(Db).

12



conducted early in the litigation and involves a prelimnary
inquiry into whether the plaintiff’s proposed class is simlarly
situated. Morisky, 111 F. Supp. 2d at 497. The purpose of this
stage is to facilitate notice and discovery. 1d. Courts
typically require a “nodest factual show ng” that the putative
cl ass nenbers are simlarly situated, particularly when the

parties have engaged in sone discovery. See, e.d., Bishop v.

AT&T Corp., 256 F.R D. 503, 507 (WD. Pa. 2009); Smith v.

Sovereign Bancorp Inc., No. 03-2420, 2003 W 22701017, at *3

(E.D. Pa. Nov. 13, 2003).

The second stage, sonetines referred to as the
“decertification stage,” is conducted at the cl ose of class-
rel ated di scovery when the defendant nmay nove to decertify the
class. Smth, 2003 W. 22701017, at * 1. Courts require a higher
| evel of proof that the class is simlarly situated because the
parti es have concl uded di scovery and the court has nore

information fromwhich to nake its assessnent. See Mrisky, 111

F. Supp. 2d at 497; see also 7B Charles Alan Wight, Arthur R

Mller, & Mary Kaye Kane, Federal Practice & Procedure § 1807 (3d

ed. 2005) (“At this stage, the court will again nmake its
certification decision based on the ‘simlarly situated
standard, but with the addition of nuch nore information about
the parties and their clains. Thus, courts in this second stage
require a higher level of proof than for initial conditional

certification.”).

13



Because the parties in this action have engaged in
di scovery related to the class certification issue, the Court
wi Il evaluate the putative class under stage one, requiring a
nodest factual showing that the putative class is simlarly

si t uat ed

B. Simlarly Situated

The plaintiff argues that the putative class is
simlarly situated because Delta-T has a uniform policy of
classifying all healthcare workers as independent contractors.
He asserts that courts routinely find a putative class to be
simlarly situated when the class nenbers are subject to the sane
conpany-w de classification. The plaintiff also argues that the
heal thcare workers are simlarly situated because Delta-T has a
uniformrelationship with its healthcare workers: Delta-T s
affiliate offices are cormmonly owned; the offices share certain
resources, such as an intranet and tel ephone system staffing
coordinators in all of the offices determ ne which healthcare
wor kers receive opportunities, and they are involved in the
rel ati onshi ps between the healthcare workers and clients; and
Delta-T uses the same process to pay all healthcare workers. He
urges the Court to find that Delta-T is precluded from arguing
that its healthcare workers are not simlarly situated because
Delta-T made representations to the DOL and I RS that the workers

were simlar. See Letter fromDelta-T to DOL, (Aug. 28, 2006),

14



Ex. 14 to Pl.’s M Letter fromDelta-T to IRS (Nov. 16, 2000),
Ex. 13 to Pl.’s M

The Court nust anal yze whet her the heal thcare workers
are simlarly situated with respect to the analysis it would
engage in to determ ne whether the workers are enpl oyees or
i ndependent contractors. The Court cannot only look to Delta-T' s
uni formclassification of the workers or its comobn paynent
procedures, intranet, and tel ephone systens.!? Instead, it nust
determ ne whether the proof to denonstrate that the workers are
“enpl oyees” or “independent contractors” can be applied to the

class as a whole. See, e.g., Sperling, 493 U S. at 170 (noting

that collective actions allow plaintiffs the advantage of | ower
i ndi vidual costs by collectively bringing one proceedi ng of

comon issues of law and fact); Westfall v. Kendle Int’|l CPU

L.L.C, No. 1:05-cv-00118, 2007 W 486606, at *8-9 (N.D. W Va.

12 Some cases note that a uniformclassification renders the
class simlarly situated for FLSA conditional certification
purposes. E.qg., Wstfall v. Kendle Int’'l CPU, L.L.C, No. 1:05-
cv-00118, 2007 W. 486606, at *8-9 (N.D. W Va. Feb. 15, 2007);
Aqui lino, 2006 W. 2583563, at *2; Lee v. ABC Carpet & Honme, 236
F.RD 193 (S.D.N. Y. 2006). When confronted with an
enpl oyee/ i ndependent contractor conditional certification notion,
however, courts also look to see if the class is simlarly
situated with respect to the factors that determ ne whether a
wor ker is an enployee. See Westfall, 2007 W. 486606, at 8-09;
Lee, 236 F.R D. at 198 (noting court’s previous application of
factors to find class simlarly situated). Application of a
uniformpolicy may render a class simlarly situated for cases
involving different FLSA violations or workers all holding the
same job title. See Aquilino, 2006 W. 2583563 (conditionally
certifying collective action of nerchandi se assi stant sal es
managers alleging m sclassification as “exenpt” enpl oyees).

15



Feb. 15, 2007) (evaluating simlarly situated status of workers
for FLSA conditional certification based on factors to determ ne
if workers are enpl oyees).

The FLSA broadly defines “enpl oyee” as “any i ndivi dual
enpl oyed by an enployer.” See 29 U . S.C. 8§ 203(e)(1)(2009);
Martin v. Selker Bros., Inc., 949 F.2d 1286, 1293 (3d Cr. 1991).

The Supreme Court has held that courts are to |l ook to the
“circunmstances of the whole activity” to determ ne whether an

enpl oynment relationship exists. Rutherford Food Corp. v. MConb,

331 U.S. 722, 730 (1947). The Court of Appeals for the Third
Crcuit devel oped several criteria, none of which is dispositive,
to evaluate whether a worker is an enployee: (1) the degree of
the alleged enployer’s right to control the manner in which the
work is to be perfornmed; (2) the all eged enpl oyee’ s opportunity
for profit or |oss dependi ng upon his nmanagerial skill; (3) the
al | eged enpl oyee’s investnent in equi pnent or materials required
for his task, or his enploynent of helpers; (4) whether the
service rendered requires a special skill; (5) the degree of

per mmnence of the working relationship; and (6) whether the
service rendered is an integral part of the alleged enployer’s
business. Martin, 949 F.2d at 1293. In addition, the court
shoul d consi der whether, as a matter of economc reality, the

i ndi vidual s are dependent upon the business to which they render

servi ce. Donovan v. Dial Arerica Mtqg., Inc., 757 F.2d 1376,

16



1382-83 (3d Cir. 1985).

In view of these factors, the plaintiff has not nade a
nodest factual showing that the putative class is simlarly
situated. The record denonstrates that the healthcare workers
have a wide array of skills, responsibilities, and experiences
with Delta-T and its clients. Evaluation of whether the
heal t hcare workers are enpl oyees or independent contractors,
based on the current record, would not be possible on a
coll ective basis because it would require the Court to exam ne
t he heal thcare workers’ distinct relationships with Delta-T and

its various clients. See Pfaahler v. Consultants for Architects,

Inc., No 99 C 6700, 2000 U.S. Dist. LEXIS 1772 (N.D. 1lI. Feb.
11, 2000).

Wth respect to the control factor, evidence rel evant
to evaluate this factor includes the degree of supervision over
t he worker, control over the worker’s schedule, and instruction
as to how the worker is to performhis or her duties. See

Baystate Alternative Staffing, Inc. v. Herman, 163 F. 3d 668, 675-

76 (1st GCir. 1998); Donovan, 757 F.2d at 1383-84. Al though
Delta-T determines for every heal thcare worker which workers
receive client opportunities, other evidence responsive to the
degree of control varies depending on the worker and the client.
For exanpl e, sone evidence denonstrates that Delta-T supervises

the work of certain healthcare workers, such as those who work

17



for DCF, to the extent that it requires these workers to submt
progress notes to Delta- T. Oher workers who work with
different clients do not need to submt any progress notes.

Proof of control based on a DCF worker’s required progress notes
woul d not apply collectively to the putative class. Conpare,
e.g., Pl."s M Ex. 25, and PlI’s M Ex. 3(c) § 12, with Def.’s
pp. Ex. G 6 12, and Def.’s Opp. Ex. G 15 | 7.

The plaintiff and the defendant al so present opposing
evidence with respect to the worker’s control over his or her
schedul e, denonstrating that this control varies with the worker
and the client. The defendant puts forward evi dence that
heal thcare workers are free to accept or reject client offers,
and the workers negotiate their schedul e and scope of
responsibilities wwth the client directly. The plaintiff’s
evi dence denonstrates that sonme heal thcare workers can only

contact Delta-T about their work schedul es. Conpare, e.q.,

Calcaterra Decl. f 20, and Def.’s Opp. Ex. G 1, Index 8 B 1, 3,
and 13, with Pl.’s M Ex 3 (a)-(j), (I)-(s), (u)-(w) T 12, and
Bangbose Dep. 292:12-18.

The plaintiff attenpts to avoid the issue of Delta-T' s
degree of control over the healthcare workers by arguing that
Delta-T's clients, who can be considered “joint enployers” with

Delta-T, exert control over the workers to any extent that Delta-

18



T does not. See 29 CF.R 8§ 791.2(b).*® A determination of the
joint enployer relationship and the control a client exerts over
a heal thcare worker, however, may vary dramatically dependi ng on
the client. Delta-T contracts with different clients, ranging
frommaj or healthcare institutions to famly hones, throughout
the ten states in which it operates. Proof of the joint enployer
status between Delta-T and these clients, and proof of the
clients’ control over the many different heal thcare workers would
differ. See Pl."s M 6-13; H'g Tr. 43:4-16, COct. 22, 2009;
Def.’s Opp. EX. G 1, Index 8§ B 1; McAndrews Decl. Y 5. Conpare,
e.g., Def.’s Opp. EX. G 14 T 13 (noting no supervision from
client or Delta-T), with PI's M Ex. 3(c) Y 12 (noting
supervision fromclient and Delta-T).

Wth respect to the Martin factor regarding profit or
| oss, evidence that may be relevant to its evaluation includes
the workers’ abilities to negotiate their pay with Delta-T and
with clients directly, and their abilities to manage and hire

others to performthe services for clients. See Baystate, 163

F.3d at 675-76; Donovan, 757 F.2d at 1386. Again, evidence to

13 A joint enployer relationship may exist “[w here the
enpl oyee perfornms work which sinultaneously benefits two or nore
enployers, . . . [and] [w here the enployers are not conpletely
di sassociated with respect to the enploynment of a particul ar
enpl oyee and may be deened to share control of the enployee,
directly or indirectly, by reason of the fact that one enpl oyer
controls, is controlled by, or is under common control with the
other employer. 29 C.F.R § 791.2(b) (2010).
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prove this factor would vary, depending on the workers and the
clients. The defendant offers evidence that workers can and
sonetinmes do hire others to performthe services for the clients,
and sonme workers can negotiate their conpensation directly with
the client. Declarations fromthe plaintiff denonstrate that
sone workers are unable to engage in such negotiations. Conpare
Def.’s Opp. EX. G 1, Index § B9, 14, and Def.’s Opp. Ex. G 42
16, with P."s M Ex 3 (a)-(j), (I)-(s), (u)-(w T 9.

Evi dence to determ ne the degree of skill and the
investnment of materials required for services rendered woul d al so
be inapplicable to the putative class as a whol e because of the
variations within the class. Sone client opportunities require a
wor ker to have a doctorate or other advanced degree, although
ot her opportunities only require a worker to have a hi gh school
di ploma. Declarations also denonstrate that different client
opportunities require workers to bring their own equi pnent,

al t hough others do not. Conpare, e.qg., Def.’s Opp. Ex. G 1,

| ndex 88 A, B 10, 17, and Calcaterra Decl. | 12; with Pl.’s M EXx
3 (a)-(j), (1)-(s), (u)-(w T 6.

Addi tionally, proof of the permanence of the working
rel ati onship and whether the workers are dependent upon the
busi ness to which they render service would al so be inapplicable
to the class collectively. Both factors | ook to whether the

working relationship is transitory. Donovan, 757 F.2d at 1384-
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85; see Brock v. Superior Care, Inc., 840 F.2d 1054, 1060 (2d

Cr. 1988). Evidence fromthe record denonstrates that sone
wor kers are registered on multiple registries, and sone workers
operate their own practices outside of their work with Delta-T.
Def.’s Opp. Ex. G 1, Index §8 B 16, 22.

The only factor for which an evaluation as a collective
m ght be possible, based on the current record, is whether the
service rendered is an integral part of Delta-T s business.
Delta-T is in the business of connecting workers to clients,
regardl ess of the differences anong the workers and the different
clients who contract with Delta-T. See Brock, 840 F.2d at 1059.
A col l ective action, however, cannot be maintai ned when the cl ass
appears simlarly situated with respect to only one factor.

The plaintiff points to cases in which courts
determ ned that workers of tenporary staffing agencies were
actual ly enpl oyees, to denonstrate that collective adjudication
is proper. The facts and procedural postures of those cases,
however, are materially different fromthe case at hand. First,
t he cases involve defendants that uniformy supervised their
wor kers, or workers who all performthe sane exact duties.
Second, the cases address the nerits of the litigation and not
the simlarly situated inquiry. Baystate, 163 F.3d 668 (hol di ng
DOL determ nation that tenporary enpl oynent agencies for

unskill ed workers were “enpl oyers” was not arbitrary, capricious,
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or contrary to law); Brock, 840 F.2d 1054 (affirmng district
court finding that defendant’s nurses were enpl oyees in part
because the defendant visited the nurses and required patient-

rel ated notes); Westfall, 2007 W. 486606 (finding workers with
different titles to be enpl oyees because the defendant instructed
the workers how to do their work, provided the workers’ equi pnent
and materials, and created the workers schedul es).

Delta-T' s past representations expressing the
simlarities anong its workers does not change the Court’s
anal ysis. Although Delta-T may have represented to the DCOL and
IRS that its workers were simlar, in order to argue that they
were properly classified as i ndependent contractors, the Court
cannot rely on these representations to find the workers
simlarly situated for FLSA collective action purposes. The
Court would still be forced to confront the workers’ differences
when applying the Martin factors in subsequent proceedi ngs.

The plaintiff argues that he could establish subcl asses
at a later stage in the litigation to account for the variances
anong the healthcare workers. The potential to establish
subcl asses later in this action, however, does not adequately
address the Court’s current concerns. |If, after the parties
conpl ete di scovery and devel op the record, subclasses becone
appropriate, the plaintiff may then renew his notion for class

certification and propose subcl asses.
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[11. Conclusion

For the reasons herein stated, the plaintiff’s notion
for FLSA conditional collective action certification and judici al
notice is denied without prejudice. An appropriate order shal

i ssue separately.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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TEM BAMEBOSE, |Individually : ClVIL ACTION
and on Behal f of Al Ohers )
Simlarly Situated

V.

DELTA-T GROUP, INC., et al. NO. 09- 667

ORDER

AND NOW this 8th day of February, 2010, upon
consi deration of the plaintiff’s notion for FLSA conditi onal
collective action certification and judicial notice (Docket No.
101), the defendant’s opposition, and the plaintiff’s reply
thereto, and followng a hearing on the plaintiff’s notion on
Cct ober 22, 2009, for the reasons stated in a nenorandum of |aw
bearing today' s date, IT IS HEREBY ORDERED that said notion is
DENI ED wi t hout prejudice. The parties shall report to the Court
by February 19, 2010, as to how they would like to proceed, in

vi ew of the Court’s deci sion.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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