IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONARCH LI FE I NS. CO : ClVIL ACTI ON
V. :
ESTATE OF ROBERT TARONE, |11, : NO. 09-734
et al.
VEMORANDUM
Dal zel I, J. January 26, 2010

Monarch Life Insurance Conpany ("Monarch") sues the
defendants in this statutory interpleader action to determ ne the
proper beneficiary of an annuity for which the | ate Robert
Tarone, |1l ("Tarone") was the annuitant. Tarone's Estate and its
Executor, James P. McEvilly, Jr. (collectively the "Estate"), and
Tarone's sister, Laura Sipio, have both nade cl ai ns agai nst
Monarch for the renmaining annuity paynents, and Monarch asks us
to resolve this dispute. The Estate and Si pi o have noved for
summary judgnent. For the reasons we discuss below, we will deny

both notions.?

Fact ual Backqgr ound

A Settlenent of Prior Dispute
and Creation of the Annuity

In 1980 Tarone was injured in a notorcycle accident. He

thereafter signed a Settlement Agreenent and Rel ease with

! The Estate nakes a one-sentence argunment that Sipio
does not have standing in this litigation because she was not a
party to the underlying settlenent agreenents and is not the
beneficiary of the Policy at issue. Estate Br. at { 21. But
whether Sipio is the beneficiary is the central question in this
case. W will not bel abor our discussion of this toss-off and
unsupported argunent.



Transanerica | nsurance Conpany -- as insurer for the defendants
in that case -- to resolve the clains that arose fromthat
accident. Settlenment Agreenent and Rel ease, August 1, 1984, Sipio
Ex. 1% ("Settlement Agreenent"). Under the terns of the

Settl enent Agreenent, Tarone woul d receive certain nonthly
paynents for the remainder of his |ife, and those paynents were
guaranteed for a mnimumof 360 nonths. 1d. at § 2(c). The

Settl enent Agreenent stated that if Tarone died before the end of
t hose 360 nonths, "the remaining nonthly paynents in the

guar ant eed period shall continue to be paid nonthly to the estate
of Plaintiff [Tarone] as they fall due and not in a lunp sum"”
Id.

The parties to the Settl enent Agreenent agreed that
Transanerica could fund its liability to Tarone by purchasi ng an
annuity policy from Mnarch. 1d. at § 5. Under the terns of the
Settl enent Agreenent, "[t]he Transanerica | nsurance Conpany
and/ or the assignee [which becanme Monarch] shall be the owner of
any such annuity policy, may hold any such annuity policy and
shall have all rights of ownership." 1d.

The sanme day the Settl enment Agreenent was signed,
Tarone, Better Materials, Inc. -- apparently one of the

defendants in Tarone's notorcycle accident lawsuit -- and Mnarch

2 Sipio and the Estate submtted many of the sane
docunments in support of their notions. W refer to Sipio's
exhi bits because the Estate stipulates to Sipio Exhibits 1
through 9, with the exception of Exhibit 6. Estate Resp. Br. at
9. Exhibit 6 is a policy change form which we di scuss bel ow.
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Capital Corporation entered into a "Qualified Assignnent and
Consent"” agreenent. Qualified Assignnment and Consent, August 1,
1984, Sipio Ex. 2 ("Qualified Assignnent”). Under the terns of
that agreenent, Better Materials, Inc. assigned, and Monarch
assuned, the liability to make the paynents that f 2 of the
Settl enent Agreenment required. Qualified Assignnment at § 1.
Tarone rel eased Better Materials fromits obligations under the
Settl enent Agreenent and agreed that he "may not anti ci pate,
sell, assign or encunber any of said paynents.” [d. at { 3.
Monarch Capital could fund its obligations to Tarone by
"purchasing a 'qualified funding asset'" -- specifically, an
annuity policy from Minarch Life |Insurance Conpany, the
st akehol der here -- that would be Monarch's "sole property."” 1d.
at 1 4. Under the terns of the Qualified Assignnent, Tarone woul d
"have no right or interest"” in the annuity. See id.

Sorreone® filled out an Annuity Application and dated it
August 2, 1984, and the "DATE OF | SSUE" and "POLI CY DATE" are
bot h August 3, 1984. Monarch Life Insurance Conmpany, Annuity
Policy ("Policy"), Annuity Application ("Application"), Sipio Ex.
3, at 3, 4-5. Tarone is listed as the "proposed annuitant”™ on the
Application, and the "Estate of Annuitant - Robert J. Tarone,
11" is the beneficiary for any death benefits. |d. at 4. The
Application is part of the "entire contract” of the policy.

Policy at 9 (stating that the "entire contract" consists of the

® Tarone's signature is not on the application, and
there is no evidence to suggest who conpleted the form
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policy, the application, and any attached endorsenents). The
Application included a box to identify the "owner of policy," and
the two choices were "Proposed Annuitant” and "Applicant.”
Nei t her box was checked. Application, Policy at 4. On the second
page of the Application, soneone wote "Personal Injury Case Do
Not 1099." 1d. at 5. It appears that representatives of Mnarch
Capital Corp. and Huver & Associates, Inc. signed the
Application. 1d.

The Policy states that "you refers to the annuitant
shown bel ow [ Tarone]" and that "[y]ou are the owner of this
policy unl ess another owner has been naned in the application.”
Policy at 1, 9. The Application did not name another owner. * In a
bl ank space on the first page of the Application sonmeone wote
"See Attached Schedul e of Paynments,” and the only docunent wth
that title is Exhibit Ato the Settlenment Agreenent. See
Settl enent Agreenment at § 2(c); Schedul e of Paynments, Sipio Ex.

4. The policy states that it "is a contract between its owner and
us [ Monarch]." Policy at 9.

Regarding the beneficiary for death proceeds, which is
at the heart of the dispute between Sipio and the Estate, the
Policy states that "[t] he owner can reserve the right to change
beneficiaries.” 1d. The Beneficiary section of the Application

instructs the applicant to "Indicate beneficiary for any death

* The Estate argues that the application does not
specifically identify the owner and that the identity of the
owner is unclear, but under the Policy's terns Tarone is the
owner because the Application identifies no other owner.
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benefits with..... right reserved to change beneficiary."
Application, Policy at 4. Nothing is witten in the blank space
above the dots between "with" and "right." > See id. The Policy
states that "[d]Juring your [Tarone's] lifetinme the owner can
transfer ownership of this policy or change the beneficiary. To
do this, the owner nust send us witten notice of the change in a
formsatisfactory to us. The change will take effect as of the
day the notice is signed. But the change will not affect any
paynent nmade or action taken by us before recording the change at
our main office."” 1d. at 10.

The Annuity Policy provided that Mnarch woul d pay
income to Tarone during his lifetine and pay any death proceeds
to his beneficiary. 1d. at 1. Tarone woul d recei ve $550. 10
mont hly starting on Septenber 3, 1984 "I NCREASI NG AT 3%
COVPOUNDED ANNUALLY WHI LE THE ANNUI TANT IS LIVING " Basic Policy
Data, Policy at 3. The death proceeds were the nonthly paynents
"UNTIL A TOTAL OF 360 PAYMENTS, | NCLUDI NG THOSE PAYABLE PRI OR TO
THE ANNUI TANT' S DEATH, HAVE BEEN MADE." |d. There is no dispute
that 360 paynents had not been made before Tarone's death in 2008

and that some payments remain outstanding. ® The policy al so

® The Estate contends that the Application does not
reserve the right to change the beneficiary, but the Application
on its face shows ot herw se. Soneone could have witten the word
"no" in the space between "with" and "right," but no one did so.
This section of the Application thus only supports the conclusion
that the owner of the Policy did reserve the right to change the
beneficiary under the Policy's terns.

® Thus, the minimal diversity amount of 28 U.S.C. §
(continued...)



provi des for six "GUARANTEED PAYMENTS" of varying | unp-sum
amounts. See id.’

B. Contract Change Form

Atilla Aritan, who is Mnarch's records custodi an for
the Policy at issue here, certified that the insurer's original
file for the Policy included a Contract Change Form (" Change
Fornm) and a letter that Monarch sent to Tarone in response to
receiving that form Certification of Atilla Aritan, Aug. 11,
2009, Sipio Ex. 11 at 1Y 1-2. According to Mnarch's records, it
recei ved the Change Form on Decenber 11, 2000. 1d. at § 4.8

® (...continued)

1335(a) is readily nmet. W also note in Sipio Ex. 4 that the
Schedul e of Paynents includes |unp sum paynments of $27,000 in
Sept enber of 2009 and $53,000 in Septenber of 2014.

" The only amendnent to the Policy -- which neither
party nentions in this case -- is that "The Right to Surrender is
Her eby Wi ved." Amendnent of Application to Mnarch Life
| nsurance Conpany, Policy at 6. A representative of Huver &
Associ ates signed the anmendnent, and an unidentified person
signed in the box titled "OMER (I F OTHER THAN APPLI CANT) ." See
id. No one signed the Anmendnent in the "APPLI CANT" box.

® The Estate does not dispute Sipio's claim--
supported by Aritan's certification -- that these docunents were
in Mnarch's Policy files. But the Estate does chall enge whet her
or not Tarone signed the Change Form The Estate has submtted no
evidence to support its claimthat soneone other than Tarone
signed the form and McEvilly -- who knew Tarone for sone tine --
stated in his deposition that he did not know if the signature
was Tarone's. MEvilly Dep. at 42-44.

Si pio, on the other hand, submtted the report of a
forensi c docunment expert who stated that it was his "opinion
Wi thin a reasonabl e degree of scientific certainty that [Tarone's
signature on the Change Form was signed by the sane person who
signed the other Robert J. Tarone Il signatures described as
standards and that the questioned signature [on the Change Fornj
is a genuine Robert J. Tarone IIl signature.” Report of WIIliam
J. Ries, August 7, 2009, Sipio Ex. 12, at 3.

(continued...)



The Change Formis, to put it generously, confusing. It
lists Tarone as the "Omer," but on the blank next to
"Annuitants" is witten "Joan A Darlington (beneficiary)."
Contract Change Form Sipio Ex. 6 ("Change Forni) at 1.
Darlington was Tarone's nother. There is a di spute about the
identity of the owner, but there is no question that Tarone --
not Darlington -- was the annuitant. And at | east before this
Change Form the Estate -- not Darlington -- was the beneficiary.
Darli ngton was, however, the first naned beneficiary in Tarone's
will. Last WII and Testanent of Robert J. Tarone, Il ("Tarone
WIl"), Sipio Ex. 5.

In the Change Form section to mark the "Type of
Change, " the follow ng boxes are checked: "Nanme Change," "Address
Change, " and "Beneficiary Designation.” In the "Nanme Change"
section, soneone checked that the change was for the Annuitant
but then wote "(beneficiary)" next to that word. The form states
that the "Nane of beneficiary before change”" was Joan Darlington
and that the "Name of beneficiary after change" was Laura Sipio.

Id. As the reason for the Nane Change, the person filling out the

8 (...continued)

In responding to a notion for summary judgnment, the
Estate may not just spout unsupported allegations regarding the
authenticity of Tarone's signature. It "nust present affirmative
evidence in order to defeat a properly supported notion for
summary judgnment." Anderson v. Liberty Lobby, Inc., 477 U S. 242,
257 (1986). Because the Estate has not done so, for the purposes
of these notions we will assune that Tarone signed the change
form But as we explain below, we need not definitively resolve
this dispute now because the parties have failed to address
prelimnary issues that we nmust rule on before we discuss
Tarone's purported beneficiary change.

7



Change Formwote that "Joan A Darlington died 11/11/00."
Id. The "Address Change" is marked for the "Annuitant," but the
address was changed fromone for Joan Darlington to one for Laura
Sipio -- neither of whomwas the annuitant for the Policy.
According to the Change Form the "Annuity Commencenent Date"
shoul d be changed to Novenber 12, 2000. 1d.

The second page of the Change Formis entirely devoted
to the "Beneficiary Designation.” |d. at 2. Unlike the first
page, the witing on this side -- the heart of this dispute -- is
clear. At the top of this page, a checked box shows that the
beneficiary designation is for the "Owmer's Beneficiary." 1d. The
first sentence in this section states that "[t]his beneficiary
desi gnation cancels any and all prior beneficiary designations
and settlenent agreenents for the contract referenced on the
reverse side of this form" -- i.e., the Policy. Id. It instructs
that the person filling out the form should provide the
beneficiary's full nanme, address, relationship to the annuitant
or owner, and Social Security nunber. In the space under "Prinmary
Beneficiar(ies)," Laura Sipio' s nane, an address, and a Soci al
Security nunber are witten. 1d. The "Relationship” listed is

"sister." |d. Tarone's nanme appears on the line for the owner's



signature, and someone signed as a witness as well.® The formis
dat ed Decenber 7, 2000.

Monarch wote a letter to Tarone dated February 1,
2001, in which it stated that it received the Change Form but
coul d not change the beneficiary because "based upon the terns of
the Settl ement Agreenent, Specifically, the bottomof page 5, in

the event of your death before all guaranteed paynents are made

t he remai ni ng guaranteed paynents wll be nmade to your estate.”
Letter from Margi e Bradbury to Robert Tarone, 111, Feb. 1, 2001
Sipio Ex. 7.

C. Tarone's Death, WIl, and Creation of the Estate

Tarone di ed on Cctober 18, 2008, and MEvilly was
granted Letters Testamentary on Novenber 21, 2008. Local
Registrar's Certification of Death, Sipio Ex. 8; Register of
Wlls of Bucks County, Pennsylvania, Short Certificate, Sipio Ex.
9. Under Tarone's WIIl, the residue of his estate was to go to
his nother, but she died before him Because Tarone's nother
predeceased him the residue of his estate divides equally

bet ween t he Bucks County Association for the Blind and

° Sipio contends that the witness's signature was that
of E. Dillon Darlington, who McEvilly says was an attorney who
was married to Tarone's nother and who referred Tarone to himfor
| egal services. See McEvilly Dep. at 7. MEvilly did not dispute
that the signature belonged to E. Dillon Darlington, id. at 53,
but Sipio has also presented no affirmative evidence that this is
the identity of the witness. In any event, we need not resolve
t hi s di sagreement because the identity of the witness to the
Change Formis not now a material issue.
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Handi capped and the March of Dines-Birth Defects Foundation -

Bucks County Chapter. See Tarone WII.

1. Analysis®
The Estate and Sipio argue that we should apply their

favored agreement and let the chips fall where they may. The
Estate contends that the provisions in the Settlement Agreenent
and Qualified Assignnment ("Settlenment Docunents”) control the

Policy. Under the terns of the Settlenent Docunents, Mnarch owns

Y Summary judgnent is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R GCv. P. 56(c)(2). 1In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U.S. 242, 252 (1986). \WWenever a
factual issue arises that cannot be resolved w thout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. 1d. at 255.

The noving party bears the initial burden of
proving that there is no genuine issue of material fact in
di spute. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. ,
475 U.S. 574, 585 n. 10 (1986). Once the noving party carries this
burden, the nonnoving party nmust "conme forward with 'specific
facts showng there is a genuine issue for trial.'"™ Mtsushita,
475 U. S. at 587 (quoting Fed. R GCv. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cr.1982). It is
not enough to discredit the noving party's evidence; the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See id.
at 249-50. Also, If the non-noving party has the burden of proof
at trial, then that party nmust establish the existence of each

el enent on which it bears the burden. Celotex Corp. v. Catrett,
477 U.S. 317, 323 (1986).
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the Policy and the death proceeds are to go to the Estate. The
Estate argues that (1) Tarone did not own the Policy and thus
coul d not change the beneficiary'; and (2) Tarone coul d not
change the beneficiary because the Settl enment Docunents prevented
himfrom doing so. Sipio, on the other hand, contends that the
Settl enent Docunents do not control the Policy and that we shoul d
read the Policy without reference to the Settl enent Docunents.
Under the Policy's terns, she argues that Tarone was the owner
and retained the right to change the beneficiary. Sipio also
clains that Tarone substantially conplied with Monarch's
requirenents for changing the beneficiary to Sipio and that it
was his clear intent to do so. '

Qur task is one of contract interpretation, so we wll
begin with a brief overview of those principles under
Pennsyl vania | aw. Because it is plain that material ternms of the
Policy directly conflict with those in the Settl enent Docunents,
we will then address the question of how-- if at all -- these

contracts interact.

1 At his deposition, McEvilly said that he did not
know who the owner of the Policy was, but he thought the owner
was whoever paid the annuity premum MEvilly Dep. at 23, 29.

2 There is no dispute that Pennsylvania | aw governs
the interpretation of the contracts at issue in this interpleader
case.

Under Pennsylvania | aw, one seeking to change a policy
beneficiary does not need to strictly conply with the policy's
requi renments. "Substantial conpliance with policy provisions is
sufficient. All that is required is that every reasonable effort
under the circunstances be made to effect the change."” Provident
Mut. Life Ins. Co. of Phila. v. Ehrlich, 508 F.2d 129, 133 (3d
Cr. 1975).

11



A Contract Interpretation Under Pennsyl vania Law

The goal of contract interpretation is to determ ne the

intent of the parties at the tine they nade the contract.

Commonweal th v. Manor Mnes, Inc., 565 A 2d 428, 432 (Pa. 1989).
"[When a witten contract is clear and unequivocal, its neaning
must be determ ned by its contents alone,” and we give effect to
all contract provisions. |d. But if the contract is ambi guous,
then the factfinder may | ook to parol evidence to determ ne the

parties' intent. Penn Twp. v. Aetna Cas. & Sur. Co., 719 A 2d

749, 751 (Pa. Super. 1998). "Atermis anmbiguous if it can have

two or nore reasonable neanings.” Martin v. Mnunental Life Ins.

Co., 240 F.3d 223, 233 (3d Cr. 2001) (applying Pennsylvania
law). If the parol evidence is "unfruitful” in resolving the
interpretation issues, we then turn to rules of construction.
Penn Twp., 719 A 2d at 751

If the contract terns are anbi guous and we revi ew
extrinsic evidence, interpretation of the contract -- determning
the parties' intent -- is a question of fact "unless the
extrinsic evidence is conclusive." Martin, 240 F.3d at 233, cited

in Anerican Eagle Qutfitters v. Lyle & Scott, Ltd., 584 F.3d 575,

587 (3d Cir. 2009). See also Gonzalez v. U S. Steel Corp., 398
A . 2d 1378, 1385 (Pa. 1979) (the trier of fact should determ ne
the interpretation of an agreenent "if it depends on the
credibility of extrinsic evidence or on a choice anong reasonabl e

i nferences to be drawn fromextrinsic evidence"); Comm Coll. of
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Beaver County v. Comm Coll. of Beaver County, Soc. of the

Facul ty (PSEA/NEA), 375 A 2d 1267, 1275 (Pa. 1977) (the jury

generally resol ves fact questions related to anmbi guous witings).

B. Interaction of the Policy Wth the
Settl enent Agreenent and Qualified Assignnent

Si pio argues that the Settl enent Docunents have no

bearing on the Policy and that the Policy superseded the

Settl enent Docunents. She clains that the Policy and Change Form
"were fully enforceable, separate and distinct contracts,
executed later in tinme to the Settlenment Agreenent." Sipio Br. at
23. The Estate contends that the Settlement Docunents control the
Policy. W disagree with the parties' one-sided approaches, and
we will deny both notions for summary judgnment because neither

"novant is entitled to judgnent as a natter of law" Fed. R G v.

P. 56(c)(2).
Under Pennsylvania law, "'[w] here several instrunents
are made as part of one transaction they will be read together,

and each will be construed with reference to the other; and this
is so although the instrunments nay have been executed at
different tines and do not in terns refer to each other.'" Huegel

v. Mfflin Const. Co., Inc., 796 A 2d 350, 354-55 (Pa. Super.

2002) (quoting Neville v. Scott, 127 A 2d 755, 757 (Pa. Super

1957)). It makes no difference if the parties to each contract
are different; the key is that the contracts are "executed at the

sane tinme and involve the sanme transaction.” Black v. T. M

Landis, Inc., 421 A 2d 1105, 1107 (Pa. Super. 1980). Wen several
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agreenents are made as part of a single transaction but are
executed at different tines, we nust construe themtogether. CGU

Life Ins. Co. of America v. Metro. Mortg. & Sec. Co., 131 F. Supp

2d 670, 675 (E.D. Pa. 2001) (Joyner, J.)(applying Pennsylvani a
| aw). Agreenents that contain integration clauses nust still be
read together if they are part of the sanme transaction. Kroblin

Refrigerated Xpress, Inc. v. Pitterich, 805 F.2d 96, 108 (3d G r.

1986) (citing, e.qg., Neville, 127 A 2d at 757).

In C&U Life, as here, parties to a prior dispute signed
a settlenment agreenent and qualified assignment, and then
purchased an annuity to fund the settlenent agreenent. CGQU Life,
131 F. Supp.2d at 672-3. Al of these contracts were made wi thin
t hree weeks, and Judge Joyner concluded that they "all clearly
were made as part of one transaction as none of these docunents
woul d have been executed save for the others." |d. at 675. He
then exam ned all three agreenents and, unlike the situation
here, concluded that there were no anbiguities anong them |[d.

Appl ying these principles, the Settlenment Docunents and
Policy were part of the sane transaction and nust be read
together. The Settl enent Docunents contenpl ated and approved the
purchase of the Policy, and there is no dispute that the Policy
was purchased by soneone as a result of the Settlenent Docunents.
The Settl enment Docunments and Policy Application were dated on
consecutive days, and the fact that the parties to the agreenents

were slightly different nmakes no difference under Pennsyl vani a
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| aw. Under these circunstances, we nust construe the Policy and

Settl enent Docunents together. ™

C. Anbi quity and Who Shoul d Resol ve |t

When read together, the terns of these contracts are,
to say the | east, "anbiguous". |Indeed, they are in outright
conflict. Pursuant to the Settlenment Docunents, Transanerica owns
the Policy, the death proceeds go the Estate, and Tarone (a non-
owner of the Policy) could not assign any paynents to anyone
el se. But according to the Policy, Tarone was the owner, and he
coul d change the beneficiary fromthe Estate to his sister or
anyone el se.

Havi ng concl uded that these nutually exclusive
agreenments are anbi guous when read together, the next step under
Pennsylvania lawis to ook to the nature of the parties’
extrinsic evidence regarding the 1984 agreenents and deci de
whet her a judge or a jury should resolve the anbiguities and

determ ne the parties' intent. A judge will resolve this issue if

13 Sipio relies heavily on Randall v. Travelers Cas. &
Sur. Co., 145 P.3d 1048 (Ck. 2006), and the Estate argues that
Randal | does not apply here. We agree that Randall is inapposite
as it is an opinion of the Cklahoma Suprenme Court that, according
to our research, has never been cited in an opinion outside of
Okl ahoma and the Tenth GCircuit, nuch | ess in Pennsylvania or
anywhere in the Third Crcuit.

The settl enent agreenent in Randall, noreover, did not
speci fy how the paynents woul d be funded, whereas here the
Settl enent Docunents specifically approved the purchase of the
Policy. See id. at 1051. The Randall settlenent agreenent al so
did not include an anti-assignnent provision, and assi gnnent was
the primary issue in that case. 1d. The agreenments in this case
have conflicting provisions regarding the key contested issues,
towt, identifying the Policy owner and determ ning who, if
anyone, could change the Policy beneficiary.
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the extrinsic evidence is "conclusive"” or if the parties agree on
what the extrinsic evidence is but dispute the inpact that it has
on resolving the anbiguities. But if the parties di sagree about
the facts that conprise the extrinsic evidence, a jury wll be
the factfinder.

Unfortunately, Sipio and the Estate do not explore in
their notions and briefs how we should read these 1984 contracts
toget her, and they neither nmake argunents nor present extrinsic
evi dence that we can evaluate to determ ne how to nove forward
fromthis point.* Both sides contend that we should apply their
favored contract and ignore the other one. Sipio clains, for
exanple, that "[t]he controlling docunents in this case are the
Monarch Life Insurance Conpany Annuity Policy and Monarch Life
| nsurance Conpany Contract Change Form" Sipio Br. at 12

(citations omtted). She also invites us to reformthe Policy due

4 Sipio and the Estate both demanded a jury trial in
their answers to Mnarch's conpl aint.

1> Sipio contends that the fact that Tarone received
benefits during his lifetine, and that the Policy provides that
the "owner” will receive benefits and be able to change the
beneficiary, constitutes clear extrinsic evidence of the parties
intent that Tarone was the owner during his lifetinme. But Tarone
woul d have received benefits during his lifetinme under either the
Settl enent Docunents or the Policy, so this fact does not shed
any light on this issue.

Si pio also contends that the Change Form exhibits
Tarone's intentions about changing the beneficiary to Sipio.
Sipio Resp. Br. at 5. But that argunent assunes that Tarone coul d
make a beneficiary change in the first place. Before we even
reach the issues that surround the Change Form we nust determ ne
the parties' intent when they made the underlying contracts in
1984 regarding who was the owner of the Policy and whet her they
i ntended for Tarone to have the power to unilaterally change the
beneficiary.
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to the parties' nmutual m sconception or m stake, but she provides
no evidence that there was a "m st ake" here.

The Estate's approach is nore direct: it declares
W t hout any supporting argunents or evidence that "[t]o the
extent there may be a di screpancy between [the Policy and the
Settl enent Docunents] the intentions of the contracting parties
are determned by [the Settlenment Docunents]." Estate Resp. Br.
at 9. The Estate also contends that the Settlenent Docunents did
not expressly permt Tarone to change the beneficiary, but it
does not even acknow edge the provisions on this topic in the

Policy. See Estate Br. at Y 9.

1. | nteri m Concl usi on

As we di scuss above, we nust | ook at the Settl enent
Docunents and the Policy and read themtogether to determ ne the
parties' intent. Because all three contracts were part of the
sane transaction, we may not sinply pick one and enforce it
alone. W will therefore deny both notions for summary judgmnent
and order the parties to notify us regarding (1) whether they
have conpl eted di scovery regardi ng any extrinsic evidence
surroundi ng the Settl ement Docunents and Policy which were

executed in 1984%; (2) if the parties have not done so, what

1 W expect that the parties have conpleted such
di scovery, but if they request additional time for it, we reserve
our deci sion about whether to permt it. We offer themthe
opportunity to notify us about this issue so that we may nake an
i nformed deci sion regarding how to nove this case toward a swift
resol ution.
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di scovery they expect to need -- in detail -- and the m ni num
time in which that can be conpleted; and (3) whether the Estate
and Si pio have factual disagreenents regarding the extrinsic
evidence. After receipt of this notification, we will consider

t he best way forward.

BY THE COURT:

__\s\Stewart Dal zel |
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONARCH LI FE I NS. CO. : ClVIL ACTI ON
V. :
ESTATE OF ROBERT TARONE, |11, ; NO. 09-734
et al. :
ORDER

AND NOW this 26th day of January, 2010, upon
consi deration of Laura Sipio's notion for summary judgnment (docket
entry # 19), the response thereto (docket entry # 22), the notion
for summary judgnment of the Estate of Robert Tarone, 111, and
James P. McEvilly, the Estate's Executor (docket entry # 20 and
21), Sipio's response thereto (docket entry # 23), the parties
exhi bits, and in accordance with the acconpanyi ng Menorandum it
i s hereby ORDERED that:

1. Sipio' s notion for summary judgnent (docket entry
# 19) is DEN ED;

2. The notion for sunmmary judgnent of the Estate and
McEvilly (docket entry # 20) is DEN ED, and

3. By February 15, 2010, the parties shall NOTIFY the
Court by fax (215-580-2156) regarding (1) whether they have
conpl et ed di scovery regardi ng any extrinsic evidence surroundi ng
the Settlenment Docunents and Policy, which were executed in 1984;
(2) if the parties have not done so, what discovery they expect to

need -- in detail -- and the mninumtime in which that can be
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conpl eted; and (3) whether the Estate and Sipi o have factual

di sagreenents regarding the extrinsic evidence.

BY THE COURT:

__\s\Stewart Dal zel |
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