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MEMORANDUM

EDUARDO C. ROBRENQO, J. January 26, 2010

Before the Court is a request to appoint Plaintiff Mrk
C. Kessler (“Kessler”) as the class representative for Subclass B
in accordance with the Court’s conditional class certification
order entered on January 31, 2008. For the reasons set forth
bel ow, the Court concludes that Kessler constitutes an adequate

class representative for Subclass B

BACKGROUND

A. Fact ual Backgr ound

This case involves a class action brought against
Commonweal th Land Title Insurance (“Defendant”) on behal f of
i ndi vi dual s who all egedly were overcharged for title insurance
purchased between July 25, 2000 and August 1, 2005. Defendant is
in the business of selling title insurance policies. The rates

t hat Defendant may charge for its policies are governed by the



Title Insurance Rating Bureau of Pennsylvania Manual (the “ Tl RBOP
Manual ").' The TIRBOP Manual sets forth the foll owi ng mandatory
three-tiered pricing structure: (1) Default Rate - applicable
when a purchaser does not qualify for a special rate; (2) Reissue
Rate - 90% of the Default Rate and applicable when a property
owner purchases title insurance within ten years of obtaining a
policy on the sane property; and (3) Refinance Rate - 80% of the
Rei ssue Rate and applicable when a property owner purchases title
insurance within three years of obtaining a policy on the sane
property.
Section 5.3 of the TIRBOP Manual provides the follow ng

with respect to eligibility for the Reissue Rate:?

A purchaser of atitle insurance policy shall be entitled

to purchase this coverage at the reissue rate if the real

property to be insured is identical to or is part of real

property insured 10 years inmediately prior to the date

t he i nsured transaction cl oses when evi dence of the prior

policy is produced notw thstandi ng the amount of coverage

provi ded by the earlier policy.
TI RBOP Manual § 5. 3.

Section 5.6 of the TIRBOP Manual provides the follow ng

with respect to eligibility for the Refinance Rate:

VWhen a refinance or substitution loan is made within 3

! The TIRBOP Manual is governed by the Pennsylvania Title
Act, 40 Pa. C.S. §8 910-1 et seq.

2 Subsequent to the events giving rise to this
l[itigation, the TIRBOP Manual was amended. All references in
this Menorandum are to the version of the TIRBOP Manual in force
during the proposed class peri od.
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years fromthe date of closing of a previously insured

nortgage or fee interest and the prem ses to be insured

are identical to or part of the real property previously

insured and there has been no change in the fee sinple

owner ship, the Charge shall be 80% of the reissue rate.
Id. 8 5.6. Plaintiffs allege that Defendant did not adhere
to the mandatory pricing schene established by these
sections by failing to charge the appropriate di scounted
rate for qualified purchasers of title insurance.

B. Procedural History

On January 31, 2008, the Court entered an order
conditionally certifying the class (the “Certification Oder”).
The Certification Order established two subcl asses, pursuant to
the follow ng class definition:

The class shall consist of all persons or entities who,
fromJuly 25, 2000 until August 1, 2005, paid prem uns
for the purchase of title insurance from defendant
Commonweal th Titl e I nsurance Conpany, in connection with
a refinance of a nortgage or fee interest with respect to
real property |located in Pennsylvani a that was i nsured by
a prior title insurance policy wthin ten years of the
refinance transaction, and were not charged the
appl i cabl e Reissue Rate or Refinance Rate discount for
title insurance on file with the Pennsyl vania | nsurance
Comm ssioner. The <class shall be divided into two
sub-cl asses. Subclass A shall include all class nenbers
whose purchase of insurance from Comonweal th was nmade
within the three years of the prior purchase of title
i nsurance. Subclass B shall include all class nenbers
whose purchase of insurance from Comonweal th was made
nore than three years but wwthin ten years of the date of
the prior purchase of title insurance.

Al berton v. Commw. Land Title Ins. Co., 247 F.R D. 469, 482-83

(E.D. Pa. 2008), rev'd on other grounds, Hunt v. U S. Tobacco

Co., 538 F.3d 217 (3d Cir. 2008). The Certification O der
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specified that the class was certified on a conditional basis and
final certification was contingent on the appointnent of a nanmed
plaintiff to represent Subclass B. 1d. at 483.

On March 13, 2008, a Second Anended Conplaint was filed
that identified Plaintiff Kessler as a nenber of Subclass B. On
May 13, 2008, Defendant filed a notion for a supplenental class
certification order requesting certain revisions to the
Certification Order. During oral argunent on this notion, the
parties raised the issues of whether Kessler qualified as an
adequate representative for Subclass B and whet her separate
counsel was necessary for each subcl ass based on the potenti al
conflict between class nenbers asserting clainms under 8 5.3 and §
5.6. (See H'g Tr. 9-10, 27-28, July 22, 2008.) Plaintiffs
posited that they had satisfied their burden of denonstrating
t hat Kessler was an adequate representative for Subclass B and
that the potential conflict between the subclasses did not
war rant appoi ntnent of separate counsel. The Court elected to
treat Plaintiffs’ argunment as an oral notion to appoint Kessler
as the Subclass B representative, and ordered the parties to
brief both of the issues raised. These issues are addressed in

turn.



1. DI SCUSSI ON

A. Appl i cabl e Law

The adequacy of a plaintiff to act as a representative
for a subclass is governed by Fed. R Cv. P. 23(a)(4). Rule

23(a)(4) requires that “the representative parties will fairly

and adequately protect the interests of the class.” Fed. R Cv.
P. 23(a)(4). “The adequacy inquiry ‘has two conponents designed
to ensure that absentees’ interests are fully pursued.”” Inre

Schering Plough Corp. ERISA Litig., 589 F.3d 585, 601-02 (3d G

2009) (citing Georgine v. Anthem Prods., Inc., 83 F.3d 610, 630

(3d Cr. 1996), aff'd, Anchem Prods., Inc. v. Wndsor, 521 U S

591 (1997). The first prong of the adequacy inquiry “‘tests the
qualifications of the counsel to represent the class.’”” 1d. at

602 (quoting In re Warfarin Sodium Antitrust Litig., 391 F.3d

516, 532 (3d Cir. 2004) (internal citations omtted)). The
Suprene Court has recognized that the first prong of the adequacy
of representation issue includes an inquiry into the “conpetency

and conflicts of class counsel.” See Anchem Prods., 521 U. S. at

626, n.20 (citing Gen. Tel. Co. of Sw. v. Falcon, 457 U S. 147,

157-158, n.13 (1982)). The second prong of the adequacy inquiry
is intended to “uncover conflicts of interest between naned

parties and the class they seek to represent.” Schering Pl ough,

589 F.3d at 602. (internal quotation marks and citation omtted).



B. Adequacy of Plaintiff Kessler

Def endant sets forth two alternative argunents as to
why Kessler is not an appropriate representative of Subclass B
First, Defendant argues that Kessler does not qualify as an
appropriate class representative based upon the class definition
itself. Specifically, Defendant contends that the certified
class definition creates a “fail-safe” class because the | anguage
defines class nenbers as persons who “were not charged the
appl i cabl e Rei ssue Rate or Refinance Rate discount.” Al berton,
247 F.R D. at 482. Defendant’s position is that because under
the current class definition it is not possible to know whet her
Kessler (or any other claimant) is a nmenber of the class until an
ultimate finding of liability is nmade, i.e., whether the person
was charged the “applicable” rate, then Kessler does not qualify
as an adequate representative.

Def endant cites to the decisions in Ford Motor Co. V.

Shel don, 22 S. W 3d 444 (Tex. 2000) and Slapikas v. First Am

Title Ins. Co., 250 F.R D. 232 (WD. Pa. 2008); in support of its

argunent regarding the deficient “fail-safe” definition.

In Ford Motor Co., the Texas Suprene Court refused to

certify a class that was defined as foll ows:

Al'l persons who purchased a new 1987-1993 Ford F-Series
Truck, 1987-1993 Ford Bronco, 1987-1989 Ford Bronco I

1987-1992 Ford Ranger or 1987-1989 Ford Miustang i n Texas
on or after March 8, 1988 which was painted with high
build electrocoat or nedium build electrocoat and no
spray primer and who suffered past and/or future danage
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as aresult of peeling or flaking paint on these vehicles
caused by a defective paint process (i.e., high build
el ectrocoat or nedium build electrocoat and no spray
prinmer) excl udi ng persons who purchased vehi cl es pur suant
to a fleet account or fleet identification nunber; and

Al'l persons who purchased a new 1984-1988 Ford F-Series
Truck, 1984-1988 Ford Bronco, 1984-1988 Ford Bronco ||
1984- 1988 Ford Ranger or 1984-1988 Ford Mustang i n Texas
prior to March 8, 1988 which was painted with high build
el ectrocoat or nmedium build electrocoat and no spray
primer and who paid Ford or a Ford deal ership for a paint
repair to their vehicle to repair peeling or flaking
pai nt caused by a defective paint process (i.e., high
build electrocoat or nedium build electrocoat and no
spray primer), excluding persons who purchased vehicles
pursuant to a fleet account or fleet identification
nunber .

Ford Motor Co., 22 S.W3d at 448 (enphasis added). The court

concluded that this class definition failed to satisfy the
clearly-ascertainable requirement for class certification because
it was “fail-safe,” neaning that the existence of the class was
framed in terns of a legal conclusion. 1d. at 454. The court
reasoned that such a definition prevented the trial court from
ascertaining whether a class existed until a determ nation was
made as to the defendant’s ultimate liability, neaning that if
the plaintiff could not successfully prove liability then no
cl ass woul d have existed to certify in the first place. 1d.

In Sl api kas, the court considered a simlar lawsuit to
t he one pending before this Court. The basis for that class
action was that a Pennsylvania title insurance conpany was not
charging the appropriate rate based on the TIRBOP Manual. 250

F.R D. at 236-37. The plaintiffs in Sl api kas proposed the
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follow ng class definition:

Al'l persons in the Coomonweal th of Pennsyl vani a who, at
any time after Decenber 19, 1999:(a) paid premuns for
the purchase of residential title 1insurance from
Def endant FA [First Anerican]; (b) qualified for the
Rei ssue rate or Refinance rate discounts provided in the
Title I nsurance Rate manual filed by the Title Insurance
Rating Bureau of Pennsylvania; and (c) did not receive
t he di scount specified in the Manual.

ld. at 233-34 (enphasis added). The court refused to certify the

cl ass as defined, on the ground that it created a fail-safe

class. 1d. at 250-51. The court reasoned as foll ows:
Finally, First Anmerican argues that plaintiffs' class
definition is defective, because it is a “fail safe”
cl ass that i nperm ssi bly determ nes nmenber shi p based upon
a determnation of liability. The court agrees and w ||
anmend plaintiffs' proposed class definition to repl ace
“(b) qualified for the Reissue rate or Refinance rate
di scounts” with “(b) had either an unsatisfied nortgage
froman institutional lender or a deed to a bona fide
purchaser in the chain of title within ten years of the
paynment of the premum” This change overcones the “fai

safe” issue and ensures that class nenbers are bound by
the determnation of liability.

The second argunment advanced by Defendant agai nst
appoi nting Kessler as class representative for Subclass B is that
he has failed to provide any docunentation to evidence that he
refinanced his nortgage within the preceding ten-year period.
Def endant contends that absent such evidence, Kessler cannot
denonstrate that he is a nenber of Subclass B

At the outset, it is helpful to review Plaintiffs

theory of the case in order to resolve each of Defendant’s



argunent s agai nst appoi nting Kessler as class representative for
Subclass B. Plaintiffs’ theory is that the existence of a
nortgage transaction in a class nenbers’ respective chain of
title is sufficient in and of itself to satisfy the requirenent
of an existing policy, thereby warranting a di scounted rate under
t he TI RBOP Manual

Wth respect to Defendant’s first argunent, its

reliance on both Ford Mdtor and Slapikas is msplaced as the

class in this case is not of sane “fail-safe” nature.® In Ford
Mot or Co., the court concluded that the proposed class was “fail -
safe,” however, the class definition in that case depended upon
the I egal conclusion as to whether the danages were caused by a

“defective paint process.” See Ford Mdtor Co., 22 S.W3d at 454.

Simlarly, in Slapikas, the class definition was structured such
that the court was required to determ ne whether the individual
“qualified” for a discounted rate in order to be an eligible
class nmenber. 250 F.R D. at 250-51.

Unli ke these cases, eligibility as a class nenber here
i s not dependent upon a | egal conclusion. Although the class

definition in the Certification Order refers to the “applicable”

3 Wth respect to Defendant’s argunent regarding the

fail-safe nature of the class, it appears that, as a procedural
matter, Defendant is actually challenging the class definition.
To the extent Defendant seeks a revision of the class definition,
on this or any other grounds, such a request should be presented
to the Court independently in the formof a notion requesting
such relief.



di scounted rate, this does not require a |legal determ nation as
to whether a class nenber qualified for a discounted rate.
I nstead, in order to be deened a putative class nenber, it is
only necessary to ascertain whether a person refinanced within
the relative tine period and whet her he/she actually received a
di scounted rate. Fairly read, the term*®“applicable” is used to
differentiate between the Reissue Rate and the Refinance Rate
rather than to signify an entitlenment to a particular rate,
whet her the Rei ssue Rate or the Refinance Rate.

Wth respect to Defendant’s second argunent, that
Kessler is not an adequate representative because he provided no
docunentation to evidence his refinancing transaction, such an
argunment is unavailing as it is inconsistent with the underlying
theory of Plaintiffs’ case. Plaintiff Kessler, |ike other class
menbers, will attenpt to argue that a prior nortgage should have
appeared in his chain of title and that Defendant should have
automatically offered the discounted rate upon |earning through a
title search that there had been such a nortgage transaction
wi thin the applicable ten-year period, regardl ess of whether
Kessl er actually requested a discounted rate.

In Kessler’s deposition he stated that he was sure that
he had conpleted a refinancing transaction within ten years of
obtaining a title insurance policy from Defendant. (See Mark C.

Kessler Dep. Tr. 211:8-11, June 25, 2008.) This information is



consistent wwth Plaintiff’s theory of the case. To the extent
Def endant wi shes to contest the | egal theory underlying this
case, that goes to the nerits and not the adequacy of

representation. See Alberton, 247 F.R D. at 477 (finding that

Def endant’ s argunent against typicality for failure to present
evi dence of previous title insurance “is essentially another way
of saying that plaintiff’s legal theory is wong,” and refusing
to adjudicate the nerits of the underlying case at the cl ass
certification stage).

Based upon the above, neither of Defendant’s objections
to Kessler’'s appointnent has nerit. Under these circunstances,
Kessler is adequate in all other respects to represent Subcl ass
B. Therefore, the Court will appoint Kessler as the
representative for Subclass B

C. Conflict of Counsel for Subcl asses

In the Certification Order, the Court recogni zed the
potential conflict between nenbers of the subclasses based upon
t he applicabl e | anguage for each section of the TIRBOP Manual .
The critical difference is that 8 5.3 contains | anguage that a
di scounted rate shall apply “when evidence of the prior policy is
produced,” and 8 5.6 does not. 1d. The Court explained the
potential conflict as foll ows:

The difference in |anguage suggests that one could
plausibly read 8§ 5.3 to require the purchaser to produce
evi dence of a prior policy, but read 8 5.6 as requiring
a di scounted rate when any evidence of a prior policy is
found, regardless of whether it was produced by the

pur chaser or found el sewhere. In other words,
Commonweal th may have breached § 5.6 of the Manual, but
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not § 5. 3.
Id. (footnote omtted). The Court went on to concl ude that
because Plaintiff Alberton is bringing a claimpursuant to 8§ 5.6,
his interest could conflict with class nenbers bringing a claim
under 8 5.3. Therefore, if class counsel were to represent both
subcl asses, they would be put in a position of potentially having
to argue that the clainms of only one subclass are valid. See id.
It is necessary to appoint separate counsel for each

subcl ass where an actual of conflict of interest exists. See,

e.d., Otiz v. Fibreboard Corp., 527 U. S. 815, 856 (1999) (each

subcl ass requires separate class representatives and counsel in
order to elimnate conflicts of interest where they exist);

Reynolds v. Nat’'| Football League, 584 F.2d 280, 286 (8th GCr

1978) (theoretical conflicts of interest do not require

di squalification of counsel); In re Bendectin Prods. Liab.

Litig., 749 F.2d 300, 304 (6th G r. 1984) (finding that
“[c]ounsel whose clients fall in both Subclass A and Subcl ass B

cannot possibly represent both classes as the classes are
i nherently in conflict with each other” in the context of a class

action settlenment); Metts v. Houstoun, No. Gv. A 97-4123, 1997

W. 688804, at *4 (E.D. Pa. Cct. 24, 1997) (Shapiro, J.) (finding
t hat counsel could represent multiple subclasses where no

conflict of interest existed); Graveley v. City of Phila., No.

Cv. A 90-3620, 1997 W 698171, at *6 (E.D. Pa. Nov. 7, 1997)

- 12 -



(Shapiro, J.) (“Wile plaintiffs’ counsel seeks to represent

t hree subcl asses, there appears to be no conflict of interest
anong the classes that would disqualify the sane counsel from
representing all three.”) (internal citation omtted).
Therefore, it is only necessary to appoint separate subcl ass
counsel if the Court determ nes that an actual conflict exists
bet ween the subcl asses as to the evidence to be produced at
trial.

Plaintiffs have represented to the Court thus far that
there is only one theory that they will proceed with at trial,
nanmel y that evidence of a nortgage transaction in a class
menbers’ respective chain of title is itself sufficient to
warrant a discounted rate, regardl ess of whether 8 5.3 or 8 5.6
applies. At the July 22, 2009 hearing, Plaintiffs counsel
clearly stated that the theory of the case being pursued on
behal f of both subclasses was that the “fact that there was a
nortgage froman institutional lender [in a class nenber’s chain
of title,] that constitutes sufficient evidence of a prior policy
to get a discount.” (H'g Tr. 32:9-12, July 22, 2009.)* Based
upon the uniformty of legal theory relied upon by both

subcl asses, the Court concludes that no conflict exists at this

4 This will be the theory which will be litigated at the
summary judgnent stage of these proceedings.
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juncture in the proceedings.?®

I 1'1. CONCLUSI ON
For these reasons, Plaintiffs’ oral notion to appoint
Kessl er as class representative for Subclass B shall be granted.

An appropriate order will issue.

5 It nust be noted, however, that if Plaintiffs choose to

proceed with an alternative theory of liability which

di stingui shes the quantum of proof necessary for Subclass A and
Subcl ass B, then independent subclass counsel will need to be
appoi nted. Therefore, to the extent that Plaintiffs intend to
pursue a separate theory of liability which inplicates the
potential conflict between the subclasses, Plaintiff will be
required to articulate such a theory to the Court before notions
for summary judgnment are filed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

A. D. ALBERTON & ) ClVIL ACTI ON
MARK C. KESSLER : NO. 06-3755

Plaintiffs,
V.

COMVONVEALTH LAND TI TLE
| NSURANCE CO.

Def endant .

ORDER
AND NOW this 26th day of January 2010, upon

consideration of Plaintiff’s oral notion to appoint Mark C
Kessl er as class representative, it is hereby ORDERED t hat

Plaintiffs' oral notion is GRANTED. ¢

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.

6 To the extent that Plaintiffs intend to pursue a

separate theory of liability which inplicates the potenti al
conflict between the subclasses, Plaintiffs shall articul ate such
a theory to the Court at the time that the parties file a
proposed schedule for submtting dispositive notions. See

Al berton v. Commw. Land Title Ins. Co., 247 F.R D. 469, 477 (E. D
Pa. 2008), rev'd on other grounds, Hunt v. U S. Tobacco Co., 538
F.3d 217 (3d Cr. 2008).
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