IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CLARET CAPI TAL NOM NEES, et al .,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09-cv- 3532
JOHN BENETT, et al .,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. January 25, 2010
This case is now before the Court on Plaintiffs’ Mtion for
Summary Judgnent (Doc. No. 8). For the reasons set forth bel ow,
Plaintiffs’ Mtion for Summary Judgnent is GRANTED, and judgnent
is entered in favor of Plaintiffs in the amount of $3,449, 000.

Factual Backgr ound

The factual background of this case has been set forth in
detail in this Court’s Menorandum of Novenber 30, 2009 (Doc. No.
12), denying Defendants’ Mtion to Dismss. W wll, therefore,
only provide a brief overview that wll include any additional
facts provided by the parties in their sunmary judgnment filings.

In the sumrer of 2008 the parties were involved in
l[itigation before this Court. The parties settled the case and
signed a Settlenment Agreenent, which gives rise to their present
di spute. Pursuant to the Settlenent Agreenent and a Prom ssory
Not e, both signed on Decenber 15, 2008, Defendants were to pay
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Plaintiffs $5 mllion in $1 mllion installments. On Decenber
23, 2008, the parties al so executed an Intercreditor and

Subordi nati on Agreenent (“1SA’) between thensel ves and the

W | m ngton Savings Fund Society (“WSFS”). The |SA made all of
the settlenent | oan docunents subordinate to | oans made by WSFS
to Defendants. The |ISA also stated that Plaintiff O aret

Nom nees “shall not exercise any of its enforcenent renedies
against [Devon IT] . . . for a period of sixty (60) days
followwng witten notice to [ WSFS] of the event of default under

the Settl enent Loan Docunents.” (Ex. A to Defs.” Mem Law Qpp’'n
to Pls.” Mot. Summ J. 93(c).)

In addition to these witten docunents, Defendants all ege
that the parties had an understandi ng that Defendants’ paynents
to Plaintiffs were to cone fromroyalty paynents that | BMowed to
Def endants pursuant to a July 2008 agreenent between Defendants
and IBM I n support of this assertion, Defendants note that
IBMs royalty paynents were scheduled to coincide wth
Def endants’ paynents to Plaintiffs, and that these royalty
paynents are explicitly referenced in the Settlenment Agreenent.
(Ld. 116, 12.)

Due to IBMs overestimation of its sales projections,
however, Defendants did not receive the anticipated anount of
royalties fromIBMand were not able to pay Plaintiffs pursuant
to the Settlenment Agreenent. Although Defendants did make their

first paynent on time and in full, Plaintiffs and Defendants



entered into an Anended Settl enent Agreenent on March 31, 2009,
the date on which the second paynment was due. Pursuant to this
Agreenment, Defendants were allowed to pay $562, 000 on March 31,
and were required to pay $1, 438,000 along with $10,950 in
interest the following nonth. After this, Defendants were to
return to paying $1 million per nonth. Defendants, however,
argue that the fact that Plaintiffs accepted $562, 000 as paynent
in March is significant, as this is the exact anount that

Def endants received fromIBMin royalty paynents for that nonth.
G ven this fact, Defendants assert that the course of conduct

al so denonstrates that Defendants’ paynents to Plaintiffs were
predi cated on I BMs paynents to Defendants.

Def endants were unable to nake the full paynment required by
the Anmended Settl enent Agreenent in June. Wen Defendants
tendered the anount that they had received fromIBMin royalties,
Plaintiffs rejected the deficient paynent and initiated the
instant suit. Due to an acceleration clause in the Arended
Settl enent Agreenment, Plaintiffs seek danages in the anount of
$3, 449, 000, which includes the bal ance remaining fromthe
settlenment as well as interest on the overdue anount. Defendants
have adm tted that this is the anmount due in their Answer.

St andar d

When a party files for Summary Judgnent, “[t]he judgnment
sought should be rendered if the pleadings, the discovery and
di sclosure materials on file, and any affidavits show that there
IS no genuine issue as to any material fact and that the novant
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is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). In making a summary judgnent determ nation, al
i nferences nust be viewed in the Iight nost favorable to the non-

movi ng party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U. S. 574, 587 (1986). In order to survive a notion for
summary judgnent, the non-noving party cannot rely solely on the

unsupported allegations found in the pleadings. Celotex Corp. V.

Catrett, 477 U.S. 317, 324 (1986). Instead, the non-noving party
must raise nore than “sone netaphysical doubt” as to a nateri al

fact. Matsushita, 475 U.S. at 586. In nmaking a decision as to

whet her there is a “genuine” issue of fact, the court nust
determ ne “whether a fair-mnded jury could return a verdict for

the plaintiff on the evidence presented.” Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 252 (1986). \Wen |ooking specifically

at breach of contract cases, summary judgnent cannot be granted
unl ess the | anguage of the contract is unanbi guous. Arnold M

Dianond, Inc. v. Gulf Coast Trailing Co., 180 F.3d 518, 521 (3d

Gr. 1999).

Di scussi on

As discussed in this Court’s Menorandum denyi ng Def endants’
Motion to Dismss, Pennsylvania laww Il apply to this breach of
contract dispute. To establish breach of contract under
Pennsyl vania | aw, the plaintiff nust denonstrate the existence of

a contract, a breach of that contract, and damages resulting from



the alleged breach. &Glko v. Harleysville Pennland Ins. Co., 71

Pa. D. & C 4th 236, 253 (Pa. C P. Lackawanna County 2005). An
enforceabl e contract requires a nutual agreenent between the
parties, the exchange of consideration, and that the agreenent’s
terms are delineated with a sufficient degree of clarity.

Weavertown Transp. Leasing, Inc. v. Mdran, 834 A 2d 1169, 1172

(Pa. Super. C. 2003).

The parties in this case do not dispute the existence of the
contract, nor do they dispute that Plaintiffs have been harned.
Def endants, however, contest both the existence of a breach, as
they allege that there is an inplied termin the contract that
excuses their failure to pay, and Plaintiffs’ ability to bring
suit, as they allege that the | SA created a condition precedent
to suit that was not net. Each of these contentions wll be
addressed in turn.

Breach of Contract

Plaintiffs claimthat Defendants clearly breached the
Settl ement Agreenent and Anended Settl enment Agreenent. They note
t hat Defendants were required to pay $1, 448,950 by June 30, 2009,
and that Defendants did not nake this paynent. Defendants do not
deny this fact, but assert that there was an excuse for their
failure to do so. Defendants argue that their duty to pay was
inplicitly based on their receipt of funds fromIBM and that

this was understood by the parties and is denonstrated by the



course of conduct under these Agreenents. Because |IBM did not
provi de the paynents to Defendants that the parties expected,
Def endants assert that they did not breach the contract so | ong
as they forwarded to Plaintiffs all of the funds received from
| BM

When a party seeks to introduce evidence to the court of
terms or interpretations of a contract that are not contained
within the four corners of the contract itself, the paro
evidence rule is potentially inplicated. |In Pennsylvania, the
first step in determ ning whether the parol evidence rule bars
the adm ssion of the evidence is determ ning whether the contract
is fully integrated, and therefore represents the “entire

contract between the parties.” Yocca v. Pittsburgh Steelers

Sports, Inc., 854 A 2d 425, 436 (Pa. 2004). To nmake such a
determ nation, the court should | ook at whether the contract
appears conplete, whether it provides the full set of obligations
bet ween the parties, and whether there is an integration cl ause
in the contract. |d. Although an integration clause is not
conclusive that the contract is the entire contract between the
parties, it is “a clear sign” that the witing is final and
conplete. 1d. “Once awiting is determined to be the parties
entire contract, the parol evidence rule applies and evi dence of
any previous oral or witten negotiations or agreenents involving

the sane subject matter as the contract is al nost al ways



i nadm ssible to explain or vary the terns of the contract.” 1d.
at 436-37. There are two exceptions to this general rule. The
first is that a party can seek to add a termto the contract if
the party alleges that due to fraud, accident, or m stake, an
agreed-upon termwas omtted fromthe final witten contract.
Id. at 437. The second exception is that the evidence can be
introduced if it attenpts to clarify an anbiguity in the witten
contract. |d. Such an anbiguity nay arise either fromthe
choice of words in the contract itself or fromextrinsic
circunst ances provided by a party. 1d.

In the present case, the parol evidence rule prevents
Def endants fromintroduci ng evidence that woul d establish that
their duty to pay Plaintiffs was predicated on Defendants receipt
of paynent fromIBM First, the Settlenment Agreenent is an
integrated contract. The Agreenent is a formal docunent that
| ays out the obligations between the parties, and both appears
and reads as if it is a final contract. |In addition, the
Settl ement Agreenent contains an integration clause, stating that
the “Settl ement Agreenent, the Prom ssory Note and the Security
Agreenent contain and constitute the entire understandi ng and
agreenent between the Parties and cancel all prior or
cont enporaneous oral or witten understandi ngs, negoti ations,
agreenents, commtnents, warranties, representations, and

prom ses in connection herewith.” (Ex. Ato Defs.” Mem Law



Qop’'n to Pls.” Mt. Summ J. Y11.) Although the Agreenent was
anmended, this does not waive the integration clause, it nerely
alters several portions of the Settlenent Agreenent, as
specifically provided by paragraph 6 of the Arended Sett!| enent
Agreenment. G ven the conplete nature of the Settlenent
Agreenent, the formal |anguage contained in it, and the presence
of an integration clause, this Court can reach no concl usion
other than that the Settlenent Agreenent, Prom ssory Note, and
Security Agreenent, as altered by the Amended Sett!| enent
Agreenent, represent the entire contract between the parties.

G ven that the contract was integrated, Defendants can only
seek to add a termto the Settlenent Agreenent if the term was
| eft out due to accident, m stake, or fraud. Defendants allege
none of these things. Defendants, instead, assert that the
parties “understood” that Defendants’ paynents to Plaintiffs were
contingent on IBMs paynents to Defendants. This is precisely
the type of evidence that is barred by the parol evidence rule.
Def endants are seeking to add a termto the contract and nake no
all egations of fraud, m stake, or accident. This is not
permtted.

Further, Defendants fail to allege anbiguity in the contract
to allow the introduction of extrinsic evidence for the purpose
of interpreting the contract. Although Defendants point to the

Mandat ory Prepaynment Cl ause at paragraph 6 of the Settl enent



Agreenment as potentially providing the interpretation of the
contract that they seek, this section is not anbiguous. There is
not hi ng about the words used in this paragraph that coul d
reasonably be interpreted to nake the paynents due to Plaintiffs
contingent on IBMs paynents to Defendants. Further, Defendants
do not provide any extrinsic evidence of the circunstances
surroundi ng the contract that lead us to believe that such an
interpretation is even renotely reasonable. The Mandatory
Prepayment Cl ause nerely states that if Defendants receive
royalty paynents fromI|BM these shall be “pronptly paid to
[Plaintiffs] as a mandatory prepaynent of the next due
installment.” There is no reasonable way to interpret a cl ause
that requires Defendants to inmmediately pay Plaintiffs if
Def endants receive noney fromIBMto nean that Defendants need
not pay Plaintiffs unless they receive paynents fromIBM There
is no anbiguity in this clause of the contract, and the
ci rcunst ances provi ded by Defendants do not make the cl ause
anbi guous. Defendants, therefore, are prevented by the parol
evidence rule fromintroducing any extrinsic evidence to
establish a neaning other than that provided by the plain
| anguage of the contract.

Finally, Defendants cannot use the course of conduct between
the parties to create any anbiguity in the Settl enment Agreenent.

| ndeed, the course of conduct in this case denonstrates the



opposite of what Defendants allege. Defendants claimthat the
course of conduct, specifically when Plaintiffs accepted a
smal | er paynent in March of 2009, denonstrates that the parties
understood that Defendants’ paynents to Plaintiffs were
predi cated upon IBM s paynents to Defendants. Plaintiffs,
however, did not nerely accept a smaller paynment in March of
2009, but, rather, signed an Amended Settlenent Agreenment. The
fact that it was necessary to sign an Amended Settl enent
Agreenent in this situation seens to provide virtually concl usive
proof that the original Settlenent Agreenent did not nake
paynments from Defendants to Plaintiffs contingent upon paynents
fromIBMto Defendants; if the Settl enent Agreenent did nake
t hese paynents contingent, there would have been no need to anend
the Agreenent. Defendants’ argunent, therefore, that the course
of conduct under the Settlenent Agreenment creates an anbiguity in
the Settl enent Agreenent is unpersuasive, and this extrinsic
evi dence al so cannot be introduced to alter the terns of the
witten contract.

Because the parol evidence rule prevents Defendants from
i ntroduci ng the desired evidence, there is no genui ne issue of
material fact as to the breach of this contract. Both parties
agree that there was a contract and that Defendants did not nake
the paynent as required by the witten terns of the contract. As

Def endants’ evi dence that woul d excuse the breach is barred,
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summary judgnent in Plaintiffs’ favor is appropriate on this
i ssue.
Affirmative Defense

Al though Plaintiffs have established that Defendants
breached a contract, Defendants raise the | SA's 60-day waiting
peri od before pursuing enforcenent renedies as an affirnmative
defense to liability for the breach. Because the |ISA was signed
after the Settlenment Agreenent, the parol evidence rule is not
inplicated, and the | SA can be introduced to denonstrate that the
parties have altered their legal rights and obligations follow ng
the signing of the Settlement Agreenent. Plaintiffs, however,
argue both that the filing of a suit is not an enforcenent renedy
and that this claimis noot as sixty days have now passed since
notice was provided to WSFS.

First, we nust determ ne whether the filing of this suit
constitutes an “enforcenent renedy” agai nst Defendants, and,
therefore, falls under the provisions of the | SA. Defendants
assert that the filing of a suit for breach of contract is within
t he pl ai n-1 anguage neani ng of the phrase “enforcenent renedy.”
Plaintiffs, however, argue that the termshould be given its
| egal definition, and that the filing of a suit is not an
enforcenent renedy but is sinply seeking a judgnent; no
enf orcenment can be sought, Plaintiffs claim until a judgnment is

obtained. Plaintiffs, therefore, argue that the | SA does not
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require notice to WBFS before filing a suit, but rather only
requires that notice be given before Plaintiffs try to enforce
t he judgnent comng fromthe suit.

Both of these interpretations appear reasonable. On the one
hand, ternms in a contract are generally given their specialized

or legal neaning. Mellon Bank v. Aetna Bus. Credit, Inc., 619

F.2d 1001, 1013 (3d Cr. 1980). 1In legal term nology there is a
di stinction between obtaining and enforcing a judgnent, and under
this definition, the filing of a suit would not constitute an
enforcenent renedy. On the other hand, given the placenent of
the clause in the contract, it would be reasonable to concl ude
that the termrequires notice before an attenpt to enforce the
contract, and not only the attenpt to enforce a judgnent. Filing
a suit for breach of contract is certainly seeking to enforce a
contract, and under this definition notice would be required
before the suit was filed. As both Plaintiffs and Defendants
rai se reasonable alternate interpretations of “enforcenent
remedy,” the termis anbiguous. Summary judgnent on this issue,
therefore, would be inappropriate.

Summary judgnent on this issue, however, is not necessary as
it is noot. “[F]ederal courts are w thout power to decide
guestions that cannot affect the rights of litigants in the case

before them” DeFunis v. (degaard, 416 U.S. 312, 316 (1974)

(quoting North Carolina v. Rice, 404 U. S. 244, 246 (1971)). If
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the court’s ruling will not have an inpact on the rights of the
litigants in the case before it, Article Ill’s case or
controversy requirenent is not net, and the court |acks
jurisdiction to decide the issue. 1d. This is precisely the
situation that we face in the present case. Although Plaintiffs
did not provide notice to WSFS before filing the present suit,
t hey have since done so, and WSFS has declined to exercise its
option to cure Defendants’ default. |If this case were to proceed
to trial, therefore, and if a jury was to determ ne that
Def endants’ reading of the contract was the appropriate nmeani ng
of the term“enforcenent renedy,” Plaintiffs would nerely be
required to file the exact sane conplaint wwth this Court, and,
for the reasons discussed in the previous section, would be
entitled to Sunmary Judgnent on that conplaint at that point.
Even if, therefore, Plaintiffs failed to conply with a
prerequisite for suit, they have since conplied, sixty days have
passed, and enforcing the provision of the I SA wuld have no
i npact on these parties’ legal rights and relations with regard
to each other. Defendants’ affirmative defense, therefore, is
noot .

Al though there is anmbiguity in the term “enforcenent renedy”
contained in the I SA, and al t hough this anbiguity cannot be
settled by this Court on a summary judgnent notion, Defendants’

affirmati ve defense is noot, and this Court |lacks jurisdiction to
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determ ne the neaning of the term “enforcenment renedy.”

Regardl ess of the interpretation determ ned, sixty days have now
passed since Plaintiffs provided notice to WBFS, and WSFS has
declined to cure Defendants’ default. A favorable ruling for

Def endants on this issue, therefore, would not affect their
l[tability or relationship wwth Plaintiffs, but would nerely
require Plaintiffs to immediately re-file their already-submtted
Conpl ai nt and Motion for Summary Judgnent. This defense,
therefore, is nmoot and cannot remain as an issue for trial, even
if this Court cannot grant summary judgnent on the issue.

Concl usi on

Plaintiffs’ Mtion for Summary Judgnent is granted. The
parties do not disagree that a contract existed, that Defendants
failed to conply with the terns of the witten contract, and that
Plaintiffs were damaged by this failure. Defendants’ attenpts to
i ntroduce evidence to alter the ternms of the witten contract are
bl ocked by the parol evidence rule, making their attenpt to
establish an excuse for violating the contract unsuccessful. 1In
addition, this Court |lacks jurisdiction to determ ne whether
Plaintiffs failed to conply with a prerequisite for bringing
suit, as Plaintiffs have subsequently conplied and Defendants’
contention has been nooted by the passage of tine. Defendants,
therefore, have not denonstrated a genuine issue of materi al

fact, making summary judgnent appropriate in Plaintiffs’ favor.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CLARET CAPI TAL NOM NEES, et al.,
Plaintiffs, . dVIL ACTION
v, . No. 09-cv-3532
JOHN BENETT, et al .,
Def endant s.
ORDER
AND NOW this 25t h day of January, 2010, upon
consideration of Plaintiffs’ Mtion for Summary Judgnent (Doc.
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No. 8) and responses thereto, it is hereby ORDERED that Summary
Judgnent is GRANTED in favor of Plaintiffs pursuant to Federa
Rule of Cvil Procedure 56(c). It is further ORDERED that

Plaintiffs are awarded $3, 449, 000 i n damages.

BY THE COURT:

s/J. Curtis Joyner

J. Curtis Joyner, J.
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