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BACKGROUND

Plaintiffs Allan and Cherie Friedman (collectively,
“Plaintiffs”)! initiated this action agai nst corporate Defendant
Power to the Ganes, Inc. (“P3”) and individual Defendants
Ant hony Yula (“Yula”), Christopher Vecchione (“Vecchione”),
Steven Comer, Rayna Conmer and Barry Geen (“Geen”) (collectively

“Defendants”),? all eging that Defendants conspired in a schene to

! On Septenber 1, 2009, pursuant to Fed. R Cv. P. 25,
Cherie Friedman was nade executrix of the estate Plaintiff Robert
Fri edman, son of Plaintiff A lan Friednman, and a substitute
Plaintiff follow ng Robert's sudden and unexpected death on June
15, 2009. See doc. no. 49.

2 The individual defendants are either sharehol ders,
enpl oyees and/or directors of PA, the corporate defendant.



defraud Plaintiffs and other business owners, wth the goal of
acquiring Plaintiffs’ vending business, in violation of R CO and
various state common laws.® Plaintiffs seek damages in excess of
$1 mllion for the allegedly fraudul ent acts of Defendants,
spanning from 2002 to the present.

I n 2002, Defendant PA was forned by the individual

3 Plaintiffs allege the follow ng eight (8) counts:

Count 1: Violation of RICO, 18 U S.C. §§ 1962 (c)
- Against Defendants PGI, Yula, Vecchione,
Steven Comer, and Green;

Count 2: Conspiracy to violate RICO 18 U. S.C. §
1964 (¢), in violation of § 1962 (d)

- Against Defendants Yula, Vecchione,

Steven and Rayna Comer, and Green;

Count 3: Common law fraud - fraud in the inducement
- Against all Defendants;

Count 4: Common law fraud
- Against all Defendants;

Count 5: Breach of fiduciary duty
- Against Defendants Yula, Vecchione,
Steven Comer, and Green;

Count 6: Cvil Conspiracy
- Agai nst Yula, Vecchione, Steven and
Rayna Comer, and Green;

Count 7: Conver si on
- Agai nst al |l Defendants;

Count 8: Unj ust enri chnent
- Agai nst al |l Defendants.

See Anmended Conpl .



def endant s* for the purpose of acquiring Apple Vending (“Apple”),
a profitabl e Philadel phia vending conpany. |In order to raise the
capital needed to purchase Apple, Plaintiffs allegedly granted
Def endant G een both the stock bl ock and Board control to insure
his financial comnmtnent, later nenorialized in the PG
Shar ehol der Agreenent, dated Septenber 22, 2003. [d. Ex. A

In January 2004, PG formally acquired Apple with
Def endant Green agreeing to act as the |argest financial backer.
See Amend. Conpl. 8. Shortly thereafter, PGE expanded by
pur chasi ng ot her vendi ng conpani es and/ or enl argi ng those vendi ng

routes. Plaintiffs contend that PG acquired conpani es by, each

4 The individual defendants have all worked in the coin-
oper at ed anusenent and vendi ng machi ne busi ness t hroughout their
careers; a professional background which led to the instant
busi ness relationship at PA, which are as foll ows:

- Yul a: Presi dent, CEO, Board nenber and
shar ehol der of PG
In charge of day-to-day affairs;

- Vecchi one: Vice President, Board nmenber and
shar ehol der of PG
I n charge of sal es;

- Steven Coner: CFO, director and sharehol der of PG,
acting as Secretary/ Treasurer
In charge of all financial matters;

- Rayna Coner : Steven’ s daughter, is Manager of PQ’s
“cash roonf;
- G een: Board menber and single |argest

financial investor in PG
Only received a weekly salary as he was
uni nvolved in daily affairs.

See Anended Conpl. 9.
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time, formng a new corporation as a wholly-owned subsidiary
and/or affiliate conpany, fully owned and run by Defendants,
which P@ woul d control through a nmanagenent contract.?®

For the past two decades, Plaintiff Allan Friedman was
the sole proprietor of Delaware County Amusenents (“DCA’), a
busi ness that provided coi n-operated vending machines to
comercial establishnents. In early 2004, Defendant Vecchi one
approached Pl aintiff Robert Friedman and proposed a nerger
between PA@ and DCA, alleging Apple was worth $6 m | lion of which
Robert woul d becone an equity partner.® See Anend. Conpl. 11.

To effectuate the acquisition, A lan Friedman
transferred sole ownership of DCA to his son, Robert Friedman,’

who then executed the nmerger wwth PA by signing a Letter of

5 Plaintiffs aver that Defendants created new conpanies
that had separate sets of books, records, and federal incone tax
returns to veil the fact that PG was a parent corporation with
full control over all subsidiaries and affiliates. See Amended
Conpl . 10.

6 As prior conpetitors, DCA was the first conpany
acquired through the expansion protocol.

! According to the conplaint, Plaintiff Allan Friedman
transferred sole ownership of DCAto his son prior to DCA' s
merger with PA@. See Pls. Arend. Conpl. § 66. Defendants argue
that, as a result, Allan Friedman was not proximately harnmed by
Def endants’ all eged schene to defraud, and therefore, does not
have standing in this matter. See, e.qg., Defs.’” Mt. Dismss 32.
Plaintiffs disagree and argue that Allan Friednman has suffered
“significant harnf as a result of Defendants’ schene because
“All an Fri edman woul d not have transferred ownership of DCA to
his son but for the assurances and representati ons nmade by the
Def endants to Allan Friedman and Robert Friedman during the
courtship process.” See Pls.’” Resp. 44.
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Intent and a Confidentiality Agreement on August 20, 2004. See
Amended Conpl. Exs. B & C

On Septenber 1, 2004, Plaintiff Robert Friednman signed
a one-year Enploynent Agreenent with Defendants, nam ng himthe
sol e owner and President of Del Amusenent, Inc. (“DAl"”), the
successor to DCA. [1d. According to the Enpl oynent Agreenent,
Plaintiff Robert Friedman woul d receive a salary of $150,000 in
exchange for perform ng sal es, nerchandi sing, and custoner
relations functions for DAI, “as defined by PG .”8 Additionally,
under the Enpl oynent Agreenent, Robert Friedman woul d receive
profit sharing interest, to be triggered at the expiration of the
Enpl oyment Agreenent if Plaintiff Robert Friedman s enpl oynent

was extended.® 1d. Ex. D.

8 Def endants claimthat PE@ is not a party to the
Enpl oyment Agreenent, but Plaintiffs aver that Defendants are
t hensel ves PA@; all acting in a concerted fashion as evidenced by
PA’'s attorney preparing the Enpl oynent Agreenent.

° The principal terns of the profit participation are as
fol |l ows:

(a) 5%profit participation arising fromthe operation of
PE@ and PA entities;

(b) an additional 5% profit participation arising form
the operation of P and related PE@ entities, for an
aggregate of 10% of PG and PE entitled, to be granted
at any tinme after the third anniversary of Robert
Fri edman’ s enpl oynent ;

(c) the profit participation interests may be granted
t hrough a Phantom St ock Pl an” (enphasi s added).

Plaintiffs argue that Defendants Yula, Vecchione, and
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On Cctober 14, 2004, the parties executed a Managenent
Agreenent, referenced in the Enpl oynent Agreenment, giving PG
control over the essential functions of DAlI’'s business. 1d. Ex.
E. Once the Managenent Agreenent was executed, Defendants sold a
key DCA asset, its cigarette route, cigarette machi nes and
inventory, with no prior notice to, permssion of, or
conpensation of Plaintiffs. Then, in 2005, upon the expiration
of the Enploynment Agreenent, Plaintiff Robert Friedman’s profit
participation interest was triggered, allegedly by adoption of
t he Phantom Stock Plan. 1d.

From Decenber 6, 2004, through present, Defendants have
created eight (8) known conpanies, for the alleged purpose of

acquiring other corporations. |d. at 15.' Plaintiff Robert

St even Comer expl ai ned that the *Phantom Stock Plan’ was
necessary to “conceal his [Robert Friednman] association with PA”
because of Robert’s fornmer crimnal conviction that would render
PA ineligible for a casino ganbling |icense in Pennsylvani a
should it be sought. See Pls.’” Amend. Conpl., Ex. D at 3, 14.

10 Plaintiffs aver the follow ng corporations were created
by Defendants to veil PA’s control, of which Robert was prom sed
a 20% ownership interest:

- 12/ 6/ 04: PE D stribution, Inc.

- 6/ 16/ 05: 3 Hershey LLC
13 Hershey Real Estate LP

- 7/ 5/ 05: A Plus Quality Vending (to purportedly
acquire Quality Vending Systens Inc.)

- 8/ 15/ 05: M ster Crane (to purportedly acquire
Jam Fun, Inc.)
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Friedman was all egedly guaranteed a 5% profit interest at the end
of the first-year of the Enploynment Agreenent and 20% ownership
interest in the 8 other conpanies. However, Plaintiffs allege
t hat by mani pul ati ng and under-reporting DAl and PG entities’
revenues, Steven and Rayna Conmer not only refused to honor
Robert’s 5% profit interest, but induced himto “buy in” again
for an additional $140,000 in cash based on the alleged under-
performance of DAlI, as nenorialized in the “Joi nder Agreenent,”
on Septenber 9, 2005. [d. at Ex. Gat § 98. Plaintiff Allan
Friedman provi ded $75, 000 of the $140,000 for his son to “buy
in,” for a second tine, his interest in DAI. [|d. at § 97.

The “Joi nder Agreenent” bound Plaintiff Robert Friedman
to other restrictive covenants, including but not limted to a
covenant not to conpete. Further, the Joinder Agreenent
explicitly stated that Plaintiff Robert Friedman’s “rights under

hi s Enpl oynent Agreenent, the Profit Participation Agreenent, the

Phant om St ock Agreenent, and the Managenent Agreenent, shall be

- Addi tional acquisitions:
Penn Vendi ng Conpany
L&B Vendi ng Service
The Wi z

Specifically, Plaintiffs aver that Defendants
encouraged Plaintiffs to use their relationship with The Wiz
owner, Peter LaSorsa, who was suffering from Al zhei mer’ s di sease,
to agree to sell his business to PG, after repeated refusals.
Were M. LaSorsa’'s wife negotiated for an up-front cash paynent,
Plaintiffs aver that Robert was never conpensated for his
entitled return of the initial investnment plus 20% ownership
i nterest.
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subject to the arbitration provisions of Section 11 of the
Shar ehol ders Agreenent.” See Pls.’” Amended Conpl., Ex. G at ¢
2(e). Here, Plaintiffs argue that because Plaintiff Robert
Fri edman never actually saw a physical copy of the PG
Shar ehol ders’ Agreenent, he cannot be bound by the provisions
t herei n.

On June 28, 2007, Plaintiff Robert Friedman was
all egedly wongfully termnated fromhis enploynent at PE .1
Plaintiffs aver that, based on the cash nature of the vendi ng
i ndustry, Defendants have conspired and perpetrated a | arge-scale
schene wherein PE effectuates takeovers of vendi ng busi nesses,
creates whol |l y-owned subsidiaries and affiliates, skinms cash off
the top to fal sely declare under-performng,* and then invokes
per f ormance- based agreenents fromthe owner-sellers. 1n doing

so, Plaintiffs aver that Defendants strip the sellers of “their

1 Def endants have initiated action against Plaintiff
Robert Friedman in three separate suits, all in Pennsylvani a,
after his refusal to sign the Term nation Agreenent. See Power
to the Ganes, Inc. v. Robert Friednman, et al., Bucks County CCP
Docket No. 2007-6880; Power to the Ganes, Inc. v. Robert
Friedman, et al., Philadel phia County CCP, COctober Term 2007, No.
00814; Power to the Ganmes, Inc. v. Robert Friednman, et al.

Phi | adel phi a County CCP, Cctober Term 2007, No. 001204.

12 Plaintiffs aver that Defendants would turn over all the
cash currency collecting fromvendi ng machi nes placed in custoner
| ocations to Rayna Coner in the “cash roonf, wherein she would
mani pul ate receipts. Plaintiffs aver that the Defendants woul d,
not only take cash fromthat roomfor their own personal use, but
woul d use the receipts to falsify financial docunents re: PE’s
vendi ng business (e.g., federal inconme tax returns for PA and/or
various subsidiaries). [d. at 24.
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busi nesses for a small fraction of the negotiated sale price.”
Id. at 20.

I n Septenber 2007, Defendant G een approached
Plaintiffs and confessed to the fraudul ent vendi ng nachi ne
activity. Geen and his counsel net with Plaintiffs and agreed
to a collaboration on a RICO conplaint, with G een providi ng
i nsi der knowl edge. However, Geen ultimately refused to join the
instant litigation as a Plaintiff once he had restored his
rel ati onship with Defendants.

On Cctober 17, 2008, Plaintiffs Robert and Allan
Fri edman commenced this action and, on March 2, 2009, Defendants
responded by filing notions to dismss, pursuant to Fed. R Civ.
P. 12(b)(1) and 12(b)(6), or, alternatively, to stay proceedi ngs
and conpel arbitration.?®

On June 16, 2009, after the sudden death of Plaintiff
Robert Friedman, the Court granted Plaintiffs’ notion to
substitute, Cherie A Friedman, as executrix, pursuant to Fed. R

Cv. P. 25.

13 Def endant Green has filed all pleadings independently.
See Def. Geen's Mot. Dismiss (basing his nmotion to dismss on
the argunent that Plaintiffs’ clains are veil ed breaches of
contract that should be dism ssed).
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1. ANALYSI S*
A DEFENDANTS MOTI ONS TO DI SM SS OR, | N THE ALTERNATI VE,

STAY AND COVPEL ARBI TRATI ON

1. Motion to Conpel Arbitration

Plaintiffs aver that, once PA@ acquired Apple under the
PG Sharehol ders’ Agreenent, Defendants used the acquisition
process to defraud custonmers by skimm ng cash off collected from
t he vendi ng machi nes, claimng under-productivity, and refusing
to justly conpensate and/or firing the former owners. Plaintiffs
all ege that only because of the proposed business deal did
Plaintiff Allan Friedman consider hiring his son, Robert, to work
for DCA. Further, Plaintiffs aver that the purpose of the
subsequent |y signed Enpl oynent and Joi nder Agreenents was to

all ow both parties to continue a nmutually-beneficial business

14 As a prelimnary matter, Defendants contend that
Plaintiff Allan Friedman’s cl ains should be dism ssed for |ack of
standi ng. Defendants point out that Allan Friedman was not a
party to the Agreenents between Robert Friedman and Def endant
and, therefore, could not have suffered any RICO injury.

When considering a notion to dismss, under Fed. R
Cv. P. 12(b)(1), that alleges a |l ack of standing, as here, the
court nmust construe the conplaint in favor of the nonnoving party
and accept all material allegations made in the conplaint as
true. See Warth v. Seldin, 422 U S. 490 (1975). The Court
concl udes that, under the allegations pleaded here, including
Al'l an Friedman’s $75,000 cash contribution to finance Robert’s
second “buy in” of his interest in DA, Allan Friedman’s injuries
are directly attributable to the Defendant’s all eged fraudul ent
conduct. See Holnmes v. Sec. Investor Protection Corp., 503 U S
258, 268 (1992). Moreover, given that the Court has federal
jurisdiction over the RICO clains, it will exercise supplenenta
jurisdiction over the state | aw clainms asserted agai nst the
Def endants as wel | .
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relationship. Plaintiffs contend that Defendants never intended
to transfer equity control to Robert, in place of Alan, and
i nstead used this nerger to take control of DCA. 1d. at 12.

Def endants have noved to conpel the instant dispute to
arbitration. There are, however, three agreenents at play in
this case: (1) the one-year Enploynent Agreenent (dated
Septenber 1, 2004); (2) the Joinder Agreenent (dated Septenber 9,
2005); and (3) the PG Sharehol ders’ Agreenent (dated Septenber
23, 2003). Al three contain arbitration provisions, either
expressly or by incorporation. The issue here is the
applicability and effect of these arbitration provisions
contained in the Agreenents.

The Enpl oynent Agreenent, the first of the agreenents
signed by the parties contained a broad arbitration provision, in
Par agraph 19 of the contract, entitled “Di spute Resol ution”
requi red that:

Any controversy or claimarising out of or relating to
this Agreenment, any all eged breach hereof, or out of any
of the other docunments or agreenents entered into by the
parties hereto in connection with the transactions
contenpl ated hereby shall be resolved by arbitration
adm nistered by the private dispute resolution
organi zati on known as JAMS (or its successor) pursuant to
its Streamined Arbitration Rules and Procedures, then
obt ai ni ng, and judgnent upon the award rendered in any
such arbitrati on proceeding may be entered in any court
having jurisdiction of the matter. If for any reason
JANVS shall not be in existence or shall not accept or be
willing to arbitrate such di spute under its rule, then an
din such event the dispute shall be resolved by

arbitration in Philadel phia, Pennsylvania, under the
commercial arbitration rules of the Anerican Arbitration
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Associ ation. Any such arbitration shall be conducted in
Phi | adel phi a, Pennsyl vania, and the prevailing party in
such proceeding shall be entitled to be awarded its
reasonabl e attorneys fees and costs in prosecuting or
def endi ng such proceeding. In no event shall the
provi sions of this Section in any way prohibit or inpair
the right of any party hereunder to seek injunctive
relief under the provisions of Section 7(d) hereof (or
otherwi se under this Agreenent) in any court having
jurisdiction.

See Pls.” Amended Conpl., Ex. D. at 9T 74-75.
Next, upon expiration of the one-year Enpl oynent
Agreenent in Septenber 2005, the parties signed the Joinder
Agreenent. The arbitration provision of the Joi nder Agreenent,
par agr aph 2(e), provided that:
Friedman’s rights under his Enploynent Agreenent, the
Profit Participation Agreenent, the Phantom Stock
Agreenent, and t he Managenent Agreenent, shall be subject
to the arbitration provisions of Section 11 of the
Shar ehol ders Agreenent, provi ded that the Corporation and
the other Shareholders shall have the right to seek
equi tabl e and/or injunctive relief without resorting to
arbitration

See Pls.” Anended Conpl., Ex. G at § 2(e), dated Septenber 9,

2005.

The Joi nder Agreenent explicitly incorporates the
arbitration provision of the P@ Sharehol ders’ Agreenent, section
11. The PA Sharehol ders’ Agreenent, effective Septenber 23,
2003, contained a broad arbitration provision:

Except as for proceedings arising under Section 9.06 and
Section 20 hereof, any controversy or claimarising out
of, or relating to this Agreenent, or the breach thereof,
shall be settled by arbitration in Mntgonery Count,

Pennsyl vani a, in accordance wth the procedures
established by the Anerican Arbitration Association
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("AAA"), and judgment upon the award rendered may be
entered in any court having jurisdiction thereof and
shall be final and binding upon all of the parties
hereto, their heirs, personal representatives, successors
and assi gns.

See Pls.’ Anmended Conpl., Ex. A § 11.

Plaintiffs argue that because Plaintiff Allan Friedman
was fraudulently induced to enter into the business relationship,
and resulting contractual obligations with Defendants, the
arbitration clauses contained in the three agreenents (the
Enpl oyment Agreenent, the Joinder Agreenent, and the PQ
Sharehol ders’ Agreenent, jointly referred to as the *“Agreenents”)
are null and voi d.

Def endants di sagree and contend that Plaintiffs are
obligated to arbitrate this dispute under the Joi nder Agreenent.
Def endants explain that the Enploynment Agreenent was suppl ant ed
by the Joi nder Agreenent, which provides that "any controversy"
is subject to arbitration, under 8 11 of the PG Sharehol ders
Agreenment. See Defs.' Mdit. Dismss. Thus, Defendants have noved
to conpel arbitration

Specifically, as to Plaintiff Robert Friedman,

Def endants argue that he, with full know edge of the explicit
provi sions, agreed to the Joinder Agreenent, and is therefore,
bound to its valid arbitration clause. Further, Defendants argue

that, as a non-signatory, Plaintiff Alan Friedman was not

proxi mately harmed by Defendants’ alleged schene to defraud, and
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therefore, does not have standing in this matter. See Defs.
Mot. Dism ss.

For the Defendants to successfully conpel arbitration,
t hey must show. (1) that the Joi nder Agreenent (which
i ncorporates by reference the arbitration provision contained in
8 11 of the PG Sharehol ders’ Agreenent) is valid and
enforceable; and (2) that the instant dispute falls within the
arbitration provision of 8§ 11 of the PA@ Sharehol ders’ Agreenent.

See Prima Paint Corp. v. Flood & Conklin Mg. Co., 388 U S. 395,

402 (1967).

i Whet her the Joi nder Agreenent is valid and

enf or ceabl e.

By stating that the contract with Defendants is invalid
and unenforceable, Plaintiffs are stating that the Joi nder
Agreenent, as a whole and § 11 of the PG Sharehol ders’

Agreenent, which contains the arbitration provision under which
they are being conpelled to arbitrate, is void because they were

defrauded into the business relationship inits entirety.?®

15 Plaintiffs also argue that, although Plaintiff Robert
Fri edman saw and signed the Joi nder Agreenment, 8 11 of the PQ
Shar ehol ders’ Agreenent is not binding because he never actually
saw a physical copy of the PA Sharehol ders’ Agreenent, which is
the arbitration provision expressly incorporated by reference in
t he Joi nder Agreenent.

Two wel | -established principles of contract |aw are
rel evant here. First, “a party is bound by all of the provisions
in the witten agreenent that it signs as well as the provisions
that are expressly incorporated by reference into the contract.
Prof'l Sports Tickets & Tours, Inc. v. Bridgeview Bank G oup,
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Cenerally, there are two types of fraud. “Fraud in the
i nducenent consists of one party’s m srepresenting a materi al

fact concerning the subject matter of the underlying transaction

2001 U.S. Dist. LEXI S 14402 (E.D. Pa. Sept. 13, 2001) (citing 72
Am Jur. 2d Statute of Frauds § 372 (1974)); see also WS
Erectors v. Metropolitan Steel Indus., 2000 U S. Dist. LEXI S
6039, at *2 (E.D.N. Y. Apr. 27, 2000) (finding that under the FAA,
an agreenent to incorporate another agreenent by reference which
contains an arbitration clause, binds the parties to arbitrate)).
Here, Plaintiffs argunment that the Agreenents’ arbitration

provi sions are unenforceabl e i s unpersuasive as the Joi nder
Agreenent explicitly references its adoption of § 11 of the PG
Shar ehol ders’ Agreenent as the applicable, and therefore binding,
arbitration provision.

Second, a signatory may not claim*®ignorance of the
contents of a contract expressed in a witten instrunment” to
alter the binding nature of that contract. 1d. (citing 17A Am
Jur. 2d Contracts 8§ 224 (1991)). Pointedly, the Third Circuit
held that “it will not do for a man to enter into a contract,
and, when called upon to respond to its obligations, to say that
he did not read it when he signed it, or did not know what it
contained.” Mrales v. Sun Constructors, Inc., 541 F.3d 218, 221
(3d Cr. 2008) (citing Upton v. Tribilcock, 91 U S. 45, 50
(1875)). The “‘integrity of contracts demands’ that this
principle ‘be rigidly enforced by the courts.”” [d. (citing
Richard A. Lord, WIliston on Contracts 8 4:19 (4th ed. 2008)).
Here, Plaintiff Robert Friedman, as signatory to the Joi nder
Agreenent, cannot now di savow applicability of the arbitration
provision in the PE@ Sharehol ders’ Agreenent because he did not
see the physical docunent. As party to the Joinder Agreenent,
Plaintiff Robert Friedman is held accountable for know edge of
the witten provisions of the Joinder Agreenent and resulting
obl i gati ons.

Furthernore, 8 11 of the PG Sharehol ders’ Agreenent
did not alter the parties’ substantive rights, instead it nerely
all ocated the format and | ocation of the arbitration proceedings.

For these reasons, the Court finds that Plaintiff
Robert Friedman cannot have know ngly signed the Joi nder
Agreenent, foregoing actual observation of the incorporated
agreenents, yet later disavow his obligations expressed therein.
As such, the arbitration provision of the PE@ Sharehol ders’
Agreenent is binding, even where Plaintiff Robert Friedman did
not actually see a physical copy of that agreenent.
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and the other party’ s relying on the m srepresentation to his,
her, or its detrinment in executing a docunent or taking a course

of action." Sandvik AB v. Advent Int'l Corp., 220 F.3d 99, 107

(3d Gr. 2000). On the other hand, “[f]raud in the factum occurs
when a party procures a[nother] signature to an instrunent
w t hout know edge of its true nature or contents."” See

Langley v. FDIC, 484 U. S. 86 (1987) (citing Restatenent (Second)

of Contracts 8 163 cnts. a, c¢). Fraud in the inducenent nerely
makes a contract voidable, but fraud in the factumresults in the
agreenent being void ab initio (i.e., it results in ineffective
assent to the contract). Sandvik, 220 F.3d at 107, 109-110. A
voi dabl e contract “is capable of being affirmed or rejected at

the option of one of the parties.” 1d. (quoting Black’'s Law

Dictionary 1605 (8th ed. 2004)). However, a contract that is

void ab initiois “null fromthe beginning.” Black’'s Law

Dictionary 1604 (8th ed. 2004).

In Prima Paint, the Suprene Court considered whether,

under the FAA, a claimof fraud in the inducenent of an entire
contract was to be resolved by a federal court, or referred to
arbitration, pursuant to the challenged contract’s arbitration
clause. 388 U. S. at 402. The Suprene Court concl uded that:
[I]f the claimis fraud in the inducenent of
the arbitration clause itself—-an issue which
goes to the “making” of the agreenent to
arbitrate-the federal court may proceed to

adj udicate it. But the statutory | anguage
does not permt the federal court to consider
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clainms of fraud in the inducenent of the
contract generally.

Id. at 403-04.
Properly applied to the case at bar, “[t]he teaching of

Prima Paint is that a federal court must not renmove fromthe

arbitrator[s] consideration of a substantive challenge to a
contract unless there has been an i ndependent challenge to the

maki ng of the arbitration clause itself.” Large v. Conseco Fin.

Servicing Corp., 292 F.3d 49, 53 (1st G r. 2002) (quoting

Uni onmutual Stock Life Ins. Co. of Am v. Beneficial Life Ins.

Co., 774 F.2d 524, 529 (1st Cir. 1985)); see also G annone V.
Ayne Inst., 290 F. Supp. 2d 553, 560 (E.D. Pa. 2003) (“In short,

Prima Paint held that courts shoul d adjudicate issues involving

fraud in the i nducenent of an arbitration clause, but arbitrators
shoul d determ ne whether there has been fraud in the inducenent
of the entire contract.”).

Following Prima Paint, the Supreme Court in Buckeye

Check Cashing Inc. v. Cardegna, identified three categories of

di sputes where parties challenged the contract in its entirety as
opposed to specific (e.g., arbitration) provisions of the
contract: (1) “if a challenge is specifically to the arbitration
provision, it nust be decided by a court; (2) if a challenge is
to the contract as a whole, it nmust go to arbitration; and (3) if

a challenge is to a party’s signatory power to the contract, it
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must be decided by a court.”'® 546 U S. 440, 446 (2006).

Here, the challenge is not anong the first category, a
direct challenge to an arbitration clause, which nust be deci ded
by the Court. Plaintiffs challenge does not fall within the
third category either, as no argunent was nmade that “they did not
sign the contract, that the contract was signed by soneone
wi thout authority, or that they | acked the capacity to sign the
contract”, which is also decided by the Court. 1d. (citing
Buckeye, 2006 WL 386362, at *6). Cearly, this challenge falls
squarely within Buckeye’'s second category, a challenge to the

contract as a whole and, therefore, conpels subm ssion to

16 | n Buckeye, the holding in Prinma Paint was revisited.
There, the Suprenme Court distinguished between di sputes regarding
the “validity of the agreenent to arbitrate” and challenge to the
entire contract. |d. at 444; see also Sandvik, 220 F.3d at 99.

The Court held that “queries concerning ‘the contract
as a whole, either on a ground that directly affects the entire
agreenent . . . or on the ground that the illegality of one of
the contract’s provisions renders the whole contract invalid .

the parties nust proceed in accordance with the arbitration
provi sions of the contract in question. 1d. at 449 (concl uding
arbitration is the appropriate forumwhere a contract is
chal l enge as void ab initio); see also Prima Paint, 338 U. S. at
398 (holding that where the claimof fraudul ent i nducenent went
to the contract as a whole, the dispute was to be referred to
arbitration); WS Liquidation, Inc. v. Etkin & Co., 2009 U S
Dist. LEXIS 4353, at *7 (WD. Pa. Jan. 22, 2009) (granting notion
to conpel arbitration where contract was chall enge as void ab
initio; Gay v. Creditinform 511 F.3d 369, 387 (3d Cr.
2007) (uphol ding validity of arbitration clause despite assertion
of class action claimbased on statute with references to
‘court’).
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arbitration.' |d.

Here, the Joi nder Agreenent contains a valid,
enforceable arbitration clause. Any claimthat the Joi nder
Agreenment was fraudulently induced nmust be directed to the
arbitrator.

ii. Wether the instant dispute falls within the

scope of the Joi nder Agreenent.

To determ ne whether a dispute falls within the scope
of an agreenent, a district court, under a presunption of
arbitrability, nmust honor, “what appears to be nost consi stent
with the intent of the parties,” on the theory that arbitration
cl auses are creatures of contract and, “[a]s a matter of
contract, no party can be forced to arbitrate unless that party

has entered into an agreenent to do so.” PaineWbber, Inc. V.

1 In Fox Int'l Rels. v. Fiserv Secs., Inc., the court
noted that an arbitration panel may determ ne that the contract
was induced by fraud in the factumand is void. 418 F. Supp. 2d
718, 724 (E.D. Pa. 2006). This would result in the Court having
enforced an arbitration clause in a void contract; however, the
court, in Fox Int'l, noted that this was expressly contenpl ated
by the Suprene Court in Buckeye:

It istrue.... that the Prina Paint rule permts a court
to enforce an arbitration agreenent in a contract that
the arbitrator later finds to be void. But it is equally
true that respondent’s approach permts a court to deny
effect to an arbitration provisionin a contract that the
court later finds to be perfectly enforceable. Prima
Pai nt resolved this conundrum- and resolved it in favor
of the separate enforceability of the arbitration
provi si ons.

Id. (internal citations omtted).
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Hart mann, 921 F.2d 507, 511, 513 (3d Cir. 1990).18

Here, the arbitration clause of the Joi nder Agreenent,
incorporating by reference the arbitration provision of the PQ
Shar ehol ders’ Agreenent, states: “Friedman’s rights under his
Enmpl oynent Agreenent, the Profit Participation Agreenment, the
Phant om St ock Agreenent, and the Managenent Agreenent, shall be
subject to the arbitration provisions of Section 11 of the
Shar ehol ders Agreenent.” See Pls.’” Anended Conpl. Ex. G  The
PA Sharehol ders’ Agreenent contains a broad arbitration
provi si on, enconpassi ng “any controversy or claimarising out of,
or relating to this Agreenent, or the breach thereof, shall be
settled by arbitration in Mntgonery Count, Pennsylvania, in
accordance wth the procedures established by the American
Arbitration Association ("AAA").” See Pls.’ Anmended Conpl. Ex.
A. 8 11. \Whether the Joi nder Agreenent has been breached, and if
so, what danmages or other relief Plaintiffs are entitled to falls
squarely within the scope of the arbitration clause incorporated
into the PA@ Sharehol ders’ Agreenent.

Def endants have denonstrated that (1) the Joinder
Agreenent is valid and enforceable, and (2) that the instant

dispute falls within the scope of the Joinder Agreenent, which

18 Once a court has deternmined that the dispute at issue
falls within the substantive scope of the parties’ arbitration
clause, it is barred fromhearing the nerits of the suit, and
must refer the matter to arbitration. |d. at 511
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contains an arbitration provision that incorporates by reference
the arbitration clause in the PA Sharehol ders’ Agreenent.
Therefore, this Court will conpel arbitration.?®®

2. Mtion to Dismss or Stay

Havi ng conpelled arbitration of Plaintiff Robert
Friedman’s clains, a signhatory to the Agreenents, this Court nust
now determ ne whether to grant Defendants’ notion to stay,
dismss or, in the alternative, conpel arbitration of Plaintiff
Allan Friedman’s clainms. Here, the issue is whether Plaintiff
Al l an Friedman, a non-signatory to the Agreenents, nay be
conpelled to arbitrate his clainms, given that he never entered
into those Agreenents.

“There are five traditional theories under which a
signatory can bind a non-signatory to an arbitration agreenent:
(1) incorporation by reference, (2) assunption, (3) agency, (4)

veil -piercing/alter ego, and (5) estoppel."” Marciano v. Mny

Life Ins. Co., 470 F. Supp. 2d 518, 525 (E.D. Pa. 2007) (Robreno,

J.) (citing Trippe Mg. Co. v. Niles Audio Corp., 401 F.3d 529,

532 (3d Cir. 2005)); see also E.I. Dupont de Nenmours & Co. V.

Rhone Poul enc Fiber & Resin Internediates, S.A.S., 269 F.3d 187,

19 See In re Pharm Benefit Managers Antitrust Litig., 582
F.3d 432, 440 (3d Cr. Pa. 2009) (upholding this Court’s order to
conpel arbitration where it was expressly found that “the instant
dispute [fell] . . . within the scope of the Arbitration
Agreenent” and “that there [wa]s a valid agreenent to arbitrate
between the parties.").
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195 (3d Cr. 2001) (finding that contract theories may bind a
non-signatory to an arbitration clause in a valid agreenent

exist, “i.e., third party beneficiary, agency/principal, and
equi tabl e estoppel.”). Here, only the theory of estoppel is
rel evant.

Est oppel, or nore fully equitable estoppel, may be
found in two contexts. One, where a non-signatory “know ngly
exploits the agreenment containing the arbitration clause despite
havi ng never signed the agreenent.” Dupont, 269 F.3d at 199.
Two, “because of 'the close relationship between the entities
i nvol ved, as well as the relationship of the alleged wongs to
t he non-signatory's obligations and duties in the contract
and [the fact that] the clainms were intimately founded in and

intertwned with the underlying contract obligations."" 1d.

(quoting Sunkist Soft Drinks, Inc. v. Sunkist Gowers, Inc., 10

F.3d 753, 757 (11th Cr. 1993)) (internal citations omtted).

As the Third Crcuit has explained, the first theory
“prevent[s] a non-signatory from enbracing a contract, and then
turning its back on the portions of the contract, such as an
arbitration clause, that it finds distasteful.” 1d. at 200. The
second theory involves clains about parent conpanies who have not
signed agreenents containing arbitration clauses entered into by
related entities. O the two theories, the former nore closely

descri bes what occurred here.
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The Third Circuit’s decision in Dupont is instructive
here. Dupont involved an agreenent between Dupont subsidiaries
and nanmed defendants to undertake a fifty-year joint venture.
269 F.3d at 190. The witten agreenent between the subsidiaries
and the defendants contained an arbitration clause. Dupont, who
was not a signatory to the witten agreenent, clained that it was
damaged, not as a result of any breach of the witten agreenent,
but rather as a result of a breach of an oral agreenent by the
defendants to continue to support the joint venture and that the
defendants had induced it by material m srepresentations to
further support the venture. The defendants noved to conpel
arbitration under the witten agreenent, which contained an
arbitration clause. The district court denied the notion to
conpel and Dupont appeal ed.

The Third Crcuit found that Dupont was estopped from
di savowi ng the arbitration clause contained in the witten
agreenent. The court found that by arguing that the defendants
had breached an oral prom se made to Dupont to abide by the terns
of the witten agreenent, Dupont’s claim“can well be argued (a)
enbraces the underlying Agreenent and (b) requires proof that
[the defendants] ultimately breached the underlying Agreenent.”
Id. at 201.

Acknow edging that “it was a close call,” the court

found equitable estoppel to apply. As the court put it: “what is
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at the core of this case is the conduct and the statenents [nade
to i nduce Dupont to continue to finance the joint venture.]” 1d.

Simlarly here, Plaintiff Allan Friedman all eges that,
as a result of certain m srepresentations and oral agreenents by
Def endants, he transferred his interest in DCA to his son Robert
Fri edman. Further, Allan clains that having done so, i.e.,
having performed his end of the deal, Defendants breached the
agreenent with Robert as well. Thus, nmuch |ike in Dupont, what
is at issue here “is the conduct and the statenents” rendered by
Def endants to the non-signatory Allan Friedman. Central to
Allan’s clains is the need to articulate the extent of the
agreenent between Robert and Defendants, the breach of that
agreenent and any damages stemm ng fromthat breach. Thus,
havi ng enbraced the witten agreenment between Robert and
Def endants to prove his clains and his damages, Allan cannot now
wal k away fromthe arbitration clauses in the Agreenents.

Therefore, Plaintiff Allan Friedman nust be conpell ed
to arbitration clains under the Joi nder Agreenent.

Finally, in addition to conpelling arbitration where
required by the FAA, a court has discretion to dismss the action
instead “[i1]f all the clains involved in an action are

arbitrable.” Seus v. John Nuveen & Co., Inc., 146 F.3d 175, 179

(3d Cir. 1998) (recogni zing the “functional equival ence of

dism ssing an action and directing parties to proceed to
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arbitration) (internal citations omtted); see also Alford v.

Dean Wtter Reynolds, Inc., 975 F.2d 1161, 1164 (5th Gr. 1992)

(finding that 9 U S.C. 8§ 3 [FAA] “was not intended to limt

di smi ssal of a case under the proper circunstances”).? G ven
that all of Plaintiff Allan Friedman's clains are arbitrable
under the Joinder Agreenent, the Court wll exercise its
discretion and will dismss Allan's Friedman's clains w thout

prej udi ce.

I11. CONCLUSI ON

For the reasons set forth above, Defendants’ nobtion to
dism ss for |ack of standing is DEN ED and notion to conpel
arbitration is GRANTED.

An appropriate order foll ows.

20 The Suprene Court has noted that Federal Arbitration
Act “requires pieceneal litigation when necessary to give effect

to an arbitration agreenent.” Myses H Cone Mem Hosp. v. Mercury
Constr. Co., 460 U.S. 1, 20 (1983). Noting that in sonme cases it
is “advisable to stay litigation anong the non-arbitrating
parti es pending the outcone of the arbitration,” 1d. at 20 n.23,
the Supreme Court has enphasized that the decision to stay
proceedi ngs agai nst parties is a matter within the district
court’s “discretion to control its docket.” 1d.; see also W5

Li quidation, 2009 U S. Dist. LEXIS 4353 (citing Gay v.
Creditinform 511 F.3d 369, 392 (3d Cir. 2007) (plaintiff will,
in arbitration, “retain the full range of rights created by [the
statutes]”).
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALLAN FRI EDVAN, et al ., ) ClVIL ACTI ON

NO. 08-4959

Plaintiffs,

ANTHONY YULA, et al.,

Def endant s.

ORDER

AND NOW this 15th day of January, 2010, it is hereby

ORDERED, for the reasons stated in the acconpanyi ng nmenorandum
as follows:

1. Def endants’ notions to dism ss and conpel
arbitration (doc. nos. 22, 25) are GRANTED;

2. Def endants’ notions to stay and dism ss for |ack

of standing (doc. nos. 22, 25) are DEN ED.



3. Al'l clainms having been dism ssed, this case shall

be mar ked CLOSED.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




