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Shawn B. McCullers, an African Anerican, brought pro se
two counts of enploynent discrimnation against the Federal Air
Mar shal Service (“FAMS’), alleging that the defendant treated him
unfairly and term nated hi m because of his race. The Court
di sm ssed the plaintiff’s claimunder 42 U S.C. § 1981 upon
consideration of the defendant’s notion to dismss. The
def endant now noves for summary judgnent on the plaintiff’s
remai ning claimof discrimnation and retaliation under Title

VIl, 42 U S.C. § 2000e.*

1 On January 1, 2009, after the close of discovery, the
plaintiff sought |eave to anend his conplaint to include, anong
other things, a claimof disability discrimnation. The Court
denied the notion in a nenorandum and order on May 1, 2009,
finding an anendnment to add a disability claimto be unduly
dilatory. First, although the plaintiff argued that newy
di scovered i nformation supported a disability claim the
all egations in the proposed anended conplaint were virtually
identical to those stated in the original conplaint. Second, the
plaintiff was aware that he could have filed a disability
di scrimnation claimwhen he originally filed this federal action
because he alleged a disability claimin his 2005 EEO conpl ai nt .
Third, allowing the plaintiff |eave to add a disability



The Summary Judgnent Recor d?

The plaintiff is an African American mal e who was
enpl oyed by the Departnent of Honeland Security as a Federal Air
Marshal (“FAM) in the Philadel phia Field Ofice. He clains that
certain alleged actions taken by the defendant, including the
defendant’s failure to process the plaintiff’s nedical clains,
designation of the plaintiff as Absent Wthout Leave (“AWL"),
and eventual termnation of the plaintiff, were the result of
racial discrimnation and retaliation.

The defendant asserts that the plaintiff, who suffers
froma nedical condition, was term nated because he coul d not
performthe essential functions of his position. It further
argues that the actions taken against the plaintiff do not

constitute racial discrimnation or retaliation.

A. The Plaintiff's Enploynent with the Def endant

The plaintiff began his enpl oynent as a FAM on July 14,
2002. Upon his enploynent, the plaintiff signed a docunent
entitled “Conditions of Enploynent for Federal Air Marshals,”

whi ch detailed that a FAM nay be renoved from enpl oynent if he or

di scrimnation clai mwould have prejudi ced the defendant by
either forcing the defendant to proceed w thout discovery rel ated
to the plaintiff’s newclaimor forcing the Court to reopen

di scovery.

2 0On a notion for summary judgnent, the Court considers the
evidence in the light nost favorable to the non-noving party.
Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 256 (1986).
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she, anong other conditions, failed to maintain nedical standards
or could not performan essential function of his or her
position. N nety percent of the plaintiff’'s job as a FAM
required flying. Conditions of Enploynent, Ex. Bto Def.’s M
see Deposition of Shawn B. McCullers 54:7-22, 273:8-19
(“McCullers Dep.”), Ex. Cto Def.’s M3

The plaintiff’s i medi ate supervi sor was Donal d
Ander son, Assistant to the Special Agent in Charge. M. Anderson
evaluated the plaintiff’s work perfornmance on Septenber 29, 2003,
and on April 12, 2004, as part of a md-year review process.
Both tines he noted that the plaintiff “net or exceeded the
standard for satisfactory performance.” Performance Agreenents,

May 29, 2002, and April 12, 2004, Exs. D and E

B. The Plaintiff’'s Medical Injuries

When an enpl oyee sustains a traumatic injury in the
performance of his duties as an enpl oyee of the United States, he
may seek conpensation benefits and a continuation of regular pay
for up to forty-five days wi thout use of annual or sick |eave.
The enpl oyee nmust conplete a Federal Enpl oyee’s Notice of
Traumatic Injury and Caimfor Continuation of Pay/ Conpensati on,
al so known as a CA-1, within thirty days after the injury. The

enpl oyee nmust al so have his nedical provider conplete an

3 Al exhibit references reflect those attached to the
defendant’s notion for sunmary judgnent, unless otherw se noted.
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Attendi ng Physician’s Report. Wen an enpl oyee devel ops an
occupati onal disease, he conpletes an Cccupati onal Di sease Form
al so known as a CA-2. An occupational disease is one that

devel ops over tine, and an enpl oyee reporting an occupati onal

di sease cannot receive continuation of pay. Both forns are
submtted to the Ofice of Wrkers’ Conpensation (“OANCP") of the
Departnent of Labor (“DOL”), an agency separate fromthe
defendant. See Aff. of David Wchterman, FAMS Wrkers’
Conpensati on Program Manager (“Wchterman Aff.”) 3-4, Ex. M
McCul l ers Dep. 137:5-140:8; CA-1 Form Ex. F; Attending
Physician’s Report, Ex. G Def.’s M 5; Def.’s Statenent of
Material Facts Y 48.

On April 13, 2004, the plaintiff injured his left ankle
during a training exercise. He conpleted a CA-1 and requested
forty-five days of continuation of pay. OWP accepted his claim
and he received standard workers’ conpensation benefits, which
anount to seventy-five percent of the worker’'s salary, tax free.
McCul | ers Dep. 137:5-138:20, 245:14-146:14; CA-1, Ex. F

The plaintiff returned to work in June 2004, but on
August 9, 2004, he noticed swelling in his left |leg and
experienced pain in his ankle. He requested an additional forty-
five days of continuation of pay, but Karen Jost, Phil adel phia
Field Ofice Admnistrator Oficer, told hi mthat he had al ready

recei ved the maxi mum benefits for his injury. Nevertheless, the



plaintiff conpleted a CA-1 on Septenber 28, 2004. OAMCP denied
the plaintiff’s application because the formwas submtted over
thirty days after the date of injury. MCullers Dep. 184:7-
186:7; Email from Karen L. Jost to Shawn B. MCullers, Sept. 2,
2004, Ex. H 4 CA-1 Form Ex. |; MCullers Dep. 191:1-193: 14.

Still experiencing pain in his leg, the plaintiff
sought nedical attention in early October. On Cctober 8, 2004,
Dr. Wang di agnosed the plaintiff with deep vein thronbosis
(“DVT"). Dr. Wang conpl eted paperwork that stated the
plaintiff’s diagnosis and his ability to return to regular work
t hat sanme day, except that it prohibited himfromflying for one
nmonth. CA-20 and CA-17, Exs. J and K

On Novenber 26, 2004, Dr. Holleran conpl eted paperwork
noting that the plaintiff was “okay for |ight duty [and]
wor kout s” and can “do desk work, but no physical confrontations.”
On Decenber 8, 2004, Dr. Holleran conpl eted nore paperwork
di agnosing the plaintiff with DVT and stating that the plaintiff
can return to light work. CA-17, Ex. W Decl. of Donal d Anderson
(“Anderson Decl.”) 22, Ex. V.

It is undisputed that the plaintiff did not return to
wor k on October 8, 2004, or at any tine prior to his non-

di sci plinary renoval on January 30, 2006. It is also undisputed

“ Al references to email correspondence can be found in
Exhibit H of the defendant’s notion for summary judgnent.
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that the plaintiff is unable to fly because of his nedical
condition. Further, it is undisputed that the plaintiff did not
submt the nedical forns detailing his prognosis, diagnosis, and
estimated return date until Decenber 9, 2004. Notice of Renoval
Exhi bit NN, Anderson Decl. 19-21; MCullers Dep. 203:8-15,

210: 14- 23.

C. The Plaintiff's AWML Status

M. Anderson contacted the plaintiff on Novenber 1, and
agai n on Novenber 23, 2004, to informthe plaintiff that he would
run out of his annual and sick | eave by Novenber 29 and nust
submt nedi cal docunentation of his diagnosis, prognosis, and
estimated return date to be placed on Leave Wthout Pay (“LWOP")
status. Because the plaintiff did not turn in his nedical
docunent ati on before Novenber 29, he was marked AWOL on Novenber
30, 2004. Anderson Decl. 9; Email from Donald E. Anderson to
Shawn B. McCul l ers, Nov. 23, 2004; Mem from Louw Shiang Liu to
Shawn B. McCullers, Nov. 30, 2004, Ex. P

On Decenber 3, 2004, the plaintiff stated that he was
in the process of providing the required nedical information, and
he requested a light duty assignment. M. Anderson contacted the
plaintiff on Decenber 6, 2004, and reiterated that the plaintiff
woul d remain on AWOL status until he either returned to work or
provi ded t he necessary nedi cal docunmentation and requested LWOP

status. The plaintiff could return to work in a “light duty”
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position if he provided nedi cal docunentation. On Decenber 9,
2004, the plaintiff submtted his diagnosis, prognosis, and
estimated return date to M. Anderson. The plaintiff also
requested a light duty assignnment, advanced sick | eave, and LWOP
status. Mem from Shawn B. McCullers to Louw Shiang Liu, Dec. 3,
9, and 22, 2004, Exs. Q T, and U, Anderson Decl. 14-15, 19-21.
As a result of the plaintiff’s nmedical docunentation,
M. Anderson attenpted to contact the plaintiff thirteen tines
on Friday, Decenber 10, 2004, regarding a tenporary nodified
assi gnnment that would begin on Monday, Decenber 13. On Decenber
13, the plaintiff did not report to work for the light duty
assignnment, and he contacted M. Anderson requesting a forma
assignnment description. The plaintiff received an official |ight
duty assignnent on Decenber 23, 2004, and had fourteen days to
accept the offer. After not hearing fromthe plaintiff, M.
Anderson re-sent the assignnent by email on Decenber 30, 2004,
and by federal express on January 5, 2005. The federal express
package was “refused by recipient.” Anderson Decl. 22-24, 26-27
McCul | ers Dep. 231:17-232:8; Enmail fromLinda S. Harrison to
Richard X. Farwell, Dec. 22, 2004; Mdified Assignnment, EX. X
Emai| from Donald E. Anderson to Shawn B. MCul |l ers, Dec. 23 and

30, 2004; Federal Express Receipt, Ex. Z.°

> The plaintiff received another light duty assignnment offer
on June 8, 2005, which required the plaintiff to report to the
Phi | adel phia Field Ofice on June 27, 2005. The plaintiff did
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On January 4, 2005, as a result of the plaintiff’'s AWOL
status, the defendant sent three special agents to retrieve the
plaintiff's credentials and equi pnent. M. Anderson al so
restricted the plaintiff’s conputer access. M. Anderson sent an
emai|l to various FAMS officers notifying themof these actions.

Ander son Decl. 39-40.

D. The Plaintiff's Governnent-1lssued Credit Card

Upon his enploynent, the plaintiff received a
government -i ssued credit card to be used only “when traveling in
Federal Air Marshal Mssion Status.” On Decenber 13, 2004, after
being infornmed that the plaintiff’s governnent travel card
account was del i nquent and suggested personal use, M. Anderson
told the plaintiff that his card limt would be reduced to $1 and
di sciplinary action may result. The plaintiff nade a parti al
past - due paynment on Decenber 16, 2004, but his account renmai ned
del i nquent as of January 14, 2005. Use of Governnent |ssued
Credit Card, Ex. DD; Anderson Decl. 25-27; Email from Karen L

Jost to Donald E. Anderson, Jan. 14, 2005.

E. Proposed Term nation of the Plaintiff

On Decenber 15, 2004, M. Anderson recomended

termnation of the plaintiff because of the plaintiff’'s credit

not report to this assignnent. Letter from Robert E. Cark to
Shawn McCul l ers, Ex. BB; MCullers Dep. 266:6-18.
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card abuse, AWOL status, |ack of professionalism and

i nsubordi nati on. The defendant recomended this termnation to
human resources on January 7, 2005, and sent a letter to the
plaintiff to this effect on February 8, 2005. The plaintiff
objected to the proposed term nati on because he was being
conpensat ed under OACP regul ations and the credit m suse was
unintentional. On June 8, 2005, M. Liu issued a decision as to
the proposed termnation. He did not sustain the AWOL claim but
he did sustain the credit card claimand i ssued a suspensi on

w t hout pay for fourteen cal endar days. Anderson Decl. 31, 33;
Letter fromBob E. O ark, Assistant Special Agent in Charge, to
Shawn B. McCul l ers, Feb. 8, 2005, Ex. EE; Letter from Louw Shiang
Liu to Shawmn B. McCullers, June 8, 2005, Ex. FF.

F. The Plaintiff’s Wirrkers’ Conpensation and Leave Buy
Back Forns

On Cctober 12, 2004, the plaintiff submtted a CA-1 for
his DVT and requested forty-five days of continuation of pay.
M. Anderson sent the plaintiff’s CA-1 form for processing, but
he informed the plaintiff that because DVT is an occupati onal
di sease, it required a CA-2. |In Decenber 2004, pursuant to the
advice froma case adjudicator from ONCP, the plaintiff changed
his CA-1 claimto a CA-2 claim On January 5, 2005, OACP
approved the plaintiff’'s CA-2 claim CA-1, Ex. L; See Wchterman

Aff. 3; Aff. of Shawn B. MCullers (“MCullers Aff.”) 11, Ex. N.



I n January 2005, the plaintiff submtted to FAMS one of
the two required forns to request workers’ conpensation benefits
and the ability to “buy back” his previously used | eave. Upon
request froman OACP case worker, M. Anderson enuiled the
plaintiff’s nmedical records to the case worker and conpleted the
FAVS portion of the formthe plaintiff submtted. M. Anderson
asked that the plaintiff’s request to buy back | eave be denied
for the period between Decenber 10, 2004, and January 7, 2005,
because the plaintiff failed to return to work, contrary to his
physi ci ans’ recomendations. OANCP denied the plaintiff’s request
for this tinme period. Caimfor Conpensation, Ex. CC, Letter
fromWIIliam Staarman, District Director, to Shawn B. MCullers,
Mar. 31, 2005, Ex. G Anderson Decl. 42, 45-46; Email from Donald
E. Anderson to Gerald Rose, Jan. 7, 2005.

On March 31, 2005, the OMCP informed the plaintiff that
it had nmade an adm nistrative error when processing the
plaintiff's forms. OAP also infornmed the plaintiff that he
woul d recei ve workers conpensation within two weeks. On Apri
20, 2005, the plaintiff began to receive workers’ conpensation.

Ex. O 3-4; Ex. EEO Final Decision 5, Ex. I1I.

G The Plaintiff’'s EEO Activity

On February 4, 2005, M. Anderson received a nessage
froman EEO counsel or regarding the plaintiff, and M. Anderson

and the EEO counsel or spoke on February 8, 2005, about the
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plaintiff's clains of racial and retaliatory discrimnation.
Ander son Decl. 46-47

On March 11, 2005, the plaintiff filed an EEO conpl ai nt
listing sixteen charges of race, disability and reprisal
di scrim nation because of his February 8, 2005 notice of proposed
removal .® The EEO di smissed the plaintiff’'s claimregarding the
proposed renoval because the renobval was not an adverse action.
It found no evidence of discrimnation based on the plaintiff’s
ot her charges. On June 29, 2005, the plaintiff filed another EEO
conplaint alleging race, disability, and reprisal discrimnation
based on his AWOL status and his fourteen-day suspension. EEO

Conpl ai nts, Exs. HH, JJ; Ex. 11|

H. The Plaintiff's Travel Voucher

The plaintiff attenpted to request a travel
rei nmbursenent on August 10, 2005, and created the voucher in
Sept enber 2005, although he was informed the previous Septenber
that this voucher was due by COctober 15, 2004. Hi s voucher did
not include his required electronic signature, and the plaintiff
was still | ocked out of the conmputer system so the voucher was

not processed. On Decenber 7, 2005, the plaintiff inquired about

® The plaintiff also instituted a claimfor the discipline
he received due to a dress code violation. The EEO dism ssed the
claimas untinely. The plaintiff does not allege a claimfor his
dress code discipline in his federal conplaint. Conplaint of
D scrimnation, Ex. HH Ex. II; Tr. 2:23-3:17 (Mar. 6, 2008).
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his voucher. M. Jost manual |y processed the voucher for the
plaintiff and transferred the reinbursenent to the plaintiff’s

account on Decenber 29, 2005. Aff. of Karen Jost, Ex. KK

The Plaintiff’'s Renpoval

On August 1, 2005, Special Agent Robert E. Cark
infornmed the plaintiff of his proposed nondisciplinary renoval
because he was unable to performthe essential functions of his
position as a FAM due to his nedical condition dating from
Cctober 5, 2004. On January 23, 2006, M. Liu inforned the
plaintiff that he had decided to issue the nondi sciplinary
removal because the plaintiff’s medical condition prevented him
fromperform ng the essential functions of his position. The
removal becane effective January 30, 2006. Letter from Robert E
Clark to Shawn B. McCullers, Aug. 1, 2005, Ex. MM Letter from

Louw Shiang Liu to Shawn B. McCullers, Jan. 23, 2006, Ex. NN

1. Analysis

The plaintiff asserts a claimof race discrimnation
and retaliation’” under Title VII for the defendant’s: (1)
discipline of the plaintiff, (2) interference with and opposition

to the processing of the plaintiff's clains for workers’

"In his opposition brief, the plaintiff additionally argues
that he has been subject to disability discrimnation, race
di scrim nation under a theory of disparate inpact, and a
constructive discharge. The Court addresses these argunents
bel ow.

12



conpensation, (3) failure to give the plaintiff in-grade salary
i ncreases, (4) placenent of the plaintiff on AWOL status, (5)
refusal to provide an appropriate |ight duty position to the
plaintiff, (6) denial to the plaintiff of the right to
participate in various agency-w de prograns, and (7) term nation
of the plaintiff. Conpl. | 64.

The defendant noves for summary judgnent, arguing that
the plaintiff cannot establish a prima facie case of
di scrim nation because: (1) the plaintiff, who suffers from DVT,
is not qualified for his position; (2) many of the plaintiff’s
claims do not anount to adverse enpl oynent actions; and (3) the
plaintiff has not identified simlarly situated non-African
Anerican enpl oyees who were treated differently. 1t further
argues that the plaintiff’s retaliation claimfails because the
plaintiff has not established a causal connection between the
defendant’ s all eged adverse actions and the plaintiff’s protected
activity. Further, even if the plaintiff could nmake out a prinma
facie case of race discrimnation or retaliation, the plaintiff
does not rebut the defendant’s legitimte, non-discrimnatory

reasons for its enploynent decisions.?

8 The defendant includes argunents to allegations not
included in the federal conplaint, such as the defendant’s
alleged failure to provide the plaintiff with his personnel file
and denial of the plaintiff’s tuition reinbursenent. Because the
plaintiff does not allege these actions in his conplaint, the
Court does not address them

13



A party noving for sunmmary judgnment nust show t hat
there is no genuine issue of material fact and that judgnent is
appropriate as a matter of law Fed. R Cv. P. 56(c). A
plaintiff’s allegations and deni als, unsupported by facts of
record, do not create an issue of material fact sufficient to

defeat summary judgnent. See Fed. R Cv. P. 56(e); Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248-49 (1986). Although pro

se filings are entitled to |iberal construction, the plaintiff
must still set forth facts sufficient to survive sunmary

judgnment. Haines v. Kerner, 404 U. S. 519, 520-21 (1972); Zlch

v. Lucht, 981 F.2d 694, 694-96 (3d Gr. 1992).

A Race Di scrinination

The Suprene Court’s decision in MDonnell Douglas Corp

V. Geen, 411 U. S. 792 (1973), controls the plaintiff’s

discrimnation claim Under the McDonnell Dougl as framework, a

plaintiff nmust establish by a preponderance of the evidence a
prima facie case of discrimnation: (1) he is a nenber of a
protected class; (2) he was qualified for the position he held or
sought; (3) he was subject to an adverse enpl oynent action; and
(4) simlarly situated nmenbers of other racial classes were
treated nore favorably, or that other circunstances exist that
give rise to an inference of unlawful discrimnation. Jones v.

Sch. Dist. of Phila., 198 F.3d 403, 410-12 (3d G r. 1999).

If the plaintiff establishes a prima facie case of

14



di scrimnation, then the burden shifts to the defendant to
articulate a legitimte, nondiscrimnatory reason for the
chal | enged enpl oynent action. If the defendant can do so, then
the burden shifts back to the plaintiff to denonstrate that the
defendant’s articulated reason is a pretext for discrimnation.

McDonnel | Dougl as, 411 U.S. at 802-05.

1. The Defendant’s Discipline of the Plaintiff

The plaintiff alleges that the defendant discrimnated
agai nst himby disciplining himnore frequently and severely than
white enpl oyees. The factual allegations that relate to this
claiminclude: (1) the fourteen-day suspension for the alleged
credit card msuse, (2) the defendant’s retrieval of the
plaintiff’s equi pnment and credentials,® and (3) the defendant’s
recommended di scharge of the plaintiff.

The plaintiff has failed to satisfy a prinma facie case
of discrimnation for this claimbecause the plaintiff does not
establish circunmstances that give rise to an inference of
unl awful discrimnation or identify a simlarly situated enpl oyee

who was treated differently.?® |In order to identify a simlarly

°® The plaintiff argues that his loss of equi pnent and
credentials anounts to a constructive termnation. The plaintiff
was not constructively discharged, however, because he did not
resign fromhis position nor allege that he was forced to resign
Pl.”s Qopp. 11; State Police v. Suders, 542 U S. 129, 141 (2004).

10 The plaintiff argues that he does not need to denpbnstrate
that the defendant treated simlarly situated enpl oyees
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situated enpl oyee, the plaintiff nust denonstrate that the
enpl oyee and the plaintiff shared all rel evant aspects of

enpl oynent. See e.q., Kosereis v. Rhode Island, 331 F.3d 207,

214 (1st Cir. 2003); Ogden v. Keystone Residence, 226 F. Supp. 2d

588, 603 (M D. Pa. 2002). 1In addition to job function and
seniority level, the Court nust exam ne “other factors rel evant

to the particular workplace.” Mpnaco v. Am Gen. Assurance Co.,

359 F.3d 296, 305 (3d CGir. 2004).

The plaintiff identifies two white FAMs, K D. and
J.T.,* who m sused government credit cards and were disciplined
| ess severely than the plaintiff, but the record does not
denonstrate that these FAVS were simlarly situated to the
plaintiff. There is no evidence of the extent of KD and J.T.’s
credit card abuse, the actual discipline they endured, or whether

M. Anderson, the plaintiff’s supervisor, supervised K D. and

differently because disparate inpact clains do not require proof
of a discrimnatory notive. Hanpton v. Borough of Tinton Falls
Police Dept., 98 F.3d 107, 112 (3d Cir. 1996). Although the
plaintiff states correctly the law for disparate inpact clains,
he does not allege a disparate inpact claimin his conplaint; he
all eges a disparate treatnent claim Disparate treatnment clains
require proof of a discrimnatory notive or proof that the
plaintiff was treated differently than simlarly situated

enpl oyees. Pivirotto v. Innovative Sys., 191 F.3d 344, 359 (3d
Cr. 1999).

1Al references to FAM enpl oyees use the enpl oyees’
initials in view of the parties’ stipulated protective order and
confidentiality agreenent entered February 29, 2008.
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J.T.*2 Further, a white FAM who m sused his governnent-i ssued
credit card was disciplined to the sane extent as the plaintiff.
See McCullers Aff. 5-6; FAMS Disciplined for Govit Credit Card
M suse, Exhibit GG *3

The plaintiff identifies six enployees, D.C., K D.,
ET., J.G, T.S., and R M, who suffered nedical injuries and did
not have their credentials or equipnment retrieved, but again, the
record does not denonstrate that these enployees were simlarly
situated to the plaintiff. Al of the identified enployees took
light duty positions and were not placed on AWOL status, unlike
the plaintiff. See McCullers Aff. 4-5. The plaintiff also does
not identify a simlarly situated FAM on AWOL status who abused
his credit card but who did not face recomended di schar ge.

Further, the plaintiff has not established for any of
his clains facts that give rise to an inference of

discrimnation. See Jones, 198 F.3d at 410-11. The plaintiff

12 The plaintiff relies on his affidavit that supported his
EEO conplaint to satisfy the simlarly situated query. It is
uncl ear whether the plaintiff has personal know edge of K D. and
J.T.”s situations, and the plaintiff does not support his
statenments wi th docunentati on.

B3 1n his opposition brief, the plaintiff refers to two
exhibits in his notion to anend his conplaint that identify other
simlarly situated enpl oyees who m sused governnent-i ssued credit
cards but who received |ighter punishnments. These exhibits,
however, are insufficient to denonstrate that the enpl oyees and
the plaintiff were simlarly situated because they do not provide
the race of the enployees, the extent of the credit card abuse,
or the supervisor who issued the discipline. Pl.’s M to Amend
C. Exs. A and E
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states in his conplaint that various FAM supervisors, including
M . Anderson, used racial epithets when discussing natters about
the plaintiff while the plaintiff was on | eave. The plaintiff’s
brief in opposition, however, does not argue this issue, nor does
it present evidence to suggest an inference of discrimnation.
Qut of an abundance of caution, the Court requested the
plaintiff's full deposition to determ ne whether the plaintiff
had personal know edge of any facts that give rise to an
inference of discrimnation. Although the plaintiff states in
hi s deposition that another enployee heard a supervisor use a
raci al epithet, he does not claimthat he personally heard the
statenent nor provide sufficient context for the statenent
itself. The plaintiff’s bare allegations cannot create an
inference of discrimnation. See Haines, 404 U S. at 520-21.

2. The Defendant’s Interference and Opposition to the

Processing of the Plaintiff’s Clainms for Wrkers’
Conpensati on

The plaintiff alleges that the defendant interfered
wi th and opposed the processing of the plaintiff’s clains for
wor kers’ conpensation in a discrimnatory fashion. The factua
all egations that relate to this claimare that: (1) the
plaintiff’s medical records for his DVT were not approved unti l
January 2005; (2) M. Anderson requested that the plaintiff’s
conpensati on be deni ed between the period of Decenber 10, 2004,

and January 7, 2005; and (3) the OACP inproperly processed the
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plaintiff’s clains.

The plaintiff fails to establish a prima facie case of
discrimnation. First, the plaintiff does not allege that a
simlarly situated non-African Anerican enpl oyee was treated

differently than the plaintiff. See Kosereis, 331 F.3d at 214.

Second, the allegations that the plaintiff’s nedical records were
not approved until January and that the OACP inproperly processed
the plaintiff’s clains are not adverse actions. As stated by the
Court of Appeals for the Third Crcuit, “[Al n adverse enpl oynent
action under Title VII is an action by an enployer that is
‘serious and tangi bl e enough to alter an enpl oyee’ s conpensati on,

terms, conditions, or privileges of enploynent.’”” Storey v.

Burns Int’l Sec. Servs., 390 F.3d 760, 764 (3d Gr. 2004). Any

del ay or inconvenience in the processing of the plaintiff’s
clainms are not an adverse action because the plaintiff received
wor kers’ conpensation for his applicable periods, such that his
conpensation, terns, and enpl oynent conditions were unaltered.
Third, ONCP’s failures are not actionabl e against the defendant

because ONCP is part of a separate agency.

3. | n-Grade Sal ary | ncreases

The plaintiff asserts discrimnation based on the fact
that he did not receive in-grade salary increases because M.
Ander son did not conplete an annual performance appraisal of the

plaintiff after April 2004. The plaintiff’s allegation fails.
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The plaintiff did not work as a FAM between April 2004 and June
2004, or at all after sonetine in early QOctober 2004. He does
not allege that a non-African Anerican simlarly situated

enpl oyee who did not work received a performance apprai sal and an

in-grade salary increase. See Kosereis, 331 F.3d at 214.

4, AWOL St at us

The plaintiff fails to establish a prima facie case for
his claimthat the defendant racially discrimnated agai nst him
because it placed himon AWOL status although he was on, or
shoul d have been on, nedical |eave. The facts denonstrate that
the plaintiff did not submt the required paperwork docunenting
hi s di agnosi s, prognosis, and estimted recovery tine until
Decenber 2004. The plaintiff does not allege that a simlarly
situated FAM who did not provide the required nedi cal paperwork

was not placed on AWOL status. See Kosereis, 331 F.3d at 214.

Additionally, the plaintiff’s placenent on AWOL status
does not constitute an adverse action. Although the plaintiff
was placed on AWOL status from Novenber 30, 2004, until April 30,
2005, this status was changed on May 25, 2006, to reflect LWOP
status. The plaintiff was approved for workers’ conpensation for
the applicable tine periods and received his benefits. See

Singletary v. Dep’'t of Corrs., 423 F.3d 886, 891-92 (8th Gr

2005) (affirm ng summary judgnment to enpl oyer because

adm nistrative |leave with pay and benefits did not constitute
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adverse enpl oynent action); MMnus v. Wllianms, 519 F. Supp. 2d

1, 6 (D.D.C. 2007) (finding plaintiff did not suffer adverse
enpl oynment action when receiving benefits).

The plaintiff argues that he did suffer an adverse
enpl oynent action because, under workers’ conpensation, his
sal ary decreased by twenty-five percent. The defendant, however
did not require the plaintiff to apply for workers’ conpensati on,
and it offered the defendant two |ight duty assignnments, for
which the plaintiff did not appear. As such, the anount of
sal ary under workers’ conpensation does not constitute an adverse

enpl oynent action.

5. Li ght Duty Position

The plaintiff has not nmet his burden for establishing a
prima facie case for his claimthat he was not provided a fornmal
light duty position to accommodate his DVI. First, the plaintiff
does not allege that a simlarly situated non-African Amrerican
enpl oyee received a formal |ight-duty position job offer. See
Kosereis, 331 F.3d at 214. Second, the defendant’s initial

failure to provide the plaintiff with an official |ight duty

4 The plaintiff’s argunent regarding his workers’
conpensation salary may apply to the ADA claimhe asserts in his
opposition brief, to the extent that the plaintiff argues that he
was not offered a reasonabl e accomodati on. Because the
plaintiff did not bring an ADA claimin his conplaint and because
the Court denied the plaintiff’s notion to anmend his conplaint to
assert an ADA claim the Court will not evaluate the plaintiff’s
wor kers’ conpensation all egation under an ADA cl ai m anal ysi s.
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assignnment is not an adverse enpl oynent action because it did not
alter the plaintiff’s conpensation, ternms, conditions, or

privileges of enploynent. See Storey, 390 F.3d at 764. Although

t he defendant did not provide an official |ight duty assignnent
to the plaintiff on Cctober 10, 2004, it did so two weeks | ater.
It kept this position open for several weeks, and it emiled and

sent the assignnent via federal express to the plaintiff.

6. Partici pation in Agency Prograns

The plaintiff clains that the defendant discrimnated
agai nst himby not allowing himto participate in various agency-
wi de prograns. The allegation that relates to this claimis that
t he defendant | ocked the plaintiff out of the conputer system
whi ch hindered his ability to process his travel voucher.

The plaintiff has failed to establish a prinma facie
case of discrimnation for this allegation. The plaintiff’s |ack
of access to conputer files does not constitute an adverse
enpl oynment action because it did not alter the ternms of his

enpl oynent. See Storey, 390 F.3d at 764. The defendant

processed the plaintiff’s travel voucher, and the plaintiff
received his reinbursenent. Further, the plaintiff does not
all ege that the defendant treated a simlarly situated non-

African American enployee differently. See Kosereis, 331 F.3d at
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7. The Plaintiff's Tern nation

The plaintiff alleges that he was term nated as a
result of race discrimnation. The defendant argues that the
plaintiff’s termnation was due to the plaintiff’s inability to
fly and, thus, to performthe essential functions of his position
as a FAM The plaintiff counters that he could performthe
essential functions of his position because not all FAM enpl oyees
are required to fly. He points to a policy directive regarding
ground- based FAMs. The plaintiff further argues that the
defendant is required to offer a reasonabl e accommodati on, given
the plaintiff’s illness, but that he was not properly provided
such accommodation through a Iight duty position. Ex. Ato Pl.’s
M filed under seal; PlI’'s. Qop. 2-7.

The plaintiff fails to establish a prima facie case of
discrimnation for this claim First, the plaintiff nust be
qualified for his position in order to satisfy his prima facie
burden, and the plaintiff was not qualified to be a FAM See

Potence v. Hazleton Area Sch. Dist., 357 F.3d 366, 370 (3d Cr.

% 1n his conplaint, the plaintiff notes that, while he was
on AWOL status, he was not allowed to purchase Sig Sauer weapons
for his personal use. Neither side nentions this allegation in
its brief. Because the plaintiff does not provide evidence that
simlarly situated enpl oyees who were on AWOL status coul d
purchase these weapons, the Court finds that the plaintiff has
not met his prima facie burden for this claim Conpl. { 56; See
Kosereis, 331 F.3d at 214.
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2004). The plaintiff stated that ninety percent of his job
required himto fly. It is undisputed that the plaintiff could
not fly. The defendant’s policy at the tinme of the plaintiff’s
enpl oynent was that a FAM could be renoved if he could not
perform an essential function of his position. The policy
directive to which the plaintiff refers, if relevant, was

i npl enented in 2007, after the plaintiff was term nated. Second,
the plaintiff has not pled a claimfor disability discrimnation,
and so the allegation that he was deni ed a reasonabl e

accommodati on cannot w thstand summary judgnent.

B. Retaliation

To establish a prima facie case of retaliation, a
plaintiff nust denonstrate that: (1) he engaged in a protected
activity, (2) his enployer took an adverse action against him
either after or contenporaneous with the protected activity, and
(3) a causal link exists between the protected activity and the

enpl oyer’ s adverse action. Slagle v. County of darion, 435 F. 3d

262, 265 (3d GCr. 2006). |If the plaintiff establishes a prina
facie case, the burden shifts to the defendant to articulate a
legitimate, nondi scrimnatory reason for the enpl oynent action.
The burden then shifts back to the plaintiff to denonstrate

pretext. MDonnell Douglas, 411 U S. at 804-05.

The Court grants sunmary judgnment on the plaintiff’s

retaliation claimbecause the plaintiff does not establish that
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hi s enpl oyer took an adverse action against himeither after or
cont enporaneous with the protected activity and that a causal
connection exists between his EEO conpl aints and the defendant’s
al | eged adverse acti ons.

First, alnost all of the defendant’s all eged adverse
actions precede February 4, 2005, the date that the defendant
becane aware of the plaintiff’s EEO activity: (1) the defendant
pl aced the plaintiff on AWOL status on Novenber 30, 2004; (2) the
plaintiff did not initially receive a formal |ight duty
assi gnnent on Decenber 10, 2004; (3) the defendant’s first
recommended di scharge occurred Decenber 15, 2004; (4) the
retrieval of the plaintiff’s equi pnment and credentials occurred
January 4, 2005; (5) the defendant | ocked the plaintiff out of
the conmputer system on January, 4, 2005; and (6) the processing
of the plaintiff’s workers’ conpensation clainms occurred in
January 2005.

Second, the alleged adverse actions that occurred after
t he defendant | earned of the plaintiff’s protected activity |ack
a causal nexus. A plaintiff can denonstrate a causal connection
bet ween an enpl oyer’s know edge of protected activity and an

adverse enpl oynent action by tenporal proximty if the proximty

is “very close.” dark County Sch. Dist. v. Breeden, 532 U S
268, 273 (2001). Alternatively, a plaintiff can denonstrate a

causal connection by show ng circunstantial evidence of a pattern
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of antagonismfollow ng the protected conduct. Kachnmar v.

Sungard Data Sys., 109 F.3d 173, 177 (3d Gr. 1997).

The plaintiff does not establish a causal connection
based on tenporal proximty because the defendant’s all eged
adverse actions occurred nonths after February 4, 2005: (1) the
plaintiff’s fourteen-day suspension occurred on June 8, 2005; (2)
the plaintiff’s travel voucher processing occurred Decenber 29,
2005; and (3) the plaintiff's actual term nation occurred January

23, 2006. See Breeden, 532 U. S. at 273-74 (citing cases not

finding tenporal proximty when actions were nonths after
protected activity). In terns of circunstantial evidence, the
plaintiff does not denonstrate a pattern of antagonism nor all ege
t hat any antagoni smescal ated after he filed his EEO conpl ai nts.

See Robi nson v. SEPTA, 982 F.3d 892, 895-96 (3d Cr. 1993)

(finding pattern of antagoni smdue to barrage of warnings and

di sciplinary actions after plaintiff's initial conplaints).

[11. Conclusion

The plaintiff has failed to denonstrate sufficient
evidence to establish a prima facie case of discrimnation or

retaliation under the McDonnell Douglas burden-shifting anal ysis.

The Court will grant the defendant’s notion for summary judgnent.

An appropriate order shall follow separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SHAWN B. McCULLERS ; ClVIL ACTI ON
V.
M CHAEL CHERTOFF, Secretary,

Depart ment of Honel and :
Security : NO. 07-4187

ORDER

AND NOW this 11th day of January, 2010, upon
consi deration of the defendant’s notion for summary judgnent and
supporting materials (Docket Nos. 52-62), the plaintiff’s
opposition (Docket Nos. 73 and 76), and the defendant’s reply
thereto (Docket No. 77), and for the reasons stated in a
menor andum of | aw bearing today’s date, |IT IS HEREBY ORDERED t hat
the defendant’s notion is GRANTED. Judgnent is hereby entered
against the plaintiff and for the defendant. This case is

cl osed.

BY THE COURT:

/[s/ Mary A. MlLaughlin
MARY A. McLAUGHLI N, J.




