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MEMORANDUM

EDUARDO C. ROBRENO, J. DECEMBER 14, 2009

Presently before the Court are Defendants, Kenppel,
Huf fman & Ellis, P.C. (the “KHE Firni); George S. Harrington
(“Harrington”); Richard A Janeson (“Janmeson”); and Ri chard A
Janeson and Associates, P.C.’s (the “Jameson Firni)?
(collectively, “Defendants”) notions to transfer, or,
alternatively, to dismss for |lack of personal jurisdiction.?
Def endants seek to have this case transferred to the United
States District Court for the District of A aska. For the
reasons that follow, the Court concludes that transfer is

appropriate and Defendants’ notions will be granted.

! Def endant s Janeson and the Janeson Firmw |l be
referred collectively throughout this Menorandum as the “Jameson
Def endant s. "

2 The Janeson Defendants and Harrington did not file
i ndi vidual notions to transfer, rather, these defendants filed
joinders to the notion filed by the KHE Firm



BACKGROUND

This case arises froma fee di spute between attorneys
who were involved in the litigation concerning the Exxon Val dez
Q11 Spill in March 1989 (the "Exxon Litigation").® Plaintiff,
Levin, Fishbein, Sedran & Berman ("Plaintiff") is a Pennsylvania
law firmlocated in Philadelphia. Plaintiff alleges that it
entered into a witten agreenent with the Janeson Defendants in
order to provide litigation services with respect to the Exxon
Litigation. (Pl.’s Conpl. 1 9.) Plaintiff alleges that it has
performed | egal services and provided substantial funds for nore
than 20 years with respect to the Exxon Litigation, and that
Def endants received the benefit of these services and funds
wi t hout providing the appropriate paynent. (l1d. at 1Y 8-9.)

In April 1989, the Janeson Defendants entered into an
agreenent with Harrington and the KHE Firm which provided for
the joint prosecution of clainms in the Exxon Litigation (the
“Harrington Agreenent”). (ld. at § 12.) Harrington was
essentially the only attorney in Cordova, Al aska (the | ocation of
t he Exxon Valdex G| Spill), and therefore was the point-person
for dealing with clients in the Exxon Litigation. At the tinme

the Harrington Agreenent was entered into, the Jameson Firm was

3 The Honorable H Russel Holland, Senior District Judge
for the District of Al aska, has presided over the Exxon
Litigation since its inception.
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| ocated in Harrisburg, Pennsylvania. (ld. at Y 11.) The

Harri ngton Agreenent provided that Harrington would be retained
by clients in the Exxon Litigation pursuant to a 33 1/3 %
contingent fee arrangenent, and then refer those clients to the
Janeson Firm (l1d. at § 12.) |In exchange for these referrals,
Harrington woul d receive 31 1/2 % of net fee generated by those
claims. (ld. at T 12.)

Pursuant to the Harrington Agreenent, the KHE Firm
agreed to act as liaison counsel between Harrington and the
Janeson Firm by providing office space, staffing, and overhead
in prosecution of the Exxon Litigation clainms. (ld. at T 13.)

I n exchange for providing these |ogistical services, the
Harrington Agreenent provided that the KHE Firm woul d receive 18
1/2 % of the net fee generated by these Exxon Litigation clains.
(Ld. at f 13.)

Under the Harrington Agreenent, the Janmeson Defendants
are entitled to receive 50%of the fees on the Harrington-
referred clients under the 33 1/3 client contingency agreenents
secured by Harrington. (ld. at § 15.) The Harrington Agreenent
further provided that in any cases referred to the Janeson Firm
directly by the KHE Firm the KHE Firm woul d receive 33% of the
net fee and the Janeson Firmwould receive the remaining 66%
(ILd. at T 16.)

The Harrington Agreenent further provided that the



Jameson Firmwould be listed as “OF Counsel” to the KHE Firm but
that the Janmeson Firmwould retain separate |letterhead in which
it could list the office locations of the KHE Firmas its own.
(ILd. at T 22.)

Plaintiff alleges that the KHE Firm and Harri ngton
failed to fulfill their obligations under the Harrington
Agreenent by not providing the required office space,
adm ni strative support, litigation funds, or |egal services.

(ILd. at 91 24-30.) As a result of these breaches, Plaintiff

all eges that Harrington and the KHE Firm effectively abandoned
the Exxon Litigation and that Plaintiff was forced to expend its
own resources to make up for the breach of these obligations.

In July 1989, Plaintiff and the Jameson Defendants
entered into an agreenent for joint representation of clients who
had clainms in the Exxon Litigation (the “Janmeson Agreenent”) (ld.
at Y 31-32.) The Janeson Agreenent provided for the allocation
between Plaintiff and the Janeson Firm of expenses and
liabilities in connection with the Exxon Litigation. (lLd.)
Pursuant to the Janeson Agreenent, the Janmeson Firm was
responsi ble for 66 2/3% of all expenses, liabilities, duties, and
obligations, and entitled to receive 66 2/3%of the net fee.

(Id.) Plaintiff was entitled to receive 33 1/3% of the net fee
on the sane basis. (lLd.)

Plaintiff alleges that it fulfilled all of its



obl i gati ons under the Jameson Agreenent and provided funding for
the Exxon Litigation on a nonthly basis in anounts representing
33 1/ 3% of the expenses that the Janmeson Firmwas incurring on
behal f of the clients. (Ld. at § 35.) These paynents nade by
Plaintiff were required, in part, due to Harrington and the KHE
Firm breaching their obligations under the Harrington Agreenent.
(Ld.) On Novenber 14, 1991, Plaintiff and the Janeson Defendants
anmended the Janeson Agreenent in order to provide for a sliding
scale of a 50/50 allocation of any fees earned dependi ng upon
whet her the subject claimwas resolved after August 1, 1992.
(Id. at 9 38.) During the period from Novenber 1991 until 1994,
the Jameson Firmgradual ly ceased funding its share under the
Janmeson Agreenent and Plaintiff was required to fund virtually
100% of the prosecution of the Exxon Litigation clains. (ld. at
41.)

Plaintiff alleges that eventually the Janeson
Def endants, Harrington, and the KHE Firmall effectively
abandoned the | egal representation of the Exxon Litigation
clients. (ld. 1Y at 43-45.) Plaintiff argues that it has
advanced costs in excess of $4 mllion and expended over $10
mllion in |odestar time with respect to the Exxon Litigation.
Plaintiff has received partial reinbursenent for its costs, but
has not received any paynents for its legal fees with respect to

its representation of the referred clients.



The Exxon Qualified Settlenent Fund (“EQSF’) was
established in the Exxon Litigation to provide for the orderly
paynment of litigation expenses and fees for the attorneys
involved. Plaintiff alleges that approximately $1.9 mllion has
been set aside by the EQSF for the services provided by
Plaintiff, and Plaintiff now seeks to obtain a judgnent in this
Court to present to the EQSF Admi nistrator in order to coll ect
such funds.

On August 28, 2009, Plaintiff filed a conpl aint
alleging the foll ow ng causes of action agai nst Defendants: (1)
breach of contract; (2) unjust enrichnment; (3) quantum neruit;
(4) tortious interference with Plaintiff’s rights; (5)

conversion; and (6) injunctive relief.

1. ANALYSI S

A. Appl i cabl e Law

Questions of transfer of venue are governed either by
28 U.S.C. 8§ 1404(a) or 28 U.S.C. 8 1406. Section 1404(a)
controls the transfer of a case where both the original and the
request ed venue are proper, whereas section 1406 applies where
the original venue is inproper and provides for either transfer
or dismssal of the case. Section 1404(a) provides that:
For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any

civil action to any other district or division where it
m ght have been brought.



28 U.S.C. 8§ 1404(a). In contrast, section 1406(a) provides:

The district court of a district in whichis filed a
case laying venue in the wong division or district
shall dismss, or if it be in the interest of justice,
transfer such case to any district or division in which
it could have been brought.

Id. 8 1406(a). In federal diversity cases, venue is proper in
one of the follow ng three circunstances:

(1) a judicial district where any defendant resides, if
all defendants reside in the sane State, (2) a judicial
district in which a substantial part of the events or
om ssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the
action is situated, or (3) a judicial district in which
t he defendants are subject to personal jurisdiction at
the tine the action is commenced, if there is no
district in which the action nmay ot herw se be brought.

Id. § 1391(a).
“Di stinctions between 88 1404(a) and 1406(a) have to do

wi th discretion, jurisdiction, and choice of |aw Lafferty v.

St. Riel, 495 F.3d 72, 76 (3d Gr. 2007). Transfers pursuant to
section 1404(a) are discretionary determ nati ons based upon
conveni ence which apply only where the original venue is proper.

Jumara v. State Farmlins. Co., 55 F.3d 873, 878 (3d Cir. 1995).

“Once a court determ nes that venue woul d be proper in another

district, the court nust consider ‘all relevant factors to

det erm ne whet her on bal ance the litigation would nore
conveniently proceed and the interests of justice be better

served by transfer to a different forum Sentry Select Ins.

Co. v. LBL Skysytenms, Inc., 486 F. Supp. 2d 496, 505 (E. D. Pa.
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2007) (quoting Jumara, 55 F.3d at 879). Under 8§ 1404(a), “[t]he
burden for establishing the need for transfer . . . rests with

the novant.” Jumara, 55 F.3d at 879. Further, in considering a
nmotion for transfer under 8 1404(a), the court should weigh both
private and public interests. |d. The relevant private factors

include, inter alia, plaintiff’s choice of forum defendant’s

preference as to the forum whether the claimarose el sewhere,
conveni ence of the parties, financial and physical burden on the
parties of litigating in a distant forum and the |ocation of
books and records. 1d. (internal citation omtted).

Equal Iy inportant are public factors, such as the
enforceability of the judgnent, practical considerations
i npacting the expeditious and i nexpensive adm nistration of the
case, the relative admnistrative difficulty in the two fora
resulting fromcourt congestion, the local interest in deciding
controversies, and the famliarity of the trial judge with the
applicable state law in diversity cases. 1d. at 879-80 (internal
citations omtted).

B. Application of Law to the Facts

1. Transfer pursuant to 8§ 1406

The first determ nation that needs to be nade with
respect to a request for transfer of venue is whether section
1404 or 1406 applies, i.e., whether venue is appropriate before

this Court. Since the basis for jurisdiction is diversity, in



order for venue to be proper, “a substantial part of the events
or omssions giving rise to the claini nust have occurred here.
28 U.S.C. § 1391

Def endants argue that venue is inproper in the Eastern
District of Pennsylvania. Defendants contend that the true
locality of this action is the District of Al aska, because that
is the |l ocation where the Exxon Litigation occurred and where the
attendant | egal obligations of the parties were rendered.

Def endant s enphasi ze that not a single client to whomthe
services were rendered in the instant fee dispute brought any
claimin Pennsylvania and that all of the court proceedi ngs as
well as the bulk of litigation-related activities, such as
depositions, were conducted in Al aska.

Plaintiff counters that venue is proper in this forum
because “a substantial part of the events or om ssions giving
rise to the claimoccurred” in Pennsylvania. Plaintiff contends
t hat because the proper focus of this case is the anmount of |egal
work it performed from Pennsyl vania, then the events giving rise
tothe litigation (i.e., Plaintiff’'s substantial work w thout
paynment) occurred in Philadel phia. Plaintiff further notes that
t he Janmeson Agreenent was negotiated and executed in
Pennsyl vani a.

Wth respect to venue under section 1391, and by

extension the propriety of venue for purposes of transfer under



section 1404 and 1406, the Court concludes that venue is proper
inthis district. Although the backdrop to the instant dispute,
the Exxon Litigation, occurred in Al aska, the focus of
Plaintiff’s clainms are the anount of work that it did with
respect to the Exxon Litigation in Philadel phia. As such, a
substantial anmount of Plaintiff’'s |egal work, estimted by
Plaintiff to be at | east 80% of the aggregate, was perforned in
Phi | adel phia. Therefore, venue is proper in this district,
thereby elimnating section 1406 as a source of authority for a
transfer of venue.

2. Transfer pursuant to § 1404(a)

The fact that venue is proper in the Eastern District
of Pennsyl vani a does not prohibit transfer to the District of
Al aska under section 1404(a).* Al parties concede that Al aska

is a proper venue for these proceedings.® Therefore, transfer is

4 Regar dl ess of whether this Court can properly exercise

personal jurisdiction over Defendants, the authority to transfer
a case remai ns under section 1404(a). See United States v.
Berkow tz, 328 F.2d 358, 361 (3d Cir. 1964) (finding that
transfer is allowabl e pursuant to section 1404(a) even in the
absence of personal jurisdiction) (citing Gldlaw, Inc. v.

Hei man, 369 U.S. 463, 467 (1962)); Dollar Savings Bank v. First
Security Bank, 746 F.2d 208, 214 (3d GCr. 1984) (holding that if
no personal jurisdiction is established, transfer under section
1404(a) is not precluded); Lomanno v. Black, 285 F. Supp. 2d 637,
640 (E.D. Pa. 2003) (internal citation omtted). Therefore, it
IS unnecessary to consider the nerits of Defendants' challenge to
personal jurisdiction as the Court concludes that transfer is
war r ant ed.

5 Al t hough section 1404(a) does not require the
transferor court to possess personal jurisdiction in order to
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proper if transfer to Al aska serves the interest of justice and
t he convenience of the parties regardl ess of whether venue nay be
proper in Pennsyl vani a.

The Third Crcuit has articulated certain private and
public factors for the Court to consider in determ ning whether
transfer under section 1404(a) is appropriate. Jumara, 55 F. 3d
at 879-80. Based upon the factors enunerated in Junara, the
Court concludes that it is appropriate to transfer this case to
the District of Al aska.

Wth respect to the private factors, there are obvious
practical connections between this litigation and the northwest
section of the country.® First, all of the Defendants are
| ocated in Al aska or Washington. Despite Plaintiff’s contention
to the contrary, this fee dispute may very well require sone form
of testinony fromthe clients serviced by the respective parties,
and all of these clients are located in Al aska or Washi ngton.

Second, the financial and physical burden on Defendants
if forced to litigate in Pennsylvania would be consi derably

greater than on Plaintiff if forced to litigate in Al aska. Wile

transfer, the transferee court nust be a proper forumfor the
l[itigation, i1.e., personal jurisdiction nust exist. See 28
US C 8 1406. Here, there is no dispute that jurisdiction
exists over all the parties to the instant suit in Al aska.
Therefore, there are no inpedinents to ordering transfer pursuant
to section 1404(a).

6 Al though Plaintiff’s choice of forumis inportant, it
is not controlling. This is particularly so where Plaintiff has
the financial resources to litigate away fromits hone court and
is in the business of litigating away fromits hone court.
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Def endants have never litigated in Pennsylvania, Plaintiff is
famliar wth Al aska, having travel ed and conducted | egal
busi ness there in connection with the Exxon Litigation for sone
time. Wiile neither side clains that it would be financially
unable to litigate away fromtheir home forum Plaintiff is a
national | y-known | aw firm whi ch handl es mass tort litigation
t hroughout the country and which, by the nature of its practice,
is better accustoned to litigate in a foreign forum

Third, the location of the evidence related to the
Exxon Litigation favors transfer to Alaska. Plaintiff contends
that the focus of the instant litigation is restricted to its own
| egal work, and the evidence pertaining to this work being
| ocated in Philadel phia renders the connection to the Exxon
Litigation a red herring. This argunent is unavailing.
Plaintiff narrowly focuses solely on the work it perforned
wi t hout recogni zing that because the instant dispute involves the
al l ocation of work anmong various law firnms, it will be necessary
to have an understandi ng of the correspondi ng | egal work
performed by Defendants in the Exxon Litigation. The evidence
supporting this information, in the formof books and records, is
| ocated in Al aska.

Fourth, the Al aska forum affords the parties an
opportunity to present their cases before a court with

substantial experience with the issues in this case. The fact



t hat Judge Hol | and has presided over the Exxon Litigation since
its inception and is intimately famliar with the nature of the
| egal work required to be perfornmed in the course of the Exxon
Litigation, provides an inimtable insight into the issues
presented in the instant matter.

The public interest factors enunerated in Jumara al so
favor transfer to Al aska. The nost persuasive factor in this
regard i s the expeditious and i nexpensive adm nistration of the
case, i.e., judicial efficiency. As stated above, it is
undi sputed that Judge Holland is intimately famliar with the
Exxon Litigation. Wile the issues here are only a small subset
of the issues presented in the much | arger and conpl ex Exxon
Litigation, an understanding of the |larger context in which the
instant issues arise would be helpful in the adjudication of this
case. To undertake this tutorial, this Court, obviously, would
face a steep learning curve. Wiile this famliarity is not a
prerequisite to adjudicating Plaintiff’s clains, this difficult-
to-replicate perspective will avoid waste of judicial resources.’

Finally, there are at |east tw state actions pending

in Al aska touching upon the issues in this case. One, the

! An additional public factor set forth in Jumara is the
i ssue of enforceability of a judgnent obtained by the plaintiff.
The funds for which Plaintiff would satisfy a judgnent in the
litigation are those funds held in escrow by the EQSF. The EQSF
is afund that is located in Al aska and adm ni stered by attorneys
in Alaska. Judge Holland is responsible for overseeing the
entire adm nistration of the EQSF
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“charging lien” litigation which Plaintiff brought in Al aska, and
in which it succeeded in escrowi ng several mllion dollars to
satisfy a judgnent in this case. Two, the pending arbitration
action surroundi ng i ssues under the Harrington Agreenent is being
litigated in Alaska. Although Plaintiff is not a party to the
arbitration action, Defendants are, and any action to confirm or
vacate the award is likely to be filed in Alaska. The ultimte
resolution of those two di sputes, which at |east tangentially
touch upon the issues in this case, would take place under the
superi nt endency of Judge Holland in Al aska.?®

Based upon the private and public factors di scussed
above, the Court concludes that the convenience of the parties

and the interest of justice warrant a transfer of this case to

8 Judge Holl and has indicated that he is ready, wlling,
and able to accept this dispute in the event of a transfer by
this Court. In a recently issued opinion in the “charging lien”

litigation, he stated:

There is pending in the Pennsylvania litigation a
notion to transfer that case fromthe Eastern District
of Pennsylvania to the District of Alaska. Wile it is
of course the prerogative of the Pennsylvania court to
deci de whether or not a transfer is appropriate, the
under si gned believes that the notion to transfer should
be granted “in the interest of justice.” 28 US.C 8§
1404(a). This court has been the center of activity
with respect to this conplex litigation for 20 years.
This court has background know edge of this litigation
t hat even attorneys who have been peripherally invol ved
may not be able to replicate for a court unfamliar
with the history of this case.

In re The Exxon Valdez, Cv. No. 3:89-cv-95, at *4-5 (D. Al aska
Dec. 7, 2009).
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the United States District Court for the District of Al aska.

[11. CONCLUSI ON
For these reasons, Defendants’ notions to transfer

shall be granted. An appropriate order will issue.



I N THE UNI TED STATES DI STRI CT COURT
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ORDER

AND NOW this 14th day of Decenber, 2009, it is hereby
ORDERED t hat Defendants' notions to transfer venue (doc. nos. 8,
9, 15) are GRANTED and that the case shall be TRANSFERRED to the

active docket of the United States District Court for the

District of Al aska.

| T IS FURTHER ORDERED t hat the case shall be narked

CLGSED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.



