IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCI SCO PEREI RA, on behal f of
hinmself and all others simlarly
si tuat ed
Plaintiffs, : ClVIL ACTI ON
v. : No. 07-cv- 2157
FOOT LOCKER, INC., et al.

Def endant s.

MEMORANDUM and ORDER

Joyner, J. Decenber 7, 2009
Before this Court is a Mdtion to Intervene for Al Purposes

by Intervenor Plaintiffs by the Plaintiffs in Cortes v. Foot

Locker, Inc., No. 06-cv-1046 (S.D.N.Y) (Doc. No. 120), and

responses thereto (Doc. Nos. 123, 124).

BACKGROUND

Plaintiff, Francisco Pereira, on behalf of hinself and
others simlarly situated, filed suit against Foot Locker, Inc.,
by filing a Conplaint with this Court on May 25, 2007.
Plaintiffs alleged violations of federal |aw pursuant to the
Federal Fair Labor Standards Act of 1938, as anended, ("“FLSA"),
29 U.S.C. §8 201, et seq., as well as violations of state |aw,

pursuant to the Pennsylvania M nimum Wage Act of 1968 (“PMMW’),



as anended, 43 Pa.C. S. A § 333.101, et seq., and the Pennsylvani a
Wage Paynent and Collection Act (“PWPCA’), 43 Pa.C.S. A 8§ 260.1
et seq. Cenerally, Pereira seeks to recover unpaid wages and
overtinme conpensation on behalf of hinself and all current or
former “Retail Enpl oyees” of Foot Locker nationw de who
ultimately opt-in to the collective action pursuant to FLSA, 29
US C 8§ 216(b), as well all current and fornmer “Retai

Enpl oyees” enpl oyed in the Commonweal th of Pennsyl vania who do
not affirmatively opt-out of the statew de class action pursuant
to Federal Rule of Civil Procedure 23.

Plaintiffs in Cortes v. Foot Locker, Inc., filed suit on

February 10, 2006, in the U. S. District Court of the Southern
District of New York alleging New York state clainms simlar to

t he Pennsylvania state law clains alleged by Plaintiffs in the
present action, as well as a starkly simlar FLSA claim The
Cortes plaintiffs assert that they | earned of the present action
on Decenber 10, 2008 from docunents gathered in discovery from
their case. On Decenber 23, 2008, the Cortes plaintiffs filed
this Motion to Intervene in Pereira s FLSA action as of right
pursuant to Federal Rule of Civil Procedure 24 (a) (2) and, in the
alternative, perm ssively, pursuant to Rule 24(b) in order to
object to Plaintiff’s notion for collective certification to the

extent that it sought to certify a collective action on behalf of



all non-exenpt enpl oyees of Foot Locker, including the Cortes
putative collective action and class nenbers. The Court granted
Intervenor Plaintiffs’ Mtion on April 27, 2009 (Doc. No. 96) and
allowed the Cortes plaintiffs to intervene for the purpose of
objecting to Plaintiff’s Motion.

Intervenor Plaintiffs are now noving to intervene in this
action for all purposes pursuant to Federal Rule of Cvil

Procedure 24(a) or alternatively, pursuant to Rule 24(Db).

DI SCUSSI ON

. Rule 24(a)(2): Intervention As of Right
The Cortes plaintiffs first argue that they are entitled to

intervene as of right in the instant matter. Federal Rule of
Civil Procedure 24(a)(2) states,

(a) On tinmely notion, the court nust permt anyone

to intervene who: (2) clains an interest relating to

the property or transaction that is the subject of

the action, and is so situated that disposing of the

action may as a practical matter inpair or inpede

the novant’s ability to protect its interests,

unl ess existing parties adequately represent that

i nterest.
The Third Grcuit has held that to intervene as a matter of
right, the intervenor nust establish that: “(1) the application
for intervention is tinely; (2) the applicant has a sufficient

interest in the litigation; (3) the interest may be affected or



inpaired, as a practical matter by the disposition of the action;
and (4) the interest is not adequately represented by an existing

party in the litigation.” Harris v. Pernsley, 820 F.2d 592, 596

(3d Gr. 1987). The burden is on the prospective intervenor to

make the required show ng of all four elenments. U.S. v. Alcan

Al uni num 25 F.3d 1174, 1181 n.9 (3d Gir. 1994).

A. Tineliness

Tineliness is a not a purely tenporal assessnent of the tine
between plaintiff’'s filing and intervenor’s notion. It is well
established that timeliness is determined by the totality of the

circumstances, not just by counting days. United States v. Al can

Alum num 25 F. 3d 1174, 1181-1182 (3d G r. 1994) (citing NAACP v.
New York, 413 U. S. 345, 366 (1973)). Factors to consider in
making the tinmeliness determ nation include "(1) [h]ow far the
proceedi ngs have gone when the novant seeks to intervene, (2) the

prejudi ce which resultant delay m ght cause to other parties, and

(3) the reason for the delay." Choike v. Slippery Rock Univ.,

297 Fed. Appx. 138, 140 (3d Gr. 2008) (citing In re Fine Paper

Antitrust Litig., 695 F.2d 494, 500 (3d Gr. 1982)). Further,

“Iw] here a party takes reasonable steps to protect its interest,
its application should not fail on tineliness grounds.” 1d.

In the instant case, Pereira, extensive discovery has been



done since its 2007 filing and the parties have submtted cl ass
notice to the Court to be approved; however, Intervenor
Plaintiffs quickly moved to intervene for all purposes once they
were encouraged to do so by the Cortes Court. Prior to this
Court’s conditional class certification, the Cortes plaintiffs
had no reason to seek to intervene for all purposes as they
thought that their case in the Southern District of New York
would be sufficient to address their claims. However, Intervenor
Plaintiffs quickly moved for intervention for all purposes after
this Court’s decision on the Motion for Conditional Collective
Certification.

Currently, Foot Locker’s Motion for Leave to Appeal the
Grant of Conditional Collective Certification is pending before
the Court. Additionally, the Court has stayed the joint motion
by the parties in this case for approval of FLSA notice, and
therefore, no notices have been mailed to any putative cl ass
menbers. Thus, the early stage of the Pereira action and the
relative speed of the Cortes plaintiffs’ response Satisfy the
requirenment of tinmeliness in this matter. Although sone delay in
notice wll result to allow Intervenor Plaintiffs to have i nput

on the class notice, this delay will cause no prejudice to the



Peri era class nenbers.?

B. Sufficient Interest and Whether the Interest May Be Affected
or | npaired

The Cortes plaintiffs nust al so denonstrate a “suf ficient
interest” in the case to have the right to intervention. In a
case appealing a denial of intervention, the Third Circuit has
stated that, “[t]o establish a sufficient interest for
intervention, Appellants must demonstrate ‘an interest relating
to the property or transaction which is the subject of the

action.’” Mountain Top, 72 F.3d at 366 (quoting Fed. R. Civ. P.

24 (a) (2)). This interest must be “significantly protectable,”
i.e. “the interest must be a legal interest as distinguished from
an interest of a general and indefinite character.” Liberty

Mut. Ins. Co. v. Treesdale, Inc., 419 F.3d 216, 221 (3d Cir.

2005). Additionally, there must be a tangible threat to the
legal interest of the proposed intervenors; generally, a “mere
economic interest” is “insufficient to support a notion to
intervene.” 1d. Finally, this interest nust be one that may be
“affected or inpaired, as a practical matter, by the disposition

of the action.” Fed. R Cv. P. 24(a)(2).

Y Intervenor Plaintiffs do not seek to anend the class to include
Assi stant Managers, therefore the delay caused by allowing the Cortes
plaintiffs to intervene for all purposes in this suit is snall
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| ntervenors argue that they have a sufficient interest in
the Pereira action because, if the Cortes plaintiffs opt-in to
Pereira, it is likely that the federal court in New York would
dismss their state law clains for |ack of suppl enental
jurisdiction, leaving pursuit of their state |law clains and those
of the putative Cortes class action in a precarious state.
Addi tionally, they contend that they nust ensure that they and
the Cortes putative collective and class action nenbers obtain
the greatest neasure of relief and opportunities available to
t hem

In light of the dual actions, we will analyze any possible
interest that the Cortes plaintiffs may have and the practi cal
i npact of a disposition of the instant action on the Cortes
plaintiffs. The Cortes plaintiffs have presented factual and
| egal cl ains agai nst Foot Locker in their New York action that
are very simlar to those advanced by Pereira. Additionally, the
notice that will be sent nationw de to collective class nenbers
W ll include Cortes plaintiffs in New York who could participate
in the FLSA claim Therefore, current and former Foot Locker
enpl oyees in New York, part of the putative collective Cortes
action, could soon be nenbers of the Pereira action. Thus, we
concl ude that based on the fact that Cortes plaintiffs wll be

asked to opt-in to the Pereira action and becone a nenber of the



Pereira collective class, Cortes plaintiffs have a sufficient
|l egal interest in the Pereira action.

In assessing how this interest may or may not be affected or
inpaired, we then ook to the practical inplications of a
disposition in the instant matter wi thout intervention. This
Court’s conditional certification of a collective action includes
many of the putative Cortes class members. As a result of this,
Judge Hellerstein in the Southern District of New York has stayed
the FLSA claims of the Cortes plaintiffs and advised them to
intervene for all purposes in this litigation. Movants argue
that Judge Hellerstein only has two options regarding the
remaining FLSA claims in the Southern District of New York: (1)
keep the Cortes FLSA action to the extent it seeks to certify a
collective action of Assistant Managers, who are not included in
the present case; or (2) transfer all of the FLSA claims to the
Eastern District of Pennsylvania. The movants argue that the
interests of the Cortes plaintiffs who worked as Assistant
Managers will be impaired if they cannot participate fully in
this case. Movants fear that without full participation in this
case, the Court may reach a decision on the merits of Plaintiffs’
FLSA claims without hearing the Assistant Managers’ FLSA claims
which would prevent the Assistant Managers in Cortes from fully

litigating their FLSA claims. Collateral estoppel is of



particular concern in this case because the factual and legal
issues in Pereira and Cortes are virtually identical.

Hence, after reviewing the facially simlar factual and
| egal clains of the two actions and assessing the possible
affects of not allowing Cortes plaintiffs to intervene, we find
that Cortes plaintiffs have a sufficient interest that could be

affected or inpaired by this action.

C. Interest Is Not Adequately Represented By an Existing Party in
the Litigation

The burden of show ng i nadequacy is satisfied by a “show ng
that (1) although the novant's interests are simlar to those of
one of the parties, they diverge sufficiently that the existing
party cannot devote proper attention to the novant's interests;
(2) there is collusion between the existing parties; or (3) the
representative party is not diligently prosecuting its suit.”

Br adbur n Parent/ Teacher Store, Inc. v. 3M 2004 U S. Dist. LEXIS

25246, at *13-14 (E.D. Pa. Dec. 10, 2004) (citing United States

V. Alcan Alumnum Inc., 25 F.3d 1174, 1185 n.15 (3d Gr. 1994)).

O herwise stated, if the person seeking to intervene has the sane
goal as the existing party, there is a presunption of adequacy;
“[t]o overcone the presunption of adequate representation, the

proposed intervenor nust ordinarily denonstrate adversity of



interest, collusion, or nonfeasance on the part of a party to the

suit.” Inre Cnty. Bank of Northern Virginia, 418 F. 3d 277, 315

(3d Cr. 2005) (citing Int'l Tank Terminals, Ltd. v. MV Acadia

Forest, 579 F.2d 964, 967 (5th Gr. 1978)).

Considerations (2) and (3) are not substantially at issue
here, as there has been no allegation of collusion of the parties
and Pereira plaintiffs are sufficiently prosecuting the suit by
filing for collective certification and otherwise litigating this
action. Hence, the Court focuses on whether the interests of the
i ntervenors diverge sufficiently fromthose of the existing
party, such that the existing party cannot devote adequate
attention to the novants’ interest and the interests are adverse.

This factor dovetails with the concerns raised in Part |(B)
regarding the Cortes plaintiffs’ possibility of litigating dual
actions in New York and Pennsyl vani a and the concerns about
collateral estoppel. Presumably, the Cortes plaintiffs with
viable FLSA claims would have their FLSA claims adequately
represented in the Pereira action, as the FLSA claims are
substantively the same and share the same goal. However, New
York plaintiffs with FLSA claims clearly also have New York
claims that they are litigating together in Cortes. The New York
state claims would involve more relief than the FLSA statutes, as

plaintiffs may claim damages for up to six years, as opposed to
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three under FLSA. Thus, in litigating the FLSA claims and New
York state claims together, the New York plaintiffs’ substantive
goal may be different than that of the Pennsylvania plaintiffs’
FLSA claim.

Additionally, the Cortes plaintiffs are alleging FLSA claims
that arose while they held the title of Assistant Manager.
Plaintiff has not included Assistant Managers in their FLSA class
while the Cortes class includes Assistant Managers.? Since
Plaintiff does not seek to represent the interests of class
members who were employed by Foot Locker as Assistant Managers,
he cannot adequately represent the Cortes plaintiffs. The Cortes
plaintiffs need to be involved in this case in order to prevent
any decisions which might negatively affect the class in Cortes
which is not identical to the class in this case, but has many
overlapping potential class members.

As we find that Cortes plaintiffs have noved tinely, with an
interest that may be affected by a disposition in the present
action and that nmay not be adequately presented by Pereira
plaintiffs, we hold that the Cortes plaintiffs may intervene as

of right.

21t should be noted that Intervenor Plaintiffs have clai med t hey do not
want to enlarge the class in this case to include Assistant Managers and that
they nmerely seek to ensure that any clains the Assistant Managers have which

may be different fromthe class in this case are protected.
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1. Rule 24(b): Perm ssive Intervention

In the alternative, intervenors ask that they be allowed to
perm ssibly intervene in the Pereira action pursuant to Rul e
24(b). Intervention is wthin the court's discretion and the
court considers "whether the intervention will unduly delay or
prejudi ce the adjudication of the rights of the original
parties." Fed. R CGv. P. 24(b). Even if we had found that
Cortes plaintiffs could not intervene as of right, we would have
hel d that they could intervene permssively. The Pereira action
and the Cortes action share commobn questions of fact or |aw and,
the intervention of the Cortes plaintiffs will not unduly del ay
or prejudice the Pereira plaintiffs as class notice has not yet

been sent out, as discussed above.

1. Rule 24(c): Notice and Pl eadi ng Requirenents

Plaintiff argues that Cortes plaintiffs have not conplied
with Federal Rule of Civil Procedure 24(c) which requires that
the “notion nust state the grounds for intervention and be
acconpani ed by a pleading that sets out the claimor defense for
which intervention is sought.” Fed. R CGv. P. 24(c). Cortes
plaintiffs have clearly stated the clains to which they seek to
intervene and have, in effect, conplied with the rule by stating

the grounds for their intervention. Additionally, the Cortes

12



plaintiffs attached their pleading from the New York action which
contains the overlapping FLSA claims in which it seeks to
intervene. The claims on Cortes plaintiffs have stated that they
wish to intervene as full party plaintiffs and participate in the
litigation as such.

The interpretation of this rule is generally |iberal,
particularly when the actions of the novant have provided the

basis and nature for their intervention. Phi | adel phi a Recycli ng

& Transfer Station v. City of Philadelphia, 1995 U S. Dist. LEXIS

12773, at *8 (E.D. Pa. Aug. 29, 1995) (“Liberal construction of
the rule is especially appropriate when the policy behind Rule
24(c) of providing notice to the existing parties of the basis
and nature of the intervenor's claimhas been satisfied.”).

The fact that a separate recounting of the claimis not attached
to the notion will, in this instance, not be fatal to their

nmotion to intervene.

CONCLUSI ON

Pursuant to Federal Rule of G vil Procedure 24(a)(2), Cortes
plaintiffs’ Mdtion to Intervene for Al Purposes is granted.

An appropriate Order is attached.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCI SCO PEREI RA, on behal f of
himsel f and all others simlarly
si tuat ed
Plaintiffs, : CIVIL ACTI ON
v. : No. 07-cv-2157

FOOT LOCKER, I NC.; DCES 1 through
10, i ncl usi ve,

Def endant s.

ORDER

AND NOW this 7th day of Decenber, 2009, upon
consi deration of Myvant Cortes plaintiffs’ Mtion to Intervene
for Al Purposes by Intervenor Plaintiffs (Doc. No. 120), and
responses thereto (Doc. Nos. 123, 124), it is hereby ORDERED t hat
the Motion to Intervene for Al Purposes is GRANTED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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