IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTO NETTE COLLAZO : CVIL ACTI ON
VS.
NO. 08-CV-2520

OPTI ON ONE MORTGAGE CORP. ,
ET. AL

MVEMORANDUM AND ORDER

JOYNER, J. November 16, 2009

This civil action has been brought before the Court for
adj udi cation of the Defendants’! Motion for Judgnent on the
Pl eadi ngs. The notion shall be granted for the reasons given in
t he paragraphs which foll ow

Fact ual Backgr ound

Al t hough the conplaint is poorly pled, it appears that this
case has its origins in a residential nortgage which the
plaintiff, Antoinette Col azzo, obtained on Septenber 25, 2000
from Def endant Option One Mrtgage Corporation. At sone point,
whi ch cannot be gl eaned fromthe face of the conplaint, the
nort gage was sold and/ or assigned to Defendant Wells Fargo Bank
and thereafter, “in or around Septenber 2002, Defendants

wrongfully foreclosed upon Plaintiff when she was only

1 Athough filed by the attorney for Defendant Option One Mbrtgage
Corporation only, he indicates that the notion is being filed on behal f of
both Option One and Wells Fargo Bank, which the plaintiff identifies in her
conpl aint as being the “Foreclosing Entity.” (Conplaint, {8).



approximately two (2) weeks behind on her nortgage.” (Conplaint,
s 8, 13). Purportedly, Option One’s foreclosure action, which
was instituted in January, 2003, contained certain “inproper
del i nquency cal cul ati ons” and deficient notices under various
Pennsyl vani a statutes. It further appears that the plaintiff
filed for some type of bankruptcy protection sonetinme between
2003 and 2006 and that she further filed an adversary action
agai nst Option One in 2006. (Conplaint, s 14, 19, 20). This
adversary action was settled “in or around Novenber 2006,” and
“Plaintiff and Defendants agreed to a settlenment where Defendants
woul d stop their foreclosure and send Plaintiff an accurate Act
6/91 Notice.” (Conplaint, {15).

The conplaint further avers that “[o]n or about Septenber
13, 2007,” a second nortgage foreclosure action was filed by
Wl ls Fargo against the plaintiff “based on the sane | oan
al ready, subject to a default judgnent,” that this filing was
sonehow “wongful,” that as a result, a default judgnent was
entered against Plaintiff which resulted in a schedul ed Sheriff’s
sale of the property, and that the plaintiff stopped the sale by
again filing Bankruptcy and invoking the automatic stay of
proceedi ngs. (Conplaint, s 18, 21-23). Plaintiff further
clainms that she suffered injuries fromthe defendants’ allegedly
wr ongful conduct “including but not limted to: (1) pain and

suffering, including enotional distress and enbarrassnent; (2)



damages to credit rating and/or credit defamation; (3) financial

| oss(es), including |ost opportunity(ies) and/or equity; (4) |oss
and/ or possible | oss of the prem ses; (5) attorneys fees and
court costs; and/or (6) aggravation of a pre-existing
condition(s).” (Conplaint, 125). On the basis of these
factual avernments, Ms. Col azzo’s conpl ai nt sought relief under
the followng state |law theories: Slander of Title (Count 1),
Wongful Use of Cvil Proceedings and/or Dragonetti Act (Count
1), Abuse of Process (Count II11), Breach of Contract (Count 1V),
Negl i gence (Count VI), Fraud/Fraud on the Court (Count VII), and
for violation of the Pennsylvania Unfair Trade Practices and
Consuner Protection Law (“UTPCPL") (Count X). Also included in
the conplaint are three counts for relief for violations of the
followng federal laws: (1) the Cvil R ghts Act, 42 U S.C. 81983
(Count V); (2) the Fair Credit Reporting Act, 15 U S. C. 81681,

et. seq., (Count VIIl) and (3) the Fair Debt Collection Practices
Act, 15 U. S.C. 8§ 1692, et. seq. (Count IX). The defendants filed
Answers to the Conplaint and now nove for judgnent on the

pl eadi ngs pursuant to Fed. R Cv. P. 12(c).

St andar ds _Governi ng Rule 12(c) Motions

Federal Rule of G vil Procedure 12(c) permts a notion for
the entry of judgnent on the pleadings to be nade “after the
pl eadi ngs are cl osed but within such tinme as not to delay the

trial.” Goebel v. Houstoun, Cv. A No. 01-2386, 2003 U.S. Dist.




LEXI S 6588 at *3 (E.D. Pa. March 31, 2003). A notion for
judgnent on the pleadings is a procedural hybrid of a notion to

dismss and a notion for summary judgnent. Westport |nsurance

Corp. v. Black, Davis & Shue Agency, Inc., 513 F. Supp. 2d 157,

162 (M D. Pa. 2007). Judgnent will not be granted unless the
nmovant clearly establishes there are no material issues of fact,

and he is entitled to judgnent as a matter of law Sikirica v.

Nat i onwi de I nsurance Co., 416 F. 3d 214, 220 (3d G r. 2005);

CoreStates Bank, N.A. v. Huls Anerica, Inc., 176 F.3d 187, 183

(3d Cir. 1999). In ruling on such notions, the courts nust view
the facts presented in the pleadings and the inferences to be
drawn therefromin the |ight nost favorable to the nonnovi ng

party. Sikirica, supra.

Al though Rule 12(d) provides in part: “[i]f, on a notion
under Rule 12(b)(6) or 12(c), matters outside the pleadings are
presented to and not excluded by the court, the notion nust be
treated as one for summary judgnent under rule 56...,” the Third
Circuit has held that “[merely attaching docunents to a Rule
12(c) notion, however, does not convert it to a notion under Rule

56." C(Citisteel USA, Inc. v. General Electric Co., No. 03-1197,

78 Fed. Appx. 832, 835, 2003 U.S. App. LEXIS 22288, *7 (3d Gr
Cct. 28, 2003). In ruling on such a notion, a trial court “may
consi der an undi sputably authentic docunent that a defendant

attaches as an exhibit to a notion to dismss if the plaintiff’s



clainms are based on the docunent.” |d., quoting PBGC v. Wite

Consol . Indus., 998 F. 2d 1192, 1196 (3d G r. 1993). (and

di scussing the recogni zed overlap of standards between a Rule
12(b)(6) notion to dism ss and Rule 12(c) notions). See also,

Shelly v. Johns Manville Corp., 798 F.2d 93, 97, n.4 (3d G

1986). “Further, in ruling on the notion, a court generally ‘has
di scretion to address evidence outside the conplaint...’”

Citisteel, supra., quoting Pryoer v. NCAA, 288 F.3d 548, 558 (3d

Cr. 2002). In accord, Tilbury v. Aanes Hone Loan, No. 06-1214,

199 Fed. Appx. 122, 125, 2006 U.S. App. LEXIS 22884 *8 (3d Gir
Sept. 7, 2006) (noting that “[w] hen reviewi ng a conplaint under
Fed. R Cv. P. 12(b)(6), a court may exam ne the facts as
alleged in the pleadings as well as ‘matters of public record,
orders, exhibits attached to the conplaint, and itens appearing

in the record of the case.’” and citing Gshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384-85, n.2 (3d G

1994)) .

Di scussi on

In noving for judgnent on the pleadings, Defendants assert,

inter alia, that the plaintiff’s clains? are barred by the

2 In the first sentence of her Menorandum of Law in Support of

Plaintiff’s Response in Qpposition to the Mdtion for Judgnent on the

Pl eadings, Plaintiff wites: “[s]trictly for efficiency (and not as an

admi ssion) Plaintiff concedes withdrawal of all of her causes of action except
under the Unfair Trade Practices and Consumer Protection Law (“UTPCPL" or
“CPL").” W interpret this “concession” to mean that the Plaintiff has
voluntarily withdrawn all of her clains for relief except for that contained
in Count X of the Conplaint.



Rooker - Fel dman and cl ai m precl usi on doctrines and that Count X
fails to state a cause of action under the Pennsylvani a UTPCPL
W agree.

Under the Rooker-Fel dman doctrine® federal district courts
| ack subject matter jurisdiction over actions in which relief is
sought that would effectively “reverse a state court decision or

void its ruling.” S. Washington Avenue, LLC v. Wlentz, Goldnman

& Spitzer, P.A., 259 Fed. Appx. 495, 498, 2007 U.S. App. LEXIS

29356 (3d Cir. Dec. 31, 2007), quoting Taliaferro v. Upper Darby

Twp., 458 F.3d 181, 192 (3d Gr. 2006). The Suprene Court has
expl ained that this doctrine is narrow and confined to cases
“brought by state-court |osers conplaining of injuries caused by
state-court judgnents rendered before the District Court
proceedi ngs comrenced and inviting District Court review and

rejection of those judgnents.” Exxon Mbil Corp. v. Saudi Basic

| ndustries Corp., 544 U.S. 280, 284, 125 S. C. 1517, 1521-1522,

161 L. Ed. 2d 454 (2005); dark v. Beard, 288 Fed. Appx. 1, at

*2, 2008 U.S. App. LEXIS 14570 at *2 (3d Cir. July 10, 2008).
In other words, the doctrine applies only when a plaintiff asks a

district court to redress an injury caused by the state court

3 The Rooker-Fel dman doctrine is the result of two Supreme Court

cases. Rooker v. Fidelity Trust Co., 263 U. S. 413, 44 S. C. 149, 68 L. Ed.
362 (1923) and District of Colunbia Court of Appeals v. Feldman, 460 U.S. 462,
103 S. &. 1303, 75 L. Ed. 2d 206 (1983). The doctrine precludes federal
review of lower state court decisions, just as it precludes review of the
decisions of a state’'s highest court. Port Authority PBA v. Port Authority of
New Yorka and New Jersey Police Dept., 973 F.2d 169, 177 (3d Cir. 1992).
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judgment itself - not when a plaintiff merely seeks to re-
litigate a claimor issue already litigated in state court.

Moncrief v. Chase Manhattan Mrtgage Corp., No. 07-4145, 275 Fed.

Appx. 149, 152, 2008 U.S. App. LEXIS 8779 at *5 (3d Cr. Apr. 23,
2008) .

A claimis barred by Rooker-Fel dman under two circunstances:
first, if the federal claimwas actually litigated in state court
prior to the filing of the federal action or, second, if the
federal claimis inextricably intertwwned with the state
adj udi cation, neaning that federal relief can only be predicated

upon a conviction that the state court was wong. |In re Knapper,

407 F. 3d 573, 580 (3d Cr. 2005), quoting Walker v. Horn, 385

F.3d 321, 329 (3d Cir. 2004). In either case, Rooker-Fel dman
bars a litigant’s federal clains and divests the District Court
of subject matter jurisdiction over those clains. 1d.

Here, the essence of the defendants’ Rooker-Fel dman ar gunent
is that by bringing suit in this matter, the plaintiff is
endeavoring to effectively reverse the outcone of the foreclosure
proceedi ngs brought against her and her property in Pennsyl vania
state court in which a default judgnent was entered agai nst her
and her husband, foreclosure proceedi ngs conmenced and the

property sold at Sheriff’'s Sale on June 17, 2008.* |In support of

4 This was sone three weeks after the plaintiff instituted this

[awsuit in this court on May 30, 2008.



the instant notion, Defendant urges us to follow the reasoning of

our | earned coll eague, Judge Sanchez, in Laychock v. WIlls Fargo

Hone Mortgage, Cv. A No. 07-4478, 2008 U. S. Dist. LEXIS 57050

(E. D. Pa. July 28, 2008). However, that case appears to be just
one of several such cases instituted in this district by the
plaintiff's attorney that are strikingly simlar to the one now
at hand insofar as the facts and the causes of action advanced

are concerned. See, e.d., In re Knapper, 407 F.3d 573 (3d G

2005); Sherk v. Countryw de Hone Loans, Inc., Cv. A No. 08-

5969, 2009 U.S. Dist. LEXIS 68628 (E. D. Pa. Aug. 6, 2009) and

Andrew v. Ivanhoe Financial, Inc., GCGv. A No. 07-729, 2007 U. S.

Dist. LEXIS 73023 (E. D. Pa. Sept. 28, 2007). See Al so, Moncrief

v. Chase Manhattan Mortg. Corp., No. 07-4145, 275 Fed. Appx. 149,

2008 U. S. App. LEXIS 8779, 2008 W. 1813161 (3d Cir. Apr. 23,

2008) (Nearly identical facts but Plaintiff acting pro se). 1In
each, the defendant |ender(s) invoked the Rooker-Fel dman doctrine
in support of their notion for dismssal of the plaintiff’s TILA,
FDCPA, FCEUA, UTPCPL, fraud, negligence, etc. clains arising out
of nortgage foreclosure actions in which default judgnments had
been entered and Sheriff’'s sales held. 1In each, the District
Court and/or the Third Grcuit Court of Appeals dism ssed those
clains for the reason that subject matter jurisdiction was

| acki ng as a consequence of Rooker-Fel dman. By way of exanple as

noted by Judge Savage in Sherk, the question of whether the



| ender:

“had the legal right to foreclose on the nortgage |oan”(s)
at issue “has been determned in state court and cannot be
reconsi dered by a federal court.”

2009 U.S. Dist. LEXIS at *21.
The Third Crcuit made a sim |l ar observation in Knapper when
it held that the plaintiff in that case:

“can only prevail if a federal court concludes that the
state courts’ default judgnments were inproperly obtained.
Therefore, she can not prevail on her federal claimwthout
obtai ning an order that would negate the state court’s

j udgnent[s].”

407 F.3d at 581.
Finally, to quote Judge Sanchez in Laychock:

I n Pennsyl vani a, a foreclosure judgnent against the

nort gagor nmeans ‘the nortgage is in default, that the

nort gagors have failed to pay interest on the obligation,
and that the recorded nortgage is in the specified anmount.
Cunni nghamv. McWIllians, 714 A 2d 1054, 1056-57 (Pa. Super.
1998) (internal citations omtted). A nortgage foreclosure
al so depends ‘upon the existence of a valid nortgage. ..

Al'l her clains for nonetary damages, except for TILA HOEPA,
and RESPA, would require ne to decide Wells Fargo and
Wachovi a wongful |y doubl e-debited her account and initiated
a wongful foreclosure against her. Such a decision
requires ne to find the Phil adel phia Court of Common Pl eas
Judge’ s decision, [that] Laychock failed to nake her nonthly
nort gage paynents was wong. ...° (citing Moncrief, 2008

U.S. App. LEXIS at *1-*2.)6

5 specifically, as to the UTPCPL claimin Laychock, the Court noted

that the plaintiff there had to prove that Wachovia and Wl ls Fargo “engaged
in any other fraudul ent or deceptive conduct which creates a likelihood of
confusion or of msunderstanding,” citing 73 P.S. 8201-2. Laychock, 2008 U.S.
Dist. LEXIS at *21. “To find Wlls Fargo and Wachovi a engaged in fraudul ent

or deceptive conduct, | would have to find they wongfully w thdrew noney from
her account and wongfully initiated the forecl osure proceedings.” 1d.

® In Moncrief, the plaintiffs had |ikew se been the defendants in a

nort gage foreclosure acti on commenced agai nst them and their home by their
Mort gagor in state Common Pleas Court, to which they failed to respond and a

9



Laychock, at *7, *10.

In each of the foregoing decisions, the Court concluded that
the plaintiff[‘s] clainms in the federal action were “inextricably
intertwned” with the state adjudication and thus the district
court | acked subject matter jurisdiction to adjudicate each one
of them?’ Attached to the defendants’ notion here are copies of
the docket entries fromthe Phil adel phia Court of Common Pl eas
evincing that a judgnment by default was entered on Novenber 27,
2007 against the plaintiff in the nortgage forecl osure action
brought agai nst her by Wells Fargo Bank, that no appeal was taken
fromthat judgment, that the property was sold at Sheriff’'s Sale

on March 4, 2008 (Exhibit “B") and that an action in ejectnent is

default judgnent was entered against them Several years after the entry of
the default, the subject property was sold at a sheriff’'s sale and an

ej ectment action was filed against the plaintiff by the purchaser. It was
only after the ejectnent action was filed that the plaintiff filed suit in

U S District Court alleging that the defendants had engaged in a nortgage
fraud schene and mani pul ated her into an illegal foreclosure so as to deprive
her of their hone. Upon the defendants’ notions to dismss, the District
Court dismssed the plaintiff’s conplaint under the Rooker-Fel dman doctrine
and the Third Circuit affirmed, reasoning that “[hlere at least in part,
Moncri ef seeks redress fromthe state court’s judgnment in the forecl osure
action. Accordingly to the extent that Mncrief seeks to ‘appeal from the
state court’s foreclosure judgnent, the District Court correctly dismssed the
cl ai m under Rooker-Fel dman.” Moncrief, 275 Fed. Appx. at 153.

7 Just a few days ago, the Third Circuit re-affirmed the application

of Rooker-Feldman to bar an adversary action where the relief sought was

resci ssion of a previously forecl osed nortgage. Noting that “a nortgage
forecl osure acti on depends upon the existence of a valid nortgage,” and that
“a favorable decision for [the plaintiffs] in the federal courts would prevent
the Court of Common Pleas fromenforcing its order to forecl ose the nortgage,”
the Third Crcuit affirmed the hol dings of the Bankruptcy and the Eastern
District Court that Rooker-Fel dman precluded their jurisdiction over the
plaintiff’s rescission claimbecause it was inextricably intertwined with the
Conmon Pl eas Court’s forecl osure judgnment. Madera v. Aneriquest Mortgage Co.,
No. 08-2205, 2009 U.S. Dist. LEXIS 24804 at *8 (Nov. 12, 2009).

10



pendi ng against the plaintiff (Exhibit “C). 1In Count X of her
Conpl aint, the plaintiff seeks the following relief fromthe
Court ostensibly under the Pennsylvania Unfair Trade Practices
and Consumer Protection Law, 73 P.S. 88201-1(v), 201-2(xxi) and
201- 3. 1:
(a) Rescission of the |oan, including a declaration that
Plaintiffs are not liable for any finance charges or other

charges i nposed by Defendants;

(b) Term nation of any security interest in Plaintiffs’
property which may have been created under the | oan;

(c) Return of any noney or property given by Plaintiffs to
anyone, including Defendants, in connection with the
transacti on;
(d) Statutory danages;
(e) Forfeiture and return of |oan proceeds;
(f) Damages, including (i) actual damages; (ii) treble
damages, (iii) attorneys fees and expenses, and costs of
suit and (iv) punitive danages.
Pl.”s Conmpl., 154(V).
G ven that the nature of the relief sought under
subpar agraphs (a), (b) and (e) of Count X would require this
Court to find that the judgnent by foreclosure was entered
erroneously, we conclude that we | ack the requisite subject
matter jurisdiction under the Rooker-Fel dman doctrine to
adj udi cate those portions of the plaintiff’s sole, remnaining
(UTPCPL) claim The notion for judgnment on the pleadi ngs shal

therefore be granted as to subparagraphs (a), (b) and (e) of

Count X on the grounds of the Rooker-Fel dman doctri ne.

11



As to the remaining portions of Plaintiff’'s UTPCPL claim we
find that they are also barred, albeit by the clai mpreclusion
doctrine. Indeed, for claimpreclusion, also known as res
judicata to apply, there nust have been a final judgnent on the
merits in a prior suit involving the sanme parties or their
privies and a subsequent suit based on the sane cause of action.

Montana v. United States, 440 U. S. 147, 153, 99 S. C. 970, 973,

59 L. Ed. 2d 210 (1979); Color-Plus Leather Restoration System

LLCv. Vincie, Cv. A No. 04-1925, 198 Fed. Appx. 165, 167 (3d

Cr. Cct. 3, 2006). Pursuant to the doctrine of res judicata,
“any final valid judgnent on the nerits by a court of conpetent
jurisdiction precludes any future suit between the parties or

their privies on the sane cause of action.” WIllianms v. Wlls

Fargo Hone Mortgage, Inc., Cv. A No. 06-3681, 2006 U.S. Dist.

LEXI'S 93860 (E. D. Pa. Dec. 29, 2006), quoting R.S Financi al

Corp. v. Koval chick, 552 Pa. 588, 716 A 2d 1228 (1999).8

Cl ai m precl usion applies not only to clainms actually
litigated, but also to clains which could have been litigated

during the first proceeding if they were part of the same cause

8 W apply the federal law of res judicata in resolving this notion

i nasmuch as the prior action upon which invocation of the doctrine is based
occurred in federal, bankruptcy court. See, e.d., RegScan, Inc. v. Brewer,
Civ. A No. 04-6043, 2006 U.S. Dist. LEXIS 6412 at *15 (E.D. Pa. Feb. 17,
2006), citing Allegheny International v. Allegheny Ludlum Steel Corp., 40 F.3d
1416, 1429 (3d Gr. 1994). This is a distinction without a difference,
however, as the test for the application of res judicata is essentially the
same under Pennsylvania | aw as under federal |law. See, Lubrizol Corp. v.
Exxon Corp., 929 F.2d 960, 963 (3d Cir. 1991); Radacovich v. Radacovich, 2004
Pa. Super. 82, 846 A.2d 709, 715 (Pa. Super. 2004); RegScan, Inc., supra;
Tyler v. ONeill, 52 F. Supp. 2d 471, 474, n. 1 (E.D. Pa. 1999).

12



of action. Rouse v. I1-1V, Inc., No. 08-3922, 2009 U S. App.

LEXIS 10506 at *16 (3d Cr. My 14, 2009); Turner v. Crawford

Square Apartnents 111, L.P., 449 F.3d 542, 548 (3d G r. 2006);

Balent v. City of WIlkes-Barre, 542 Pa. 555, 669 A 2d 309, 313

(1995). In this way, the doctrine of res judicata/claim
preclusion is intended to ensure the finality of judgnents and

prevent repetitive litigation. Brown v. Felsen, 442 U S. 127,

131, 99 S. C. 2205, 2209, 60 L. ed. 2d 767 (1979). It should be
noted that two actions are generally deened to be the sanme where
there is an essential simlarity of the underlying events rather

than on the specific legal theories invoked. RegScan, supra.,

citing, inter alia, Gegory v. Chehi, 843 F.2d 111, 117 (3d Cr

1988). The courts should therefore | ook to whether the acts
conpl ai ned of and the demand for relief are the sane; whether the
theory of recovery is the sane, whether the w tnesses and
docunents necessary at trial are the sanme, and whether the
material facts alleged are the sane. |d.

Applying these principles to the matter at hand, we observe
that, in subparagraphs (c), (d) and (f) of Count X, M. Colazzo
seeks nonetary damages, counsel fees and the return of any noney
or property “given ... in connection with the transaction.”
Clearly, these damages and/or the plaintiff’'s alleged entitlenent
to them coul d have been sought and/or asserted as a defense and

of fset in the underlying nortgage foreclosure action. Plaintiff,

13



however, apparently elected not to do so, in that she chose to
file this, separate action instead of an answer with
counterclains in state court. The consequence of that deci sion,
however, is that she is precluded from bringing them now.

G ven these findings, we see no need to address the
def endants’ remaining challenge to the sufficiency of the
plaintiff’s pleading of Count X as we now enter the attached

order granting the notion for judgnent on the pleadings.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTO NETTE COLLAZO : ClVIL ACTI ON
VS.
NO. 08-CV-2520

OPTI ON ONE MORTGAGE CORP. ,
ET. AL

ORDER

AND NOW this 16t h day of Novenber, 2009, upon
consi deration of Defendants’ Motion for Judgnent on the Pl eadi ngs
(Doc. No. 16), the Plaintiff’'s Reply thereto and the suppl enent al
reply briefs of the parties, it is hereby ORDERED that the Mdtion
i S GRANTED and Judgnent is hereby entered in favor of the
Def endants and against the Plaintiff as a matter of law for the

reasons set forth in the precedi ng Menorandum Qpi ni on.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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