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Plaintiff, Terri A. Brennan, purchased an over-the-
counter drug (a nasal decongestant) at a Rite Aid drugstore in
Trevose, Pennsylvania. After she returned to her hone, she
di scovered that the expiration date of the product had passed
several nonths before the sale. She has brought this putative
cl ass action on behalf of all persons in the United States who
have purchased “expired” products fromthe defendant. She seeks
(1) injunctive relief, prohibiting defendant from selling expired
products, and requiring the defendant to make refunds in each
such case; and (2) danmages, for each nenber of the proposed class
who can establish damages.

On February 26, 2009, this Court dism ssed wthout
prejudice “Plaintiff’s First Amended C ass Action Conplaint” for
failure to state a claim Plaintiff has filed a “Second Anended

Class Action Conplaint,” alleging breach of the inplied warranty

of merchantability (Count 1), breach of contract (Count I1),



breach of inplied contract (Count I11), and breach of various
state consuner protection laws (Counts IV - Xl).! Defendant has
filed a notion to dismss for failure to state a cause of action
and a notion to strike the class allegations.

Plaintiff has invoked the jurisdiction of this Court
pursuant to 28 U.S.C. 8§ 1332(d), the O ass Action Fairness Act.
She asserts that the ampbunt in controversy exceeds $5 mllion,
the putative plaintiff class has nmenbers with diverse citizenship
from def endant, and the class contains nore than 100 nenbers.
Plaintiff seeks to maintain a class action under Federal Rule of
Civil Procedure 23(b)(2), arguing that the primary relief sought
is injunctive relief. 1In the alternative, plaintiff seeks
certification under Federal Rule of G vil Procedure 23(b)(3).

In dismssing “Plaintiff’s First Arended Cl ass Action
Conplaint,” | directed counsel to address the propriety of class
certification at an early stage should plaintiff re-file her
claim | conclude that, pursuant to Federal Rule of G vil
Procedure 23(d)(1)(D), the class allegations nust be stricken.

To certify a class, the plaintiff nust neet the
nunmerosity, commnality, typicality, and adequacy of
representation requirenents of Rule 23(a), and al so denonstrate,

under Rule 23(b)(2), that she seeks primarily injunctive relief

Plaintiff alleges clains under Pennsylvania, OChio,
California, Mchigan, Georgia, Virginia, New Jersey, and New York
consuner protection statutes.



and defendant has acted on grounds generally applicable to the
plaintiff class. Here, Ms. Brennan cannot satisfy the

requi renents of Rule 23(a), and the certification of a plaintiff
class is i nappropriate.

Plaintiff cannot establish commonality of |law or fact or the
typicality of her clainms. At a mninmm each nenber of the
putative plaintiff class would have to offer proof that she
purchased a product fromRite Aid, the product was expired, and
that plaintiff was ignorant of the expiration date. Depending
upon the theory of recovery, the class nenbers possibly would
have to prove that they read and relied upon Rite Ald's Code of
Ethics. Al of these issues would require mni-trials before
certifying the class and reaching the nerits of the case. Each
purchase of an expired product is a distinct and separate
transaction. The proof that Ms. Brennan offers to support her
claimw ||l be inadequate to support a claimfor other nenbers of
plaintiff class.

Even if a plaintiff class could be certified, this
Court would be required to interpret the |Iaws of nunerous states
as applied to a wwde variety of dissimlar products. According to
Plaintiff, Rite Ald operates 5,059 stores in 31 different states.
In “Plaintiff’s Second Anended Cl ass Action Conplaint,” M.
Brennan alleges that Rite Aid sold a variety of expired products,

i ncludi ng food, drugs, and infant fornmula. Each plaintiff’s



claimwould require an individualized factual inquiry and
application of |law that nmakes a class action inappropriate.
Plaintiff cannot maintain a claimunder the C ass
Action Fairness Act and there is no |onger any basis for federal
jurisdiction. Plaintiff has not asserted any federal clains and
there is no diversity jurisdiction because plaintiff and
def endant are both residents of Pennsyl vani a. ?
The class allegations are stricken, and the case
di sm ssed for |lack of subject matter jurisdiction.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.

2Def endant Rite Aid Corporation is a Del aware corporation
with its headquarters in Canp H|Il, Pennsyl vani a.
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ORDER

AND NOW this 7" day of Cctober 2009, upon
consi deration of Defendant’s Mdtion to Dismiss and Strike C ass
Al l egations, |IT IS ORDERED:

1. The class allegations are deened stricken from
Plaintiff’s Second Anended Conpl ai nt pursuant to Federal Rule of
Cvil Procedure 23(d)(1)(D).

2. The notion to dismss is GRANTED. Plaintiff’s Second
Amended Cl ass Action Conplaint is DI SM SSED wi t hout prejudice for

| ack of subject matter jurisdiction in this Court.

BY THE COURT:

/[s/ John P. Fullam
John P. Fullam Sr. J.




