IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TONY JACKSON : ClVIL ACTI ON
V. :
PLANCO : NO. 08-5144
NVEMORANDUM
Dal zel I, J. Sept enmber 29, 2009

Plaintiff Tony Jackson sues his former enployer, PLANCO
Fi nancial Services, L.L.C. ("PLANCO'), for discrimnation and
retaliation pursuant to the Anericans with Disabilities Act
("ADA"), the Famly Medical Leave Act ("FM.A"), and the
Pennsyl vani a Human Rel ati ons Act ("PHRA"). Jackson clains that
PLANCO di scri m nat ed agai nst hi m based on his disability when it
term nated his enploynent on May 8, 2007. He al so contends that
PLANCO retal i ated agai nst himfor conplai ni ng about the all eged
discrimnation and a supervisor's negative treatnent of himafter
he took nedical |eave.

PLANCO noves for summary judgnment on all of Jackson's
clains. For the reasons we discuss below, we will grant that

nmotion and dismss this action.



Fact ual Backqgr ound

As is often the case with enpl oynent discrimnation

cases, we will begin with a |l engthy canvass of the record.

A Jackson’ s Enpl oyment at PLANCO and
Enpl oyees’ Di scussions About and Use of @uns

PLANCO i s a subsidiary of The Hartford, which is an
i nsurance corporation. Declaration of Mary Creedon, Def. Ex. A
at 1. Plaintiff Tony Jackson began to work at PLANCO as a
tenporary enpl oyee in Septenber of 2004. Jackson Dep. At 35. In
Decenber of that year, PLANCO hired himas a full-tinme enpl oyee
to be its Lotus Notes Adm nistrator. 1d. at 36. Lotus Notes is a
coll ection of software prograns used for several functions,
i ncluding email, and at PLANCO Jackson was responsible for the
emai |, storage, and server functions. 1d. at 36-37.

When Jackson began work at PLANCO, Jay Karabin was his
i mredi ate supervisor and Eric Pal adino was the nanager above
Karabin. Id. at 85. Karabin left PLANCO in the spring of 2005,
and Christie Vazquez in July of that year replaced himas the
Pl atf orm Team Lead and Jackson’s supervisor. 1d. at 88; Vazquez
Decl. at 1. Wi le Paladino was at PLANCO, he wote Jackson's
performance reviews, but Vazquez took on this task when Steve
A shevski -- the target of Jackson’s discrimnation conplaint --
repl aced Pal adi no around July of 2006. Vazquez continued as
Jackson’ s i mmedi at e supervisor through his termnation in May of

2007. Vazquez Dep. at 11; Vazquez Decl. at 1; Goumas Dep. at 79.



Vazquez consi dered Jackson to be "a friend" while he
wor ked at PLANCO, and they socialized on a few occasions. !
Vazquez Dep. at 13-14. See al so Jackson Dep. at 90-91. Jackson

gave Vazquez a tour of The Inquirer and went with her to | ook at

an apartnent because he was concerned about her safety. Vazquez
Dep. at 15. Jackson al so took Vazquez to a shooting range, and
he taught her how to use a gun.? 1d. In fact, plaintiff collects
guns and knives, as well as "Russian fairytal e boxes." Jackson
Dep. at 251. He owns nore than twenty guns, including revolvers,
sem aut omati ¢ handguns (an "Qozie [sic]"), rifles, and shotguns.
Id. at 261-62. According to Jackson, he is licensed to carry a
conceal ed weapon in twenty-eight states. 1d.

Vazquez described herself as "very antigun"?® and said

! Jackson confirms that they spent time together
outside of work fewer than five tinmes. Jackson Dep. at 92.

> He al so took other PLANCO col | eagues shooti ng.
Jackson Dep. at 260.

® Matt Szoke, who also worked in the departnent, claims
t hat he heard Vazquez discuss with Jackson the possibility of
pur chasi ng a handgun for her self-protection. Szoke Dep. at 54.
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t hat Jackson would often tal k about guns and debate gun contr ol

i ssues at work. Vazquez Dep. at 17-18. Vazquez characterized
Jackson as a "very rigorously progun, pro second anendnent, NRA
type." 1d. at 19, 24. Several other people, including Paladino,
joined in these debates, but O shevski did not. Szoke Dep. at 51-
52; Vazquez Dep. at 20.

Several other PLANCO enpl oyees and executives were
involved in the events that led to this litigation. Mary Creedon
is an Assistant Vice-President for Human Resources at The
Hartford. Creedon Dep. at 9-10. Jam e Davis was a Human Resources
Generalist for PLANCO Davis Dep. at 7. Al an Hoyt was an
executive in PLANCO s technol ogy department. * At the time of the
events at issue in this case, Gegg Gounas was the Practice
Leader of Enployee Rel ations |Investigations for Hartford, and he
conducted internal investigations of Jackson’s discrimnation
conpl aint and the events that led to his term nati on. Goumas Dep.
at 11, 20. Kevin Connor was an Executive Vice-President for
PLANCO and made the decision to term nate Jackson’ s enpl oynent,
but he never personally had contact with Jackson and woul d not

recogni ze him Connor Dep. at 10.

B. Jackson’s |l 1l nesses and Medical Leave

Jackson has atrial fibrillation, a heart condition that

causes an irregul ar heartbeat. Jackson Dep. at 53. He had a heart

* According to defendant's brief, he was the Chief
Technol ogy O ficer and Vice-President of Information Technol ogy.
See Def. Brief at 10.
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attack and stroke in January of 2006, and his heart condition
precludes himfrom"do[ing] things for a |ong period of tine,
like running for a long period of tinme." Id. at 53-54. Jackson
was on nedi cal | eave from January to April in 2006 due to these
heart problens. 1d. at 105. During the |ast part of April he
wor ked part-time fromhone, with perm ssion fromhis doctor and
PLANCO. 1d.

In addition to this lengthy | eave follow ng his heart
attack and stroke, Jackson m ssed work for a week in Septenber of
2006 due to gout. |d. at 54-55, 107. During his nost difficult
experience with that condition, Jackson could not wal k, but he
was able to walk wwth a cane by the tine he returned to work and
W t hout the cane by Novenber of that year. 1d. at 63, 335. The
pai n he experienced fromgout returned for a day or so later in
2006, and Jackson described any problens that he had with gout in
2007 as "very mnor." 1d. at 62-63. The record does not show t hat
Jackson has had any problems with gout since 2007. °

C. A shevski’s Al |l eged Poor
Treat nent of Jackson After His Sick Leave

Jackson is "satisfied" with the way PLANCO addressed
both of these periods of nedical or sick leave. 1d. at 107. He
does not believe that anyone at PLANCO retaliated agai nst himfor

the | onger nedical |eave at the beginning of 2006. [d. at 111

®Plaintiff also has sleep apnea, which was di agnosed
in 2005 or 2006. 1d. at 64. According to Jackson, he is able to
manage this problem [d.
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Jackson’s retaliation claimis based partially on A shevski’s
"demeanor" toward himafter he returned fromhis one-week | eave
in Septenber of 2006. 1d. at 109. According to Jackson, d shevski
behaved in a manner that suggested that Jackson "had in sonme way
done sonething incorrect or wong," but O shevski never nentioned
the fact that Jackson had taken this short period of |eave, nor
did he ever say that it was wong to do so. 1d. at 109-110. Wen
Jackson was asked how he knew that O shevski’s behavior was due
to his |l eave rather than his work quality, he explained that
Vazquez reviewed his work, so he did not "believe" that his work
qual ity was the source of O shevski’s concerns. ® |d. at 111.
Vazquez's treatnent of Jackson did not change after he
returned fromhis Septenber 2006 | eave. 1d. Plaintiff clainms that
only O shevski retaliated against him for exanple by giving
Jackson unreasonabl e deadl i nes. Wien Jackson had to | eave work
early for nedical appointnents, O shevski would often give him
assignnents just before he left. Id. at 162. Jackson said "there
was no axe over [his] head, but [Q shevski] wanted t hem
finished."” Id. Jackson al so expl ai ned that he got unfavorable

reviews after he returned fromhis | eave and believed this was

® As described bel ow, QO shevski was intimtely involved
in PLANCO s perfornmance managenent of Jackson and certainly knew
about the perceived |ow quality of Jackson's worKk.

" O shevski has no recollection of this. O shevski Dep.
at 77. But viewing the facts in the |light nost favorable to
Jackson, we assune that O shevski did ask Jackson to conplete
tasks just before he left for nedical appointnments and tell
Jackson that "he wanted them finished.”
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retaliatory or discrimnatory. But Jackson said that his
assertions regarding A shevski’s treatnent of himwere based on
"only [his] perception of [O shevski’s] attitude."” 1d. at 111
Jackson al so believed that A shevski thought he coul d not

i nprove, but that was al so based solely on his "perception" of
A shevski’s treatnment. 1d. at 118. |Indeed, in 4 shevski’s annual
review of Jackson’s perfornmance, he specifically stated that he
t hought Jackson coul d i nprove. Performance Revi ew of Tony
Jackson, Def. Ex. G ("Performance Review') at 3.

D. PLANCO Addr esses Jackson’s
Pur port ed Performance | ssues

A few nonths after Vazquez began working at PLANCO - -
but before Jackson went on his nedical |eave in early 2006 -- she
began to feel that Jackson was not properly performng his job.
Vazquez Dep. at 37-38. She tal ked to Jackson about some of these
i ssues, but she never nentioned themto Pal adi no. 1d. Wen
A shevski began to work at PLANCO, Hoyt -- O shevski’'s boss --
told himthat he wanted to inprove the organization and
performance of O shevski’s departnment. O shevski Dep. at 13. As
part of that effort, O shevski gave Vazquez nore authority in
managi ng her group. ld. at 26. He asked her about her inpression
of the people on her team and she told himthat Jackson "wasn’t
perform ng essential pieces of the job" and "that a | ot of the
i ssues we [were] experiencing around the [Lotus] Notes
envi ronment were because he was not performng his job properly.”

Vazquez Dep. at 37. A shevski recalls that Vazquez "had little
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confidence in [Jackson’s] technical abilities.” O shevski Dep. at
28.

On Cctober 9, 2006, after Jackson returned fromhis
one-week sick | eave, he net with O shevski and Vazquez to di scuss
his performance and O shevski’s plan to "raise the bar”™ with his
wor k. Jackson Dep. at 119; Meno from Steve O shevski to Tony
Jackson Regardi ng Performance Meeting on Cctober 9, 2006, Cctober
20, 2006, Def. Ex. E.® Jackson described this neeting as both
di sciplinary and setting expectations for the future. Jackson

Dep. at 119. They discussed, inter alia, Jackson’s "ability to

remain actively working" and "not falling asleep.” 1d. Al though
Jackson di sagreed with sone of the performance issues that

A shevski and Vazquez brought up at the Cctober 9 neeting, he
admtted that there were sone problens. For exanple, he was
attenpting to address the conpany’s issues with its firewall,

whi ch prevented email from being sent or received, and it was
"taking a while to correct” the problens. [d. at 121-22. He
expl ai ned that these issues were nmultifaceted and difficult to
fix. Id. at 125. Jackson al so understood that O shevski believed
that he needed to inprove his expertise in Lotus Notes, though
Jackson believed his skills were already at an appropriate |evel.

ld. at 122, 124.

8 Jackson affirmed that these notes accurately refl ect
t he di scussion at that meeting. Jackson Dep. at 119.

As a side note, Mary Creedon reviewed sone of the
docunents that O shevski and Vazquez gave to Jackson throughout
this period of performance nanagenent. O shevski Dep. at 49-50.
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On Novenber 16, 2006, ° Jackson received his annual
review, which reflected his supervisors’ opinions that nuch of
his work did not neet their expectations. See Perfornmance Review.
The review, which listed A shevski as Jackson’s nanager, stated
t hat Jackson rebooted the servers during business hours, had
i ncorrect security issues, and inproperly planned software
upgrades. |d. at 1-2. But it also reflected that he was willing
to work additional hours and was "good at finding the cause of an
i ssue and applying a short termfix." |d. at 2. The Performance
Summary states that although Jackson’s perfornmance "did not neet
expectations,” he "recently attenpted to nmake inprovenents" and
that "Tony can succeed in nmaking these needed inprovenents." 1d.
at 3.

Vazquez and O shevski nmet with Jackson to give himthis
review, and O shevski believes that Jackson "essentially agreed
that he needed to inprove." O shevski Dep. at 51. But Jackson
protested that his "perfornmance was better than what they had
listed, and that certain things . . . were just incorrect."”
Jackson Dep. at 131. He said that the review "anger[ed]" him and
he believed that managenent "swayed" his review to make him
resign or "cause problens” for him [d. at 136-37. Jackson was
al so upset that he did not receive any raises after this review

ld. at 137. He asserted that "[njost of [the review] is |ies, but

® The review is dated Novenber 6, 2006, but it appears
t hat Jackson net with his supervisors to discuss it on Novenber
16, 2006. See Performance Review at 1, 6.
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there’s very small anobunts of truth” init. 1d. at 140. He
acknow edged, for exanple, that he may have conpl eted sone tasks
late. 1d. at 141, 150. Jackson does not know if other people also
had negative reviews. |1d. at 157. According to Vazquez, she
continued correcting Jackson on various problenms in Novenber and
Decenber of 2006.

On January 19, 2007, Vazquez gave Jackson a neno that
outlined her ongoing concerns regarding his perfornmance. Meno
from Christie Vazquez to Tony Jackson, January 19, 2007, Def. EX.
H In that neno, Vazquez stated that Jackson failed to deliver
three plans for inprovenent. Jackson replied that the plans were
| ate but that he eventually delivered them Jackson Dep. at 195-
6. Jackson contends that he had made sone progress on sone of the
other identified issues, but that sonmeone told himto stop
wor king on them [d. at 193. He al so requested training, but
A shevski told himthat he wanted Jackson to i nprove before the
conpany invested in that. O shevski Dep. at 52.

Vazquez sent Jackson anot her nmeno on January 30, 2007,
whi ch outlined another neeting regarding his progress. She asked
himto nmake a presentation on various parts of the conpany’s
conmputer systemto denonstrate his know edge of the "Planco Notes

environment." Meno from Christie Vazquez to Tony Jackson, January
30, 2007, Def. Ex. I. On February 24, 2007, Jackson nmade this
presentation, which he described as a "dog-and-pony show which |
had to performfor them and a "joke." Jackson Dep. at 195, 208.

See also Meno from Christie Vazquez to Tony Jackson, February 24,
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2007, Def. Ex. J. Vazquez described Jackson’s presentation as
"high level", but identified sone itens that she thought were
errors or omssions fromthe presentation. l1d. She wote that she
expected Jackson to be "able to give specific details of the
environnment” and nmake suggestions regarding "how to inprove
systemavailability.” [d. at 2. She concluded that she was "not
confident that Tony can perform adequately as the Lotus Notes
Adm nistrator." 1d.

At sone point, Jackson viewed Vazquez as a friend, and
based "on [his] specul ation" believes that Vazquez wote negative
reviews for himbecause of O shevski’s influence. Jackson Dep. at
165. Jackson noticed that Vazquez treated himdifferently after
O shevski’s arrival but had no other evidence to show that
A shevski had ordered Vazquez to "get rid" of him 1d. Vazquez
t hought that by early 2007 Jackson "was grow ng i ncreasingly
irritated with his performance nmanagenent,"” and she believed he

was angry about it. Vazquez Decl. at 2.

E. Jackson’s Conpl ai nts Reqgardi ng Di scrimnation

On March 22, 2007, Jackson nmet with Mary Creedon and
stated that he "felt [he] was being discrimnated agai nst because
of [his] health."” Jackson Dep. at 222. See also Creedon Decl. at
1. He told her that O shevski always found fault with his work
despite his attenpts to do things correctly. Jackson Dep. at 222.
Jackson says that he did not talk to Creedon specifically

regarding retaliation, but Creedon recalls that Jackson thought
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A shevski didn’t |like himand that he was being treated poorly
partially because he had been out on leave. [d. at 234; Creedon
Dep. at 14. Creedon contacted The Hartford s Enpl oyee Rel ati ons
| nvestigation Departnent, which assigned G egg Gounas to
i nvesti gate Jackson’s discrimnation clains. Creedon Decl. at 1-
2; Goumas Dep. at 28.

Creedon told Jackson that she would stop Vazquez from
"m cromanagi ng" himduring the discrimnation investigation, and
he said this change created a "100 percent better environnent."
Jackson Dep. at 236. See also Creedon Decl. at 2. Jackson did not
bel i eve that Vazquez’'s "m cromanagenent” was based on his
disability or nedical conditions. Jackson Dep. at 241. But he
t hought she behaved this way on the orders of O shevski, and
Jackson believed that A shevski did base his decisions on
Jackson’s nedical condition. 1d. Jackson thought that O shevsk
"wanted to get rid" of himand concluded that the change in the
way managenent treated himafter O shevski’s arrival mnust have
been based on his disability "[b]ecause there was no other thing
to base it on." 1d. at 346.

In his deposition, Jackson admtted that he had no
"specific evidence that the performance plan and the change in
the way [he] felt that [he was] reviewed was based on [his]
disability."” Id. He stated that he had no evidence to support his
belief that O shevski wanted to "get rid" of himbecause of his
disability. 1d. at 347. He also said he had no evidence that

Vazquez was di scrim nating agai nst himwhen she concl uded that he
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could not performhis job. 1d. at 353. This, too, was based on
Jackson’s "belief." 1d.

On April 3, 2007, Goumas had a phone conference with
Jackson and Creedon. ! Goumas Dep. at 37. During the
i nvestigation, Jackson told Gounas that his relationship with
A shevski was fine when O shevski arrived in the summer of 2006,
but that it went downhill after Jackson returned fromthe
hospital in Septenber of that year. ld. at 80. Goumas spoke with
A shevski and Vazquez, apparently in separate phone
conversations, on April 24. 1d. at 39, 51. By that tine they were
both aware of Jackson’s discrimnation conplaint. |d. at 39.
Gounas al so spoke with Pal adino two days later. 1d. at 66. Gounas
revi ewed the Novenber 2006 annual performance eval uati on and
ot her docunents in Jackson's file after those conversations, but
he did not review Jackson's earlier performance eval uations or
his actual personnel file. Id. at 52-53.

Based on Goumas’s conversations with Vazquez, Pal adino,
and O shevski, he concluded that "after [Jackson] had returned to
work his nmental capacity had been severely dimnished and that he
was really no | onger the sanme person that he was before.” [d. at
85. Goumas enphasi zed that Pal adi no’s comments had a "particul ar
i npact” because Jackson seened to think highly of him |d. Gounas
hi msel f thought that Jackson was "funny" and "generally a nice

guy." 1d. at 112.

10 jJackson does not renmenber this conversation but
"woul dn't deny" that it occurred. Jackson Dep. at 235.

-13-



On April 30, 2007, Creedon participated in a conference
call with Goumas, Jackson, and Davis, in which Goumas told
Jackson that his investigation had reveal ed no basis for
Jackson’s belief that A shevski had discrimnated agai nst him
Jackson Dep. at 236; Creedon Decl. at 2; Goumas Dep. at 108-009;
Davis Dep. at 30. Apparently, Creedon, Jackson, and Davis were
together in the sane office and they spoke with Goumas over the
t el ephone. Creedon Dep. at 19. Goumas concl uded that Jackson’s
negative performance eval uations "were well supported" and that
"Jackson was not capable of performng the essential functions of
his position."” Creedon Decl. at 2. See also Goumas Dep. at 108-
09. Goumas stated that Jackson said very little during this
conversation. Goumas Dep. at 109. Davis also reported that
Jackson reacted with "little enotion" and "probably thanked
[ Goumas] for his work" because Jackson "was al ways very polite in
that way." Davis Dep. at 31-32.

After Goumas gave his report, Creedon expl ai ned that
given this outcone she would tell O shevski and Vazquez that they
could resune their performance nmanagenent of Jackson. Creedon
Dep. at 37-38. Creedon also offered Jackson a | ower-paid position
at PLANCO that would primarily involve data entry, but Jackson
i mredi ately turned down that option notw thstandi ng Creedon’s

offer to give himsone tinme to think it over. ' Creedon Decl. at

1 Creedon said she had Connor's permission to give
Jackson this offer and told Connor that Jackson turned it down.
Creedon Dep. at 20.
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2-3; Creedon Dep. at 19. At her deposition, Creedon said that she
bel i eved that Jackson was "disgusted by the offer"” and reported
that he "left [her] office steany."” Creedon Dep. at 19. But
Creedon also confirned that her notes fromthat neeting indicated

t hat Jackson had said, "‘Thank you, but no.’" 1d. at 39.

F. PLANCO s Internet Policies

PLANCO asserts that it term nated Jackson because he
viol ated the conpany’s policies regarding Internet use and posed
a safety threat to its enpl oyees. Under PLANCO s poli cies,
enpl oyees are banned from usi ng PLANCO s information systens and
networks to access "l nappropriate Web/Email Content." Conputer
and Internet Policies, Ex. P-12 to Goumas Dep ("PLANCO
Policies"). This includes "[v]isiting, downloading, or
distributing inappropriate nmaterial and/or pornography,” which
"is grounds for imrediate termnation.” [d. Although these
policies banned enpl oyees’ use of "inappropriate" Wb sites,
Jackson had no gui dance fromthe conpany regardi ng what sites
were permtted or banned. Jackson Dep. at 104. Jackson clains, in
fact, that he never actually saw the policy and that it was not
in the enpl oyee handbook, but he does not know whether it was on
t he conpany's intranet because he did not use the intranet
often.* 1d. at 281-82, 285. Even if Jackson did not see the

policy, however, he knew that one existed but thought that it was

2 1n Jackson's conpl aint, noreover, he references this
policy and states that it was in effect when he was suspended on
May 2, 2007. Conplaint at  32.
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not enforced because nmany people in his departnment viewed Wb
sites that the filter blocked. 1d. at 271
In addition to the policies described above, The

Hartford had an Internet filter in place at PLANCO The filter
bl ocked specific Wb sites and al so bl ocked all Wb sites that
cont ai ned key words. Szoke Dep. at 56. Jackson described the
Internet filter as sonething that "stops you fromgoing to sites

that are considered inappropriate by Hartford." Jackson
Dep. at 245. Nonet hel ess, according to Jackson, many people in
his departnment visited blocked sites when the filter was down.
Specifically, Jackson saw Vazquez visit the Wb site for
Facebook. 1d. at 246. Vazquez adnmitted that she visited social
networking sites while the filter was down and said that others
in the departnent al so viewed bl ocked sites when they coul d.
Vazquez Dep. at 58-59. It was Szoke's responsibility to notify
The Hartford when the filter was down, which he clainmed had
happened about six tines. Szoke Dep. at 75. Szoke said that "it
was amazing . . . how quickly people | earned about the content
filter being down" and that it becane a "free-for-all" of
enpl oyees visiting blocked Wb sites, such as enmail or Fantasy
Football sites. 1d.

G Vazquez Sees Jackson
Visiting Gun Wb Sites at Wirk

On May 1, 2007, Jackson visited the Wb site
pl ayboy.com "[t]o see if the filter was down" because he wanted

to ook at other Wb sites that would not be available if the
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Internet filter was functioning.® Jackson Dep. at 245. See

also id. at 292 (plaintiff acknow edgi ng that he "know ngly went
to websites that were banned because [he] knew the filter was
down"). On that day and the next, he also visited nobssberg.com
("a website for shotguns and rifles"), agrussell.com ("a knife
conpany" that sells knives), gunsanerica.com and inpactguns.com
anong other Web sites. 1d. at 250-252. See also List of Wb
sites, Def. Ex. N. He explained that he visited the gun Wb sites
that day because his wife wanted to go skeet shooting and had a
Mossberg shot gun but "needed an adjustabl e stock." Jackson Dep.
at 250-51. Jackson saw an advertisenent for the stock in an NRA
magazi ne and said that he wanted to know where he coul d purchase
one. |ld. at 251.

According to Jackson, PLANCO s Internet filter did not
bl ock all gun sites, but he estimates that he visited five or six
bl ocked gun Wb sites on the first two days of May 2007. 1d. at
254. Jackson believed that he was perceived as a threat, as
di scussed bel ow, "because of the evil firearns" but said that he
was an NRA nenber and "woul d have to di sagree"” that the gun Wb
sites that he visited were inappropriate. [d. at 270-71. Al though
Jackson acknow edged that there is a difference between Facebook

and pl ayboy.com he contended that there was no difference

¥ At his deposition, Jackson said that he knew "for a
fact" that another person had gone to playboy.comon that day,
but Jackson admitted that he had brought up the Wb site on his
coworker's conputer "[t]o surprise him" Jackson Dep. at 248-49.
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bet ween goi ng to yahoo.com and a gun Wb site because "one is not
nmore evil than the other." 1d. at 272-73.

Vazquez had five "wite-ups" to give to Jackson on My
2, 2007, but she happened to see himvisiting the gun Wb sites
-- specifically, sites with handguns on them-- and becane
scared. * Vazquez Dep. at 25, 28. Vazquez had seen Jackson
vi ewi ng gun Wb sites on several occasions when the filter was
down, and she saw Pal adi no observe Jackson doi ng the sane thing.
Id. at 26-28. Although Vazquez had seen Jackson | ooki ng at
handgun sites before, she explained that this was shortly after

® and she was

t he wel | -known shooting incident at Virginia Tech, *
worried that "Tony was becom ng agitated by all of these wite-
ups that he was getting." 1d. at 25. By then she had been

"performance managi ng" Jackson for about six nonths. 1d. at 26.

H. PLANCO s I nvestigati on Regarding the Gun Wb Sites

Vazquez nmet with Davis that afternoon to di scuss
Jackson’ s performance issues, but she did not nmention her concern
about the gun Wb sites when she called to set up the neeting.

Davis Dep. at 40. At the end of the neeting, however, Vazquez

4 Vazquez did not give these wite-ups to Jackson, and
he did not know about them Vazquez Dep. at 25. Davis said that
she and Vazquez discussed a witten warning for Jackson on that
day, but that they were going to neet again before Vazquez gave
it to Jackson. Davis Dep. at 59.

> On April 16, 2007, a gunman killed thirty-three
peopl e, including hinself, and injured fifteen others on the
canmpus of the Virginia Polytechnic Institute. John M Broder, 32

Shot Dead in Virginia, Wirst U . S. Gun Ranpage, N Y. Tines, April
17, 2007, at Al.
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told Davis that she had seen Jackson view ng these gun sites and
said that she was "frightened about his possible reaction after
getting the wite-ups." Vazquez Dep. at 31. See also Davis Dep
at 45-46. This conversation occurred around 2:30 p.m or 3:00
p.m on May 2, 2007. Davis Dep. at 50. See also Ex. P-29 to Davis
Dep., Jackson Ex. 3. Vazquez does not renenber if she told Davis
that she had previously seen Jackson view gun Wb sites, but she
did tell Davis that Jackson owned guns. Vazquez Dep. at 31
According to Davis, Vazquez said that she had concern for
herself, but nore so for O shevski, because Jackson "seenfed] to
be blam ng [ O shevski] for a |ot of the performance nanagenent.”
Davis Dep. at 46. Jackson never did anything, however, to nake
Vazquez feel threatened. Vazquez Dep. at 36.

Davis told Vazquez that it was "the right thing" to |et
her know about Jackson’s visits to gun Wb sites and then asked
Matt Szoke, the "security person at IT [information technol ogy],"
to give her a report of Jackson's Internet activity. Davis Dep.
at 47. Szoke sent her the report that sane afternoon, and Davis
checked some of the Wb sites. |1d. at 47, 50. She renenbered that
some of the sites were for purchasing guns and that "there were a
| ot of pictures of guns.” 1d. at 50-51. She did not see any
violent pictures or anything that particularly scared her. 1d. at
51.

Davi s then spoke in person with Kevin Connor and
reported that "there was concern in IT that someone had been

visiting gun websites." Connor Dep. at 15. She told himthat
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Jackson was the enployee at issue but did not tell himthat
Vazquez made the report. 1d. at 15-16. Connor trusted Davis’s
assessnent that the safety concerns were legitinmate and did not
ask who had conpl ai ned about Jackson’s Internet use. 1d. at 18.
Davi s rem nded Connor about Jackson’s performance issues and his
"hei ghtened sensitivity," as well as his discrimnation
conplaint. 1d. at 19, 32. She told him"that managenent and IT
didn’t feel that Tony was in the appropriate position, that

[ PLANCO offered hi manother position which he turned down, and
that now the incident of himviewng a website caused concern in
| T for safety.” Connor Dep. at 20. Connor did not know that

ot her managers had permtted Jackson to visit gun Wb sites and
he had never personally fired soneone for inappropriate Wb
usage. Connor Dep. at 38. Connor asked Davis for a
recomrendati on regardi ng the next steps. 1d. at 20.

Gounas was agai n assigned to investigate Jackson's Wb
surfing and purported violations of the conpany’s Internet
policy. Goumas Dep. at 20-21, 120. After Davis reviewed the Wb
sites, she spoke with PLANCO s counsel and Goumas, and they
t hought it would be best to put Jackson on | eave while they
investigated the issue. Davis Dep. at 49. Davis called Connor,
who knew t hat Jackson was under perfornmance managenent, to tell
hi m what had happened and to recommend t hat PLANCO pl ace Jackson
on leave. |d. at 49, 52. Connor authorized the suspension.

See id. at 54.
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Around 8:30 p.m, Davis called Jackson and expl ai ned
t hat because he had been on "a disturbing website," the conpany
was conducting an investigation and that he should not return to
work until further notice. Jackson Dep. at 256. See also Davis
Dep. at 37. Jackson knew that Davis was referring to the gun Wb
sites he had visited earlier that day. Jackson Dep. at 257. But
at the tinme of his deposition, Jackson still did not know who had
conpl ai ned about his Wb site usage. 1d. at 242. Davis al so
call ed a PLANCO enpl oyee to shut off Jackson’s buil ding and
conput er access and arranged for plain-clothed police to be at
PLANCO t he next norning. Davis Dep. at 58, 64-65. She al so
contacted O shevski and Vazquez to |l et them know that they did
not have to cone to work the next day. 1d. at 62-63.

A shevski never saw Jackson display violent tendencies
and descri bed himas an outsider who was "friendly, but quirky
and unusual . "'® O shevski Dep. at 88. But O shevski felt
t hreat ened when he | earned that Jackson had visited gun Wb sites
at work, ! and he "was very concerned for [his] family." |d. at
91. At dinner that night, O shevski showed his children a picture
of Jackson and warned themto run away if they ever saw him 1d.
The next day, Vazquez and O shevski discussed their safety

concerns regardi ng Jackson. Vazquez Dep. at 29-30, 35. Vazquez

' A shevski reported that Jackson was an apparent
Trekkie with "a very detail ed know edge of Star Trek." O shevski
Dep. at 89-90.

' A shevski believes he heard about this via phone
fromAl an Hoyt. O shevski Dep. at 92.
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said that she "had a | ot of anxiety, and there was still fear"
and nmentioned that Jackson knew where she lived. 1d. at 29.

Davi s spoke with PLANCO s counsel and Gounas on May 3,
2007, and they decided that Gounmas shoul d contact Jackson to ask
hi m questions about his gun Wb site visits. Davis Dep. at 66.
Gounas, who al ready knew that Jackson owned many guns, spoke the
next day to Jackson regardi ng these issues, and Davis nmay al so
have been a participant in that call. Gounas Dep. at 120, 136,
145. Goumas did not know who conpl ai ned about Jackson visiting
gun Wb sites, and he did not feel that it was inportant to talk
with that enployee. |d. at 130-31. O shevski does not remenber
speaki ng to Goumas during this investigation, either. O shevski
Dep. at 98-9. Gounmas does not recall whether he personally
visited the Wb sites at issue because "it was enough for [hinj
that they were gun websites." Gounmas Dep. at 136.

Goumas concl uded that Jackson viewed material that was
i nappropriate "because it’'s bl ocked by The Hartford s filter, and
M. Jackson knew it to be blocked." 1d. at 163. Gounas believed
that any bl ocked sites would be "inappropriate,”™ but he also said
t hat enpl oyees should use their common sense to determ ne what
was permtted. 1d. at 164, 178. Gounas al so understood that other
enpl oyees had been term nated for know ng viol ations of the

policy, but he could not give any details regarding those

% Vazquez did not speak to Goumms or Connor regarding
Jackson's visits to the gun Wb sites. Vazquez Dep. at 34.
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situations due to asserted attorney-client privilege. See id. at
169- 70.

Gounas was not aware of any violent history of
Jackson’s, at work or el sewhere, and Gounas knew that Vazquez and
ot her PLANCO enpl oyees had gone shooting wth Jackson. 1d. at
135, 137. Gounas did not speak to Jackson’s co-workers to ask
themif they were scared or felt threatened, but he nonethel ess
concl uded "that fol ks at PLANCO were very, very, very concerned
about the possibility that this could result in violence, and
they were afraid,"” especially because this incident happened soon

after the "Virginia Tech massacre." |d. at 124-25.

| . PLANCO s Decision to Fire Jackson

Fol | owi ng conversations wi th counsel, Goumas, and Peg
Lesi ak, * Davis decided to recommend to Connor that PLANCO
term nate Jackson. ? Davis Dep. at 68, 70. Davis did not speak to
anyone el se regarding this decision, and she and Connor were the
only participants in that conversation. |d. at 82; Connor Dep. at

20. Davis based her reconmendati on on Jackson’s Wb site usage

19 |Lesiak was Creedon’s boss, and Davis conmuni cat ed
with her about this situation while Creedon was out of the
office. See Davis Dep. at 60.

2 Goumas bel i eves that PLANCO termninated Jackson
because he "knowi ngly and willingly on nore than one occasi on,
especially on this occasion [My 1-2, 2007], accessed sites that
he knew to be bl ocked." Goumas Dep. at 124. But Gounas al so
appeared to think that Jackson’s performance issues played a role
in PLANCO s decision to fire him See id. at 125.
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and the safety concerns of enployees, especially O shevski. #

Davis Dep. at 79. She knew that Vazquez had gone shooting with
Jackson, but she thought that the enpl oyees’ safety concerns were
legitimate. 1d. at 81, 88. The then-recent events at Virginia
Tech may have influenced her, as well. 1d. at 79-80.

Davis told Connor that PLANCO could place a final
warning in Jackson’s file or termnate him Connor Dep. at 26.
After considering both options, Connor decided to term nate
Jackson to protect enployee safety. "In light of the timng of
the situation and the hei ghtened sensitivity around workpl ace
violence, [he] just felt that that was the only decision [he]
could conme to." Id. Connor did not know about Jackson’ s gun
coll ection when they suspended himon My 2, 2007, but he
bel i eves he | earned about it before he decided to fire Jackson. *
Id. at 34. Connor did not do his own investigation into the facts
at issue but instead relied on information fromDavis. ld. at 27,
33.

On May 8, 2007, Gounas and Davis called Jackson to tell

himthat his enploynent was term nated because he violated the

2L A shevski did not nmake the decision to termnate
Jackson, but he is "sure" that Davis would have consul ted him
about the decision. O shevski Dep. at 98-99. He does not renenber
i f anyone asked his opinion regardi ng what action the conpany
shoul d take. O shevski Dep. at 99. Vazquez played no part in the
decision to fire Jackson. Vazquez Decl. at 2.

2 During the investigation of Jackson visiting gun Wb
sites, Davis learned fromthe |ocal police that Jackson owned
nore than twenty guns, including an Uzi. Declaration of Janme
Davis, Def. Ex. T.
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conpany's Internet policy. Jackson Dep. at 241, 274. Jackson
protested that it was "ridiculous” for PLANCO to conclude that he
was a threat, especially since so many of his co-workers knew
about his interest in guns. |d. at 276. Jackson did not believe
that the people wth whom he worked -- especially those who had
gone shooting with him-- had any reason to be afraid of him [d.
at 354. Notably, he presents no evidence to contest that in My
of 2007 Vazquez and O shevski were actually afraid of him [d. at
355. Jackson al so had no evidence to show that Connor had any
reason to discount his enployees’ security concerns. |d. at 357.
He neverthel ess believes that PLANCO "tried to termnate [him
because of [his] health"” but was unable to do so. [d. at 277.
Jackson thinks that he should have received a warning before
being termnated. |d. at 279. After PLANCO term nated Jackson’s
enpl oynent, it had police stationed at the conpany for three or

four weeks. Davis Dep. at 88-89.

1. Analysis?

23 Summary judgnment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Gv. P. 56(c). 1In
ruling on a notion for summary judgment, the Court nust viewthe
evi dence, and nmake all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). Wenever a
factual issue arises which cannot be resol ved w thout a
credibility determnation, at this stage the Court nust credit
t he non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of

proving that there is no genuine issue of material fact in
di spute. Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp. ,
(continued...)
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In his conplaint, Jackson clained that he was the
victimof discrimnation in violation of the ADA and retaliation
for exercising his rights pursuant to the ADA and FM.LA. ?* PLANCO
has noved for sunmary judgnent on all of Jackson's clains, and
Jackson responded to that motion. *°
Jackson's discrimnation and retaliation clains are

governed by the famliar burden-shifting framework established in

McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973). WIllians

23 (...continued)

475 U.S. 574, 585 n. 10 (1986). Once the noving party carries this
burden, the nonnoving party nmust "conme forward with 'specific
facts showng there is a genuine issue for trial.'"™ Mtsushita,
475 U.S. at 587 (quoting Fed. R Cv. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).

** He also clainmed relief for these actions pursuant to
t he Pennsyl vani a Human Rel ati ons Act ("PHRA"). Because
Pennsyl vani a courts "generally interpret the PHRA in accord with
its federal counterparts,” it is appropriate to treat Jackson’'s
PHRA cl aims as "coextensive" with his federal clains. Kelly v.
Drexel Univ., 94 F.3d 102, 105 (3d Cir. 1996).

 In PLANCO s brief, it discusses the sufficiency of
t he evidence regarding a hostile work environnent and
discrimnation clains other than Jackson's ternination from
PLANCO. Def. Brief at 18-21. But plaintiff responded that he does
not assert these clains, and we wll therefore not discuss them
here. Pl. Brief at 16, n.5.
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v. Phil adel phia Housing Auth. Police Dept., 380 F.3d 751, 759,

n.3 (3d CGr. 2004); Shaner v. Synthes, 204 F.3d 494, 500 (3d GCr.

2000). Jackson nust first establish a prima facie case of

discrimnation or retaliation. The burden then shifts to PLANCO
"to articulate sone legitimate, nondi scrimnatory reason” for its

term nati on of Jackson. MDonnell Douglas, 411 U.S. at 802.

Finally, the plaintiff has an opportunity to prove by a
preponderance of the evidence that the enployer's

nondi scrimnatory reason is pretextual. 1d. at 804; Texas Dep't

Cnty. Affairs v. Burdine, 450 U S. 248, 252-53 (1981). At this

third phase, Jackson's burden of showi ng pretext nmerges with his
ultimte burden of proving that "the defendant intentionally
di scrimnated against the plaintiff." Burdine, 450 U S. at 253.

See also id. at 256. Jackson may show pretext "either directly by

persuadi ng the court that a discrimnatory reason nore |ikely
notivated the enployer or indirectly by show ng that the
enpl oyer's proffered explanation is unworthy of credence.” |d. at

256. See also Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994)

The McDonnell Douglas framework "serves to bring the

litigants and the court expeditiously and fairly to [the]
ultimate question” of whether PLANCO intentionally discrimnated
agai nst Jackson. Burdine, 450 U S. at 253. In other words, that
framewor k hel ps courts determ ne whether unl awful reasons
notivated an enployer to take an action agai nst an enpl oyee.

We will first address Jackson's discrimnation claim

and then turn to his claimof retaliation.
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A. Di scrinm nation

1. Pri ma Faci e Case and
Legiti mate Nondi scrim natory Reason

To establish a prinma facie case for discrimnation

under the ADA, Jackson nmust show that he "(1) has a disability
(2) is a qualified individual and (3) has suffered an adverse

enpl oynent action because of that disability.” Deane v. Pocono

Med. Center, 142 F.3d 138, 142 (3d Cr. 1998). For the purposes
of this notion, PLANCO assunes that Jackson has established a

prima facie case, and we will therefore not discuss this part of

the analysis. See Def. Brief at 15, n.14.

At the second stage of the MDonnell Douglas framework,

the enployer's burden is "relatively light"; PLANCO sinply has to
"introduc[e] evidence which, taken as true, would permt the
conclusion that there was a nondi scrimnatory reason for the

unf avor abl e enpl oynent deci sion.” Fuentes, 32 F.3d at 763. In
this case, PLANCO asserts that it term nated Jackson because of
his violation of the conpany’s Internet policy and its concerns
about enpl oyee safety. If proven, these would be unquestionably

| egitimate, nondiscrimnatory reasons for term nating Jackson.
Plaintiff concedes this. See Pl. Brief at 16. W w | thus
proceed directly to the pretext analysis in the third stage of

t he McDonnell Dougl as burden shifting franmework.

2. Pr et ext
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To establish pretext, Jackson nust present sone
evi dence by which a reasonable factfinder could either "(1)
di sbelieve the enployer's articulated legitimte reasons; or (2)
believe that an invidious discrimnatory reason was nore |ikely
than not a notivating or determ native cause of the enployer's
action." Fuentes, 32 F.3d at 764. Under the Fuentes test, the
evidence plaintiff proffers nust neet a hei ghtened "Il evel of

specificity" to survive summary judgnent. Sinpson v. Kay

Jewel ers, 142 F.3d 639, 646 (3d G r. 1998). Jackson nust show
"such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer's proffered
legitimate reasons for its action that a reasonable factfinder
could rationally find themunworthy of credence." Fuentes, 32
F.3d at 765 (internal quotations omtted).

Jackson can raise an inference of discrimnation with
evi dence that non-nenbers of the protected class were treated

nore favorably. See Tucker v. Merck & Co., 131 Fed. Appx. 852,

855 (3d Gr. 2005); EEEOC v. Mtal Serv. Co., 892 F.2d 341,

347 (3d Cir. 1990). He has the burden of showing that "simlarly
situated persons were treated differently."” Sinpson, 142 F.3d at
645. To raise an inference of discrimnation, he nust show

sonmet hing nore than "the fact that sone nenbers of one group are
sonetinmes treated better and sonetines treated worse than nenbers
of another group.” [d. at 646. In addition, "[t]he simlarity

bet ween t he conpared enpl oyees nust exist in all relevant aspects
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of their respective enploynent circunstances.” Pierce v.

Commonweal th Life Ins. Co., 40 F.3d 796, 802 (6th Cir. 1994).

Jackson argues that other enployees, including Vazquez,
visited blocked sites and were not termnated. *® He al so cl ains
that the investigation leading to his term nation was suspect
because Connor did not | ook to see whether other enployees
visited bl ocked Wb sites while the filter was down and if
managenent was aware of this. But there is no evidence that any
of these other enpl oyees were being perfornmance managed or had
vi ewed Web sites about guns, weapons, or other violent topics.
Both of these facts are highly "rel evant aspects” to Jackson's
"enpl oynent circunstance,” and we therefore conclude that the
ot her enpl oyees to whom Jackson refers were not simlarly
situated for the purpose of denonstrating pretext.

Jackson al so contends that PLANCO did not sufficiently
investigate the allegations that he posed a safety threat. For
exanpl e, Goumas and Connor did not know that Vazquez reported
Jackson's behavior and did not speak with Vazquez or visit the
gun Web sites that were the subject of the investigation
| nstead, Gounmas and Connor relied on Davis's reports of those
events. Jackson argues that any reasonabl e person would want to

know t hese facts and that Goumas and Connor "didn't want to find

?® I'n depositions, plaintiff's counsel asked many
guesti ons about Steve Col eman, a PLANCO enpl oyee who occasionally
exhi bited anger and had difficulties at his job. Col eman
eventual |y resigned from PLANCO. Jackson does not argue in his
brief that Coleman was simlarly situated to him and we w |l
t heref ore not address defendant's di scussi on of Col eman.
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themout” and "preferr[ed] to be isolated fromthem"™ PI. Brief
at 19-20. He contends that this |ack of know edge is particularly
suspect because Vazquez -- who nade the conpl ai nt about enpl oyee
safety -- was one of his supervisors and had been interviewed in
connection with Jackson's discrimnation conplaint. In his brief,
Jackson clains that Vazquez's position "woul d cause a reasonabl e
person to queston [sic] Ms. Vazquez's notivation," especially

gi ven her know edge about Jackson's gun ownership and use, as
wel | as her know edge that Jackson had previously visited gun Wb
sites at work. 1d. at 20.

This evidence is also not sufficient to support a
conclusion that PLANCO s reasons are pretextual. The inconveni ent
fact is that Jackson hinself did not conplain about Vazquez
di scrimnating against him he only | odged a conpl ai nt about
A shevski and believed that Vazquez was sinply O shevski's
instrunent in carrying out his purportedly discrimnatory plan.
By his own account, Jackson did not target Vazquez in his
di scrimnation conplaint, so she woul d have no reason to protect
herself. There is, furthernore, nothing suspicious about a high-
| evel executive such as Connor relying on reports fromhis staff
regardi ng Jackson's behavi or rather than duplicating their fact-
finding. Nothing in the record suggests that Davis lied in this
case or that Connor would have any reason to think she did.

The record al so shows that Connor nmade the decision to
term nate Jackson, and there is no evidence that Connor had any

reason to protect Vazquez or O shevski, or to target Jackson.
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There is, noreover, nothing suspect about Vazquez at one tine
being confortable with the idea of Jackson as a gun owner and gun
Wb site viewer but |ater being frightened by it in the context
of Jackson's perfornmance managenent in May of 2007. Perhaps nost

i nportantly, Jackson has no evidence to counter the clains of

A shevski and Vazquez that they were actually afraid of himin
May of 2007.% The accounts of their fears, such as Vazquez's
report to Davis and O shevski's warning to his children, are
consi stent throughout the record.

Jackson cites Kowal ski v. L&F Products, 82 F.3d 1283

(3d Gir. 1996), for the idea that a "material fact question as to
enpl oyer's good faith in relying upon results of an investigation
preclude[s] summary judgnent.” Pl. Brief at 21. The defendant in
Kowal ski fired plaintiff Teresa Kowal ski on the basis of a
private investigator's report that Kowal ski was cl eani ng

prof essi onal offices during a nedical |eave of absence. Kowal ski,
82 F.3d at 1286. The decisionnmaker in that case "relied heavily"

on the investigator's sunmary of the statenments of two w tnesses

2f" Jackson al so contends that the Virginia Tech

i nci dent should have influenced the decision "no nore than the
religious faith and malicious action of one person of a certain
religion should call into question the |aw abi ding character of
anot her person with that sane faith.”" PI. Brief at 20, n.6. W
see nothing wong with PLANCO s managers being influenced by this
event, especially as it sinply and understandably nade them nore
concerned about protecting enpl oyees' safety. W note that --
unlike religion -- the status of "gun owner"” is not a protected
class for purposes of enploynent discrimnation. There is,
furthernore, no evidence that PLANCO fired Jackson sinply because
he was a gun owner or that Connor -- the | one decisionmaker here
-- had any problens with gun ownership itself.
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who told the investigator only that Kowal ski had contracted to do

cl eani ng services, not that she actually did them [|d. Kowal sk
herself told the decisionmaker that she owned a cl eaning service
but did not do any cleaning herself during that period. 1d. The
deci si onmaker nonet hel ess refused to all ow Kowal ski to present
evi dence to support her side of the story and fired her based
solely on the erroneous report of the private investigator. Qur
Court of Appeal s concluded that the decisionnmaker "shoul d have
cast a wary eye toward [the report's] factual concl usions”
because the investigator never saw Kowal ski cl eani ng and

i naccurately reported that other w tnesses saw her do so. 1d. at

1290. The Court of Appeals noted, inter alia, that the defendant

never introduced the investigator's report into evidence and that
t he deci si onnaker's reasons for seeking the report changed during
the course of the court proceedings. Id. The Court concl uded that
"where the contents of the primary piece of evidence upon which
the defendant relies is contradicted by witness testinony and is
not even introduced, summary judgnent is inappropriate.” 1d.
Jackson's case differs from Kowal ski in inportant ways.
First, Jackson does not dispute the key facts upon whi ch Connor
says he made his decision: that Jackson was bei ng performance
managed, O shevski and Vazquez were scared of him Jackson was a
gun owner (and therefore had easy access to firearns), and
Jackson visited gun Wb sites at work that were usually bl ocked.
Connor al so had no reason to disbelieve -- and certainly there is

no evi dence that contradicted -- the informati on he received from
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Gourmas and Davis before he made his decision. There is also no
indication -- and plaintiff does not argue -- that the record
before us is mssing any critical docunments. Moreover, PLANCO s
reasons for investigating and term nating Jackson are consi stent.
For these reasons, we believe that Kowal ski does not preclude
summary judgnent here.

Jackson was al so unable in his deposition to produce
any evidence beyond his own "belief” and specul ati on that PLANCO
di scrimnated against him He had no "basis or evidence for
believing that M. O shevski wanted to get rid of [him because of
his] disability" but sinply believed this was the case. Jackson
Dep. at 347. Although d shevski believes he was "consul ted" about
the decision to term nate Jackson, the evidence in the record
shows that Connor was the decisionnmaker, and Jackson has produced
no evidence that Connor was discrimnatory toward hi mor had any
reason to protect QO shevski

In the face of Vazquez's and O shevski's uncontested
actual fear of Jackson, Jackson's naked intuition that
A shevski's all eged discrimnatory aninus toward hi m sonehow
i nfected PLANCO s decision to termnate his enploynent will not
support a conclusion that the firms reason for termnating him
was pretextual. Because Jackson has not produced specific facts
to show pretext, we will grant PLANCO s notion for sunmary

judgnent as to Jackson's discrimnation claim
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B. Retaliation

1. Pri ma Faci e Case and
Legi ti mat e Nondi scri m natory Reason

To establish a prima facie case for his retaliation

cl aims, Jackson must "show that [he] engaged in protected
activity, [PLANCO took adverse action either at the same tinme or
after the activity, and a causal relationship existed between
[his] protected activity and [ PLANCO s] adverse action." Kaufmann

v. GVAC Mortg., 229 Fed. Appx. 164, 169 (3d Gr. 2007). Inits

brief, PLANCO does not challenge the first two parts of this
test. See Def. Brief at 22, 24. PLANCO argues only that Jackson
has no evidence to support his contention that there was a causa
rel ati onship between his term nation and his conpl ai nt about

O shevski's alleged discrimnation and purported dissatisfaction
with Jackson’s one week of sick |eave.

Jackson contends that he has established the requisite
causal |ink because the tenporal proximty between his
termnation, and his conplaint about, and PLANCO s resol ution of,
the purported discrimnation is "unusually suggestive." See Jalil

v. Avdel Corp., 873 F.2d 701, 708 (3d Cir. 1989) (holding that a

Title VIl retaliation plaintiff established a causal |ink between
his protected activity and his discharge when the enpl oyer fired
the plaintiff two days after the enployer received his

di scrimnation charge fromthe Equal Enpl oynment Qpportunity

Conmi ssion); Robinson v. City of Pittsburgh, 120 F.3d 1286, 1302

(3d Cr. 1997) ("[I]f Jalil is to be interpreted as hol di ng that
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timng al one can be sufficient, that hol ding nust be confined to
t he unusual |y suggestive facts of Jalil.").

PLANCO argues that the rel evant period for determ ning
whet her the timng was "unusual |y suggestive" would be that
bet ween Jackson's conplaint to Creedon on March 22, 2007 % and
the conmpany's decision to termnate himon May 8, 2007. The
enpl oyer argues that this period does not support a finding of
"unusual | y suggestive" tenporal proximty. But Jackson contends
that the applicable tine frame is between the concl usi on of
PLANCO s investigation of his discrimnation claimon April 30,
2007, and his suspension a few days later. Plaintiff also notes
t hat Goumas questioned Vazquez -- the person who | odged the
conpl ai nt about safety concerns -- regardi ng Jackson's
di scrimnation conplaint on April 24, 2007.

As we have discussed el sewhere, the jurisprudence of
our Court of Appeals is not clear regardi ng whether the tenporal
proximty in this case would be sufficient to support a causal

connection at the prinma facie stage. See Helmv. Matrix Svec.

| ndus. Contractors, No. 07-cv-4622, 2008 W. 4889013, *17-*18

(E.D. Pa. Nov. 12, 2008). But for the purposes of this opinion,
we will assunme that it suffices to establish Jackson's prim

faci e case.

? In Jackson's conversation with Creedon, he nentioned
that he thought O shevski was discrimnating agai nst him both
because of his purported disabilities and because he took nedi cal
| eave.
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Agai n, Jackson does not contest that PLANCO has offered
a legitimate, nondi scrimnatory reason for its termnation of his
enpl oynent. W will therefore nove to the pretext phase of the

anal ysi s.

2. Pr et ext

I n Jackson's brief he contends that, in addition to the
close timng between his conplaint to Creedon and his
termnation, it is suspicious that only Vazquez and O shevski
bel i eved that he was a safety threat because they "woul d be
notivated to retaliate" against him Pl. Brief at 23. He al so
argues that PLANCO did not proceed in good faith in relying on
their reported concerns.

As we di scussed above, we do not see why Vazquez woul d
be "notivated to retaliate” agai nst Jackson when she was not a
target of Jackson's discrimnation conplaint. There is nothing in
the record to suggest that Connor should not have relied on the
i nformati on he received from Goumas and Davis, and no reasonabl e
factfinder could conclude that Connor acted suspiciously in
di sm ssing Jackson based on that information. Jackson argues that
hi s managers' safety concerns were "suddenly awakened"” by his
di scrimnation conplaint, which is anal ogous to his clains about
the purportedly suspicious timng of his dismssal. Pl. Brief at
24. Having di sposed of these neritless argunments, we turn to the

timng issue.
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Al t hough timng al one nay be sufficient to establish
causation at the plaintiff's pretext stage, Jackson cites no case
-- and we are aware of none -- to suggest that timng al one could
suffice to show pretext. Qur Court of Appeals stated in Jalil

that at the pretext stage -- as opposed to the prina facie stage

-- suspect timng sinply "may suggest discrimnatory notives" on
the part of the enployer. 873 F.2d at 709 (enphasis added). The
panel concluded that the enployer's proffered reason was

pret extual because, in addition to the suspicious timng, the
enpl oyer also failed to have a witten rule, or a clear unwitten
rule, against the plaintiff's behavior that allegedly led to his
term nation.

Here, unlike Jalil, PLANCO had a witten conputer
policy that Jackson admtted in his Conplaint applied to him at
the time of his term nation. Jackson acknow edged that the gun
Web sites were "inappropriate" and were prohibited by the
conpany’s Internet policies. Jackson also knew that the sites he
visited were usually bl ocked, and he intentionally visited them
while PLANCO s filter was down. Plaintiff has not shown that any
ot her enpl oyee who was under perfornmance nmanagenent and visited
Web sites about weapons or violence was not dism ssed. And,
again, there is no evidence that Connor -- the | one decisionnmaker
here -- was discrimnating agai nst Jackson or was influenced by
A shevski's purported discrimnation.

Wth no direct evidence of discrimnation, our inquiry

at this stage is whether the enployer's proffered explanation is
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"unwort hy of credence."” The timng issue, conbined with Jackson's
(at best) thin and unsupported clai ns about Connor's reasons for
termnating him would not allow a reasonable factfinder to
conclude that PLANCO is lying about its consistent, legitinate,
and nondi scrim natory reason for term nating Jackson: to protect
its enpl oyees fromnortal harm

On this record, then, we conclude that, despite the
(hypot hesi zed) tenporal proximty between his conplaint and
term nati on, Jackson has not nmet his burden of show ng that a
discrimnatory reason nore |ikely notivated PLANCO. He has al so
not identified genuine issues of fact upon which a reasonable
factfinder could find that PLANCO s legitimate, nondi scrim natory
reasons for termnating himshould be distrusted. W wi |l
therefore grant PLANCO s notion for summary judgnent on Jackson's

retaliation clains.

[11. Concl usion

Jackson has not produced evi dence of specific facts
that could support a reasonable factfinder's conclusion that
PLANCO s legitimate, nondiscrimnatory reasons for term nating
his enpl oynent were pretextual. We will thus grant PLANCO s
notion for sunmary judgnent and enter Judgnent in favor of

PLANCO,
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TONY JACKSON ) G VIL ACTI ON
V.

PLANCO . NO. 08-5144

ORDER

AND NOW this 29th day of Septenber, 2009, upon
consi deration of the defendant's notion for sumrary judgnment
(docket entry # 17), and plaintiff's response thereto (docket
entry # 19), and in accordance with the acconpanyi ng Menorandum
it is hereby ORDERED t hat:

1. Def endant's notion for summary judgnment (docket
entry # 17) i s GRANTED; and

2. The Cerk of Court shall CLOSE this case

statistically.
BY THE COURT:

\s\Stewart Dal zel |l

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TONY JACKSON ) G VIL ACTI ON

V.



PLANCO : NO. 08-5144
JUDGVENT
AND NOW this 29th day of Septenber, 2009, in
accordance with the acconpanyi ng Menorandum and Order granting
defendant's nmotion for summary judgnment, JUDGVENT | S ENTERED i n

favor of defendant PLANCO Fi nancial Services, L.L.C , and agai nst

plaintiff Tony Jackson, with each side to bear its own costs.

BY THE COURT:

\s\Stewart Dal zel
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