I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: WELLBUTRI N XL ) ClVIL ACTI ON
ANTI TRUST LI TI GATI ON :

NO. 08-2433 (indirect)

MEMORANDUM
McLaughlin, J. July 30, 2009

The plaintiffs are a group of indirect purchasers of
Vel l butrin XL, a once-a-day antidepressant, who are suing the
producers of Wellbutrin XL, Biovail Corp., Biovail Laboratories,
Bi ovail Laboratories International (together, “Biovail”), and its
di stributors, SmthKline Beecham Corp. and d axoSmthKline PLC
(together, “GSK”), for illegally conspiring to prevent generic
versions of Wellbutrin XL, or buproprion hydrochloride, from
entering the Anerican market for that drug.

Pl unbers and Pipefitters Local 572 Health and Wl fare
Fund (*“Local 572"), |IBEWNECA Local 505 Health and Wl fare Pl an
(“Local 505"), Painters District Council No. 30 Health and
Wel fare Fund (“D&C 30"), Mechanical Contractors-United
Associ ation Local 119 Health and Wl fare Plan (“Local 119"), and
Bri ckl ayers and Masons Union Local Union No. 5 Chio Health and
Wl fare Fund (Local Union No. 5) are trust funds acting as
“enpl oyee wel fare benefit plans” and “enpl oyee benefit plans.”
These plaintiffs bring suit on the basis of their rei nbursenent

of their nmenbers’ purchases of Wellbutrin XL.



The plaintiffs thenselves are |ocated in Al abama,
Il1linois, Tennessee and Chio. The plaintiffs allege to have
menbers whom t hey rei nbursed for purchases of Wellbutrin XL
residing in Alabama, California, Florida, Illinois, |ndiana,
Nevada, New Jersey, New York, Ohio, Pennsylvania, Tennessee,
Texas and Wsconsin. The plaintiffs seek to represent an “end
payor” class conprised of other purchasers of Wellbutrin XL
t hroughout the country.

The plaintiffs’ anmended conpl ai nt includes three
counts, each alleging violations of several separate state |aws.
The first count alleges a violation of state antitrust |aws on
the basis of alleged nonopolization of the Anerican market for
buproprion hydrochloride.® The second count alleges violations

of certain states’ consuner protection laws.? The third count is

"Wth respect to this first count, the plaintiffs invoke the
| aws of the District of Colunbia, Florida, Hawaii, |owa, Kansas,
Loui si ana, Maine, Mchigan, M nnesota, M ssissippi, Nebraska,
Nevada, New Mexico, North Carolina, North Dakota, South Dakot a,
Tennessee, Utah, Vernont, West Virginia and Wsconsin. Am
Compl, 91 196-228.

The rel evant states for this count are Al aska, Arizona,
Arkansas, California, Colorado, Connecticut, Delaware, Florida,
Ceorgia, Hawaii, ldaho, Illinois, Kansas, Louisiana, Mine,
Maryl and, Massachuset, M chigan, M nnesota, M ssouri, Montana,
Nebr aska, Nevada, New Hanpshire, New Mexico, New York, North
Carolina, North Dakota, Onhio, Oklahoma, Oregon, Rhode Island,
Sout h Carolina, South Dakota, Utah, Vernont, Washington and \West
Virginia, as well as the District of Colunbia. Am Conpl, 91
229-272.



a claimfor unjust enrichnent that references the |aw of no
particul ar jurisdiction.

Bi ovail and GSK subm tted separate notions to dism ss
t he anended conplaint.® First, the defendants argue that the
plaintiffs fail to allege an injury that would provide for
standi ng under the nmajority of the state |laws on which the
plaintiffs rely. The defendants contend that the plaintiffs have
standing to sue only under the |aws of the states where the
plaintiffs thenselves are | ocated. Second, the defendants argue
that the plaintiffs have failed to state clains under the
statutes of the various states referenced in counts one and two.
Third, the defendants attack the plaintiffs’ claimof unjust
enrichment in count three. Wth respect to count three, Biovail
argues that the failure to refer to the | aw of any particul ar
jurisdiction is fatal to the plaintiffs' effort to state a claim
GSK echos the Biovail argunment and al so argues that count three

is an inperm ssible repackaging of the clainms in counts one and

*The defendants filed notions to dismiss the plaintiffs’
original conplaint on Septenber 10, 2008. The Court held oral
argunment on those notions on February 26, 2009, at which tine the
i ssue of the named plaintiffs’ standing to assert clains under
the statutes of the various states referenced in the original
conplaint was a central point of contention. The plaintiffs
filed an anended conpl aint on March 26, 2009, nooting those
nmotions to dismss. The amended conplaint is substantially
identical to the original conplaint except that it alleges that
the plaintiffs have nenbers who purchased Well butrin XL in nore
states than were stated in the original conplaint.
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two and that the plaintiffs’ unjust enrichnment claimis barred
under the laws of the plaintiffs’ hone states.

The plaintiffs argue first that they have standing
under Article Il of the Constitution to assert clains under each
statute referenced in the anended conplaint. Qpp’'n at 13. They
assert that they have been injured, that the defendants caused
the injury and that their injury will be redressed by a judgnment
in their favor. They argue that this general assertion is
sufficient for a threshold showing of Article 11l standing.

Next, the plaintiffs argue that, if a standing
determ nation nust be nade with respect to each state referenced
in the amended conplaint, and if such a determnation is ripe for
deci sion, then they have standing to assert clains under the | aws
of those states where they are | ocated and where their nenbers
made purchases of Wellbutrin XL. Opp’'n at 15-18. However, the
plaintiffs also argue that it would be premature for the Court to
make a determnation as to their ability to bring suit under the
| aws of those states where neither they nor their nmenbers reside.
They argue that such a determnation is appropriately handled in
the class certification context.

Finally, presum ng that they have standing to bring
each claim the plaintiffs argue that should survive a notion
under Rule 12(b)(6) for failure to state a claim The plaintiffs

argue that they have adequately stated clains under the | aws of



the states referenced in counts one and two, as well as in their
unjust enrichment claimin count three.

The Court holds that it nust nmake a determ nation of
the plaintiffs’ standing to assert each claimof the anended
conplaint at this stage of the litigation. The plaintiffs’
argunment that they have general Article Ill standing is
insufficient to establish standing with respect to particul ar
claims. The Court finds that the plaintiffs have standing to
assert clains only under the |laws of those states where the
plaintiffs are | ocated or their nmenbers reside. The Court wll
di sm ss those clains arising under all other states.

The remaining clains arise under the | aws of
California, Florida, Illinois, Onio, Nevada, New York, Tennessee,
and Wsconsin. The Court wll grant the defendants’ notions to
dism ss parts of counts one and two for failure to state a claim
The Court will dismss clains arising under the antitrust |aw of
Florida, and clains arising under the consunmer protection | aws of
II'linois, Nevada, New York and Chio. The plaintiffs have
conceded their clainms under the |l aws of Pennsylvania and Texas.
Qpp’ n at 47 n. 31.

Finally, because the plaintiffs’ third count for unjust
enrichnment refers to no law or jurisdiction, the Court wll

dismss the plaintiffs’ clains under that count.



Legal Background

Certain provisions of federal lawrelating to the
procedures for approving new drugs are at the center of the
plaintiffs’ allegations. The plaintiffs claimthat Biovail and
GSK abused provisions of the Food, Drug and Cosnetic Act, 21
U S C 88 301-392 (“FDCA"), for the purpose of delaying the
mar keti ng of generic versions of their drug Wellbutrin XL.

The FDCA provides two different sets of procedures for
t he approval of new drugs. First, the manufacturer of a new drug
must obtain approval fromthe Food and Drug Adm ni stration
(“FDA") by filing a New Drug Application ("NDA"). This
application contains data as to safety and effectiveness. In
filing an NDA, manufacturers also list any patents that the
manuf act urer believes coul d reasonably be asserted against a
generic manufacturer who nmakes, uses, or sells a generic version
of the drug prior to the expiration of the |listed patents. These
patents are listed in the FDA's book of Approved Drug Products
wi th Therapeutic Equival ence Eval uati ons (known as the "Orange
Book"). The anmended conplaint states that the FDA does not
exercise tight supervision over the contents of the Orange Book,
relying on manufacturers to list patents in good faith. Am
Compl ., T 33.

The second approval procedure was established in 1984

by the Hat ch-Waxman Amendnents. Pub. L. No. 98-417, 98 Stat. 1585



(1984). The purpose of the Amendnents was to speed the approval
of generic versions of brand-name drugs while respecting brand
manuf acturers' patent rights. Generic manufacturers need not
file NDAs. Instead, they may file Amended New Drug Applications
("ANDA"). ANDAs require a show ng of safety and effectiveness
and a show ng of bioequival ency to an approved brand-nane drug.
Bi oequi val ency refers to equival ency of the active ingredient,
dosage, route of adm nistration and strength between a brand-nane
and generic drug. Am Conpl., § 29.

As part of an ANDA, generic manufacturers nust certify
that they will not infringe any brand manufacturers' patents.
One nethod of certification is referred to as a "Paragraph 4"
certification, which requires the generic manufacturer to state
that a potentially conflicting Orange Book patent is either
invalid or will not be infringed by the proposed generic.

The Hat ch- Waxman Anmendnents seek to protect brand
manuf acturers' patents. In the case of an ANDA including a
Paragraph 4 certification, brand manufacturers have 45 days from
the date of notice of the ANDA's filing to initiate litigation on
any potentially infringed patents. |If the brand manufacturer
brings suit within that 45 day wi ndow, then the FDA may not give
final approval to the generic drug for the shorter of 30 nonths
or a finding by the court that the patent is invalid or not

i nfringed.



The plaintiffs al so base their anended conplaint on a
separate provision of the FDCA. Section 505(j) of the FDCA
allows for a person (including a corporation) to file a "Gtizen
Petition" requesting that the agency take or refrain fromtaking
any adm ni strative action, which may include the approval of a
generic drug. The FDA nust respond to these petitions wthin 180
days of their filing. The plaintiffs allege that, until a 2007
amendnent to the FDCA, it was comon practice for the FDA to
wi t hhol d ANDA approval until after consideration of a Citizen

Petition. Am Conpl., | 47.

1. Allegations of the Plaintiffs' Anmended Conpl ai nt

The plaintiffs allege that GSK and Bi ovail have acted
in concert to abuse the provisions of the Hatch-Waxman Amendnents
by filing nmeritless litigation in an effort to delay the entry of
generic conpetitors into the American market for Wellbutrin XL.
They also allege that Biovail filed a baseless citizen petition
with the FDA in a further attenpt to delay the generics’ narket
entry.

The anmended conpl ai nt makes the foll ow ng assertions.

Bi ovail and Pharma Pass, LLC, collaborated to create an extended
rel ease fornmula for buproprion hydrochloride in the 1990s. |d.,
1 66. Pharma Pass's chem sts created an extended rel ease version

of the drug using off-the-shelf chem cal conpounds unworthy of



patent protection in thensel ves. However, they were able to
acquire a patent on their fornmula by claimng that it was "free
of stabilizer of any kind." “Stabilizer” is the termused for a
chem cal or conpound that prolongs the rel ease of a drug after
initial admnistration. This formula received patent No.

6, 096, 341 (the "341 patent"). Id., 1Y 70-71. A continuation of
the 341 patent was issued on Novenber 7, 2000. This patent
nunber was 6, 143,327 (the "327 patent”). 1d., T 84. Biovail
acqui red Pharma Pass in Decenber of 2002 and | ater obtained the
rights conferred by the 341 and 327 patents. 1d., § 85.

On Cctober 26, 2001, Biovail and GSK entered into a
contract to pronote and distribute Wellbutrin XL in the United
States and Canada. [d., § 87. In August of 2002, GSK filed a
New Drug Application ("NDA") with the FDA. GSK |isted the 341
and 327 patents in the FDA' s Orange Book as patents that could
reasonably be asserted to cover Wellbutrin XL. 1d., T 88. The
FDA issued approval of Wellbutrin XL to GSK on August 8, 2003.
Id., 1 89 On Decenber 31, 2004, the 341 and 327 patents were
formally assigned to Biovail. 1d., {1 92.

On Septenber 21, 2004, Anchen (a generic manufacturer
of bupropi on hydrochloride) filed an ANDA seeki ng FDA approval to
mar ket Wellbutrin XL's generic alternative in a 150ng and 300ny
formul ation. Anchen's ANDA included a Paragraph 4 certification

that stated that it would not infringe the 341 or 327 patents.



The basis for this assertion was the presence of “stabilizer”
conpounds in the Anchen generic version. 1d., § 98. On

Sept enber 23, 2004, Abrika, another generic manufacturer, filed a
simlar ANDA, as did the manufacturer |npax on Novenber 30, 2004.
Id., 19 102, 105. On July 21, 2005, the manufacturer Watson
filed a simlar ANDA for the 300ng fornul ati on of bupropion
hydrochloride. 1d., { 108.

The anended conpl aint alleges that on Decenber 21,
2004, GSK and Biovail co-filed an action agai nst Anchen all egi ng
infringenment of the 341 and 327 patents in the Central D strict
of California. The sanme clains were made by GSK and Bi ovai l
agai nst Abrika in the Southern District of Florida. In both
cases, the clainms based on the 327 patent were eventually
wthdrawmn. 1d., § 138. On March 7, 2005, Biovail filed an
action against Inpax alleging a violation of the 341 patent.

Id., ¥ 113. Biovail later filed suit against generic
manuf acturer Watson. [|d., T 139.

The plaintiffs allege that all of the generic
conpetitors provided the defendants with access to their ANDAs
and sanple products to allow themto conpare the products to
Wl lbutrin XL and its applicable patents. 1d., § 116. They
all ege that these ANDAs and sanpl e products denonstrated

conclusively that the generic formulations did not infringe
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Wel Il butrin XL's patents because of the presence of a stabilizer
in the generics. 1d., ¥ 115.

Anchen received FDA tentative approval for its generic
version of Wellbutrin XL on Novenber 14, 2005, but was unable to
manuf acture and market its product because of the ongoi ng patent
infringenent litigation. A generic version of Wellbutrin XL,
therefore, was allegedly ready for nmarket entry on Novenber 14,
2005. Id., T 14o0.

On Decenber 20, 2005, Biovail filed a citizen petition
with the FDA allegedly for the sol e purpose of blocking the
generics' entry to market. 1d., Y 141. The plaintiffs claim
that the FDA had a practice of delaying approval of generic drugs
until the resolution of a citizen petition. 1d., T 154. On
Decenber 14, 2006, the FDA denied Biovail's citizen petition and,
on the same day, granted final approval to Anchen’s and Abrika's
ANDAs. 1d., ¢ 151.

On Decenber 15, 2006, the FDA gave | npax tentative
approval for its 150 ng fornula and final approval of its 300 ny
formula. On June 13, 2007, the FDA gave Watson final approval
for its 300 ng formula. 1d., Y 152-53. Biovail settled its
l[itigation with Anchen and I npax before either matter had gone to
summary judgnent. The plaintiffs claimthis highlights the sham

nature of the suits. Id., T 157-58. These settlenents barred
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generic conpetitors fromreleasing their 150 ng formulas until
2008. 1d., T 160.
The plaintiffs’ anmended conpl aint states that they seek
to represent a class of end payors defined as:
Al'l persons or entities in the United States and its
territories who, at any tinme during the period Novenber
14, 2005, to the entry of judgnent in this action
, paid or reinbursed for or will pay or reinburse for
Wel I butrin XL and AB-rated generic equivalents in any
form For purposes of the End Payor C ass definition,
persons and entities paid or reinbursed for Wellbutrin
XL and AB-rated generic equivalents if they paid or
rei nbursed for sonme or all of the purchase price.

Am Conpl., T 185.

I11. Analysis

The threshol d question the Court nust answer is whether
the Court should consider the naned plaintiffs’ standing to bring
the clains asserted under each individual state’s |aw or should
wait until the class certification stage to nmake such an
assessnent. The Court concludes that it nust decide the
plaintiffs’ standing to bring each claimnow The Court
concludes that the plaintiff benefit funds may bring clains under
the laws of the states in which they are |ocated and i n which
their menbers, for whomthey have rei nbursed purchases of
Wel Il butrin XL, reside. The named plaintiffs’ clains under other

state laws will be dismssed. The Court will then consi der

12



whet her the anended conpl aint states a claimunder the various

state laws for which the naned plaintiffs have standing to sue.

A Tim ng of the Standi ng Anal ysis

Article Il of the Constitution requires that a
plaintiff have standing to assert his clains.

Constitutional standing requires: (1) an
injury-in-fact, which is an invasion of a legally
protected interest that is (a) concrete and

particul arized, and (b) actual or imm nent, not
conjectural or hypothetical; (2) a causal connection
between the injury and the conduct conplained of; and
(3) that it nust be likely, as opposed to nerely
specul ative, that the injury will be redressed by a
favor abl e deci si on.

Wner Famly Trust v. Queen, 503 F.3d 319, 325 (3d G r. 2007).

A plaintiff's standing to sue nust be analyzed on the
basi s of each claimasserted. "The conplaining party nust
show that he is within the class of persons who wll be
concretely affected. Nor does a plaintiff who has been subject
to injurious conduct of one kind possess by virtue of that injury
the necessary stake in litigating conduct of another Kkind,
al though simlar, to which he has not been subject."” Blumv.
Yar et sky, 457 U.S. 991, 999 (1982).

Standing is analyzed on a claimby claimbasis. Each
el emrent of standing (injury, causation, redressability) nust
relate to each other in relation to the claimasserted.

"Typically, . . . the standing inquiry requires careful judicial

13



exam nation of a conplaint's allegations to ascertain whether the
particular plaintiff is entitled to an adjudication of the

particular clains asserted.” Alen v. Wight, 468 U S. 737, 752

(1984). Standing "should be seen as a question of substantive
| aw, answerable by reference to the statutory and constitutional

provi si on whose protection is invoked." Int'l Prinmate Protection

League v. Administrators of Tul ane Educ. Fund, 500 U S. 72, 77

(1991) (quoting WIlliamA. Fletcher, The Structure of Standing,

98 Yale L.J. 221, 229 (1988)).

In addition to the "immutable requirenents of Article
I11," the federal judiciary has al so adhered to a set of
prudential principles that bear on the question of standing.
These principles are:

(1) the Plaintiff generally nust assert his own | egal
rights and interests, and cannot rest his claimto
relief on the legal rights or interests of third
parties;

(2) even when the Plaintiff has alleged redressabl e
injury sufficient to neet the requirements of Article
11, the federal courts will not adjudicate abstract
questions of wi de public significance which amount to
generalized grievances shared and nost appropriately
addressed in the representative branches; and

(3) the Plaintiff's conplaint nust fall within the
zone of interests to be protected or regulated by the
statute or constitutional guarantee in question.

MIler v. N ssan Mdtor Acceptance Corp., 362 F.3d 209, 221 (3d

Cr. 2004) (quoting Trunp Hotels & Casino Resorts, Inc. v. Mrage

14



Resorts Inc., 140 F.3d 478, 484 (3d Cr. 1998) (internal

citations omtted)).

Odinarily, standing is a threshold issue for any case,
including class actions. "[A] plaintiff . . . nust allege a
di stinct and pal pable injury to hinself, even if it is an injury
shared by a large class of other possible litigants.” Warth v.
Seldin, 422 U S. 490, 501 (1975). The requirenent of a naned
plaintiff's standing is no different in the class action context.

Lews v. Casey, 518 U. S. 343, 357 (1996). "That a suit may be a

class action . . . adds nothing to the question of standing, for
even naned plaintiffs who represent a class nust allege and show
that they personally have been injured, not that injury has been
suffered by other, unidentified nenbers of the class to which

t hey bel ong and which they purport to represent.” 1d. (internal
guotations omtted). “[I]f none of the named plaintiffs
purporting to represent a class establishes the requisite of a
case or controversy with the defendants, none nmay seek relief on
behal f of hinself or any other nmenber of the class.” O Shea v.
Littleton, 414 U S. 488, 494 (1974). "The initial inquiry .

is whether the lead plaintiff individually has standi ng, not

whet her or not other class nenbers have standing." Wner Famly
Trust, 503 F.3d at 326.
Standing in the context of class actions remains a

claimby claimprerequisite. "[E]ach claimnust be anal yzed
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separately, and a clai mcannot be asserted on behalf of a class
unl ess at |least one plaintiff has suffered the injury that gives

rise to that claim" Giffin v. Dugger, 823 F.2d 1476, 1483

(11th Gr. 1987). A naned plaintiff whose injuries have no
causal relation to, or cannot be redressed by, the | egal basis
for a claimdoes not have standing to assert that claim For
exanple, a plaintiff whose injuries have no causal relation to
Pennsyl vani a, or for whomthe | aws of Pennsyl vani a cannot provide
redress, has no standing to assert a cl ai munder Pennsyl vani a

| aw, although it may have standi ng under the | aw of anot her

state.

The defendants have asserted that the plaintiffs are
unable to bring clains under the | aws of states where the naned
plaintiffs are not |ocated because the nanmed plaintiffs |ack
standing to do so. The plaintiffs rely on a recent decision of
the United States Suprene Court, and several |ower court opinions
appl ying that decision, to argue that the Court should defer an
exam nation of the naned-plaintiffs' ability to represent unnaned
plaintiffs wwth clains under the aws of states in which the
named plaintiffs are not |ocated or have nenbers until the class

certification stage of litigation. Opp'n at 18.°

“The plaintiffs argue that waiting to decide whether they
may represent proposed class nenbers from states where the
plaintiffs thenselves allege no relevant injury would not be a
deferral of an Article Il standing analysis. Indeed, the
plaintiffs recognize that Article Ill standing is a prerequisite

16



The plaintiffs rely on Otiz v. Fibreboard Corporation,

527 U.S. 815 (1999), for the proposition that class certification
must cone before an exam nation of the nanmed plaintiffs' ability
to assert the clainms of unnanmed parties to a class action. Otiz
i nvol ved a gl obal settlenment of clains against a manufacturer of
asbest os-cont ai ni ng products. The issue before the Court in
Otiz was the propriety of the district court's certification of
a class consisting of

all persons with personal injury clains against

Fi breboard [the manufacturer] for asbestos exposure who

had not yet brought suit or settled their clains before

t he previous August 27; those who had di sm ssed such a

claimbut retained the right to bring a future action

agai nst Fi breboard; and “past, present and future

spouses, parents, children, and other relatives” of

cl ass nmenbers exposed to Fi breboard asbestos.
Id. at 826-27 (internal quotations omtted).

Bef ore reaching the issue of the certification's

propriety under Rule 23, the Suprenme Court addressed the

to their suit, but argue that an injury providing standi ng under
the | aw of sone state is enough to provide for standing to bring
a clainms on behalf of proposed class nenbers fromall states.
The plaintiffs argue that once they have established an injury,
causation and redressability, in connection to sone state | aw
claim a court need only to determ ne whether they are adequate
representatives of the proposed class under Rule 23. However,
because a standing analysis requires a plaintiff to establish
standing on a claimby claimbasis, the threshold question of
standing is not satisfied by an assertion of standing on |ess
than all clainms. |In attenpting to defer the consideration of the
plaintiffs’ “ability to represent” proposed class nenbers from
states where the plaintiffs thenselves allege no injury, the
plaintiffs’ argue, in essence, that an Article |1l standing

anal ysis is premature.
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petitioners’ argunent that the class clainms were nonjusticiable
under Article Il of the Constitution for |ack of standing. The
petitioners argued that "this is a feigned action initiated by
Fi breboard to control its future asbestos tort liability, with
the ‘vast majority' of the ‘exposure-only' class nenbers being
W thout injury in fact and hence w thout standing to sue.”" 1d.
at 831. Notably, the petitioners attacked the standing of the
absent cl ass nenbers and not the standing of the naned
plaintiffs.

In that context, the Suprene Court followed its

decision in Anrchem Products, Inc. V. Wndsor, 521 U S. 591

(1997), and deferred consideration of Article Ill standing of the
proposed class nenbers until after the consideration of class
certification because the latter was "logically antecedent” to
the former. Otiz, 527 U S. at 831 (citing Ancthem 521 U. S at
612). Thus, in a case involving a global settlenent in which
certain nenbers of a proposed class may not have standing to sue
and where the Court was presented with a request for class
certification and standing issues sinultaneously, the Suprene
Court addressed dispositive certification issues prior to issues
of Article Ill standing. Had the Court found that certification
of the proposed class was inproper, the issue of certain class
menbers' standing woul d have been noot. To rule on the issue of

standing at that point in the case would have required the Court
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to make a determ nation as to the standing of persons who were
not actually parties to the case, but who were only proposed
parties to the case.

Anthem on which Otiz relied, also involved a gl obal
settl enment of an asbestos class-action involving clainms on behalf
of a proposed class of people exposed to asbestos and certain of
their "spouses, parents, children, and other relatives." Anchem
521 U. S, 591, 603 n.5 (1997). As in Otiz, the petitioners in
Anthem chal | enged t he standi ng of exposure-only class nenbers
prior to the certification of the class. The Suprene Court
affirmed the Court of Appeals for the Third Crcuit by stating
that "because [the resolution of class certification issues] is
| ogically antecedent to the existence of any Article Il issues,
it is appropriate to reach themfirst." Anchem 521 U S at 612.

As in Otiz, Ancthemdealt with the standing of absent

class nenbers, not the naned plaintiffs. Also as in Otiz, a
ruling in Anthem as to the standing of people who were not
asserting clains against the defendants (the proposed cl ass
menbers) woul d have been illogical. Had the proposed cl ass
menbers becone actual class nenbers, then an inquiry into their
standing to assert clains would becone the next |ogical course of
action.

Nei t her Anthem nor Ortiz discussed the standing of the

named plaintiffs. Neither case discussed or cited to Warth,
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Lewis, or O Shea. Gven the context of those cases and that they
limt their consideration of proposed class nenbers' standing to
cases where class certification is "logically antecedent” to
Article Ill issues, the Court believes it is unlikely that they
were intended to overturn silently the hol dings of |ong standing
precedent .

This case does not present an issue that is “logically
antecedent” to a standing inquiry. The standing issue in Otiz
and Anthemrel ated to proposed class nenbers, i.e., persons who
were not yet parties to the case. It would be illogical to find
that a non-party | acks standing to pursue a claimprecisely
because they are not pursuing a claim Thus, the question of
whet her the proposed class nenbers could becone parties to the
case was logically antecedent to the question of whether they had
standing to nmake cl ai ns agai nst the defendants in those cases.

In this case, however, the Court reviews the standing of actual,
not proposed, plaintiffs.

Otiz and Anthem exi st nost naturally as exanpl es of
the pragmatic commtnent “not to pass on questions of
constitutionality . . . unless such adjudication is unavoidable.”

Scott v. Harris, 550 U S. 372, at 388 (Breyer, J., concurring)

(quoting Spector Mdtor Service, Inc. v. MlLaughlin, 323 U S. 101,

105 (1944)), see also, Northwest Austin Mun. Util. Dist. No. One

v. Holder, 129 S. C. 2504 (2009) (quoting Escanbia County V.
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MM llan, 466 U. S. 48, 51 (1984) (per curiam (“It is a

wel | -established principle governing the prudent exercise of this
Court’s jurisdiction that normally the Court will not decide a
constitutional question if there is sone other ground upon which

to di spose of the case.”)); Ashwander v. TVA, 297 U. S. 288, 347

(1936) (Brandeis, J., concurring) (“The Court will not pass upon
a constitutional question although properly presented by the
record, if there is also present some other ground upon which the
case may be disposed of”).

The plaintiffs argue that this reading of Otiz and
Anthem threatens to negate the “logically antecedent” | anguage
of those opinions. They argue that if those cases are taken as
exanpl es of the avoi dance of constitutional adjudication, then
“district courts would never decide standing issues first, since
they are constitutional in nature.” Opp' n at 20.

The plaintiffs overstate the inplications of the
Court’s reading of Otiz and Anthem Courts utilize the advice
of cases |ike Ashwander when two issues, one constitutional and
one non-constitutional, are “properly presented by the record” at
the sane tinme. 297 U.S. 288, 347. Courts do not wait for
potentially dispositive issues to arise at |ater stages of
l[itigation solely in an effort to postpone and avoid
constitutional adjudication. Were a case presents a

constitutional issue and a dispositive, non-constitutional issue
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si mul taneously, Courts may avoi d unnecessary constitutional
rulings by deciding the dispositive non-constitutional issue.
As the defendants point out, several decisions of the
| ower courts, including those of the United States Courts of
Appeals for the Fifth and NNnth Crcuits, have recogni zed the

limted holding of Ortiz. Easter v. Am Wst Fin., 381 F.3d 948,

962 (9th Gr. 2004); Ford v. NYLCare Health Plans of Gulf Coast,

Inc., 301 F.3d 329, 333 n.2 (5th Gr. 2002); Rivera v.
Wet h- Ayerst Laboratories, 283 F.3d 315, 319 n.6 (5th Cr. 2002);

In re Salonon Smith Barney Mut. Fund Fees Litigation, 441 F. Supp.

2d 579, 606 (S.D.N. Y. 2006); In re Eaton Vance Corp. Securities

Litigation, 220 F.R D. 162, 166-70 (D. Mass. 2004).

The plaintiffs argue, however, that the cases cited by
t he defendants are not binding on this Court and that they stand
only for the proposition that a plaintiff that has suffered no
injury at all lacks standing. That, however, is precisely the
problemthat the nanmed plaintiffs face in this case. The
def endants assert that the plaintiffs have no injuries, and
therefore no standing, in connection to the ngjority of states
referenced in the anended conpl ai nt.

The plaintiffs argue that other courts have applied the
Otiz decision nore broadly so as to postpone an anal ysis of
named plaintiffs’ standing to assert clainms under the | aws of

states in which they personally have no standing. See, Payton v.
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County of Kane, 308 F.3d 673, 680 (7th Gr. 2002); dark v.

McDonald's Corp., 213 F.R D. 198, 205 (D.N.J. 2003); In re

Hypoderm c Products Antitrust Litigation, No. 06-cv-0174, 2007 W

1959225 (D.N.J. Jun. 29, 2007); In re K-Dur Antitrust Litigation,

338 F. Supp. 2d 517, 544 (D.N.J. 2004); and Sheet Metal Wrkers

Nati onal Health Fund v. Angen, Inc., No. 07-05295-MAS, 2008 U. S.

Dist. LEXIS 62181, at *28-29 (D.N.J. Aug. 12, 2008).°

In the mdst of this circuit split and the divergence
of opinion anong district courts as to the application of Otiz,
no court explicitly states that Warth or Lewi s has been
overturned with respect to naned plaintiffs’ standing
requi renents. Those earlier precedents, conbined with the

constricting |anguage of Otiz and Ancthem and the uni que posture

°The plaintiffs also cite to several district court cases
fromoutside of the Third Grcuit. Opp’'n at 21-23. They cite to
In re Chocolate Confectionary Antitrust Litigation, MDL No. 1935,
602 F. Supp. 2d 538, 579 (M D. Pa. 2009); In re Hypoderm c Prods.
Antitrust Litigation, MDL No. 1730, 2007 U.S. Dist LEXIS 47438,
at *56-58 (D.N.J. June 29, 2007); and In re Actinmune Mrketing
Litigation, Master File No. C 08-02376-MHP, 2009 U. S. Dist. LEXIS
36133, at *44 (N.D. Cal. Apr. 28, 2009), which adopted readings
of Otiz consistent with that in Cark. One case plaintiffs cite
stated in dicta that “in these circunstances [conparable to those
inthis case], it is appropriate to decide class certification
before resolving alleged Article Il challenges of the present
kind,” but went on to say that the issue was premature in that
the parties had not briefed the question of which state | aws
applied to the present clains. [In re Buspirone Patent
Litigation, 185 F. Supp. 2d 363, 377 (S.D.N. Y. 2002). Again, the
Court declines to follow the Buspirone decision: the issue of
the named plaintiffs standing to assert a particular claimlisted
in the conplaint does not depend on choice of |law or on class
certification.
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of those gl obal settlenment cases, denonstrate that a standing
anal ysis should not be deferred in this case. Every circuit to
address the question has agreed that a naned plaintiff nust have
i ndi vidual standing to pursue a class action claim including the
Payton Court. A ruling as to the naned plaintiffs’ standing
depends in no way upon the standing of proposed class nenbers.
Thus, the named plaintiffs’ standing is not "logically
antecedent” to the issue of class certification. By its terns,
the Otiz nmethod of avoiding the adjudication of constitutional
gquestions does not apply to this case.

The alternative proposed by the plaintiffs would all ow
named plaintiffs in a proposed class action, with no injuries in
relation to the laws of certain states referenced in their
conplaint, to enbark on | engthy class discovery wwth respect to
injuries in potentially every state in the Union. At the
concl usion of that discovery, the plaintiffs would apply for
class certification, proposing to represent the clains of parties
whose injuries and nodes of redress they would not share. That
woul d present the precise problemthat the limtations of
standi ng seek to avoid. The Court wll not indulge in the
prol onged and expensive inplications of the plaintiffs’ position

only to be faced with the sane probl em nonths down the road.
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B. St andi ng Anal ysi s

The parties dispute the plaintiffs’ standing to assert
claims under the various state statutes referenced in the anended
conplaint. The defendants argue that the facts alleged are
sufficient only to denonstrate standing in the states where the
benefit funds are located. The plaintiffs argue that they have
standing in the states where they are | ocated and the states
where their nmenbers purchased Well butrin XL and that, on that
basis, they may assert the clains of proposed class nenbers from
each state referenced in the anended conpl ai nt.

The United States Court of Appeals for the Third

Crcuit has sumrmari zed the holding of Bell Atlantic Corporation

v. Twonbly, 127 S. C. 1955 (2007), which states the applicable
pl eadi ng standard in the face of a notion to dism ss:

The Suprene Court's Twonbly fornul ati on of the pleading
standard can be summed up thus: "stating ... a claim
requires a conplaint with enough factual matter (taken
as true) to suggest” the required elenment. This "does
not inpose a probability requirenent at the pleading
stage,"” but instead "sinply calls for enough facts to
rai se a reasonabl e expectation that discovery wll
reveal evidence of" the necessary el enment.

Phillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cir. 2008)

(citing Twonbly, 127 S.C. at 1965).

The Court nust now determ ne whether the plaintiffs
have all eged facts sufficient to raise a reasonabl e expectation
that di scovery will reveal evidence of standing to assert each of

their clainms. The Court will first determ ne whether the
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plaintiffs have standing to assert clainms in the states where
their menbers purchased Wellbutrin XL. The Court will then
address the question of the plaintiffs’ standing to assert clains
on behal f of proposed class nenbers from states where the

plaintiffs are neither |ocated nor have nenbers residing.

1. The Plaintiffs Have Standing to Bring C ai ns under
the Laws of States Wiere Their Mnbers Reside

The plaintiffs assert clains on the basis of injuries
derived fromreinbursing purchases made by their nmenbers. They
argue that the price of Wellbutrin XL was inflated due to illegal
and anticonpetitive business tactics. The anended conpl ai nt
states that each plaintiff “during the class period .
rei nmbursed for bupropion hydrochl ori de extended rel ease purchases
by its nenbers residing in [various states], and was injured as a
result of Defendants’ m sconduct.” Am Conpl., 1Y 14-18.

The defendants have argued that the plaintiffs nmay not
assert standing in states where their menbers made purchases of
Wel I butrin XL. They argue that the plaintiffs have standi ng
based only on rei nbursenents nade by the named plaintiffs
t henmsel ves, and that such an injury takes place only in the
states where the naned plaintiffs reside. The defendants contend
that to hold otherwise would permt the nanmed plaintiffs to
assert standing on the basis of injuries to their nmenbers and not

to the naned plaintiffs thensel ves.
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The plaintiffs’ allegation of injury, however, does not
rely on injury to their nmenbers. The injury is alleged to have
inpacted the plaintiffs thensel ves through the act of reinbursing
their nenbers. See Opp’'n at 15. Reinbursenent for the purchase
of drugs, the price of which is allegedly inflated through
anticonpetitive or otherwse illegal neans, constitutes a
nmonetary injury to the plaintiffs.

Havi ng determ ned that the plaintiffs have all eged an
injury to the plaintiffs thensel ves, the Court nust determ ne
whet her the plaintiffs have alleged facts sufficient to
denonstrate that such an injury "fairly can be traced to the
chal  enged action,” and "is likely to be redressed by a favorable

decision.” Witnore v. Arkansas, 495 U. S. 149, 155 (1990).

The naned plaintiffs have identified an injury in fact
that is fairly traceable to conduct taking place in states where
their nmenbers purchased Wellbutrin XL. Those injuries would be
redressed by a favorable determ nation under the | aws of the
states where their nenbers purchased Well butrin XL. The el enents
of a standing analysis of the plaintiffs’ clains have clear
connection to the states where the plaintiffs thensel ves are
| ocated and the states where their nmenbers nade purchases of
Wl Il butrin XL. Therefore, plaintiffs’ have standing to assert

clains in those states.
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2. The Plaintiffs Lack Standing in All O her States

The Court nust now determ ne whether the plaintiffs
have standing to bring clains under the | aws of states where no
named plaintiff is |located and where no nenber of a naned
plaintiff purchased Wellbutrin XL.

The al l egations of injury are descri bed above. These
al l egations present no facts that would connect injuries specific
to the plaintiffs, as opposed to injuries against conpetitors and
purchasers nationwi de, to any cause arising in states where no
named plaintiff is |located and where no nenber of a naned
plaintiff purchased Wellbutrin XL. The anmended conpl ai nt,
therefore, provides no facts on which to find a connection
bet ween an all eged injury and some wongful conduct that would
inplicate the |l aws of those states in which no plaintiff, or any
of their reinbursed nenbers, resides.

Despite this lack of facts denonstrating injury,
causation and redressability, the plaintiffs argue that they may
properly assert clains of proposed class nmenbers who were injured
in those states regardless of their own standing to assert the
sanme clainms. This is essentially a recasting of the argunent
that the Court need not make a determ nation of the parties’
standing at this stage of the litigation.

The plaintiffs discuss several cases in support of the

i dea that nanmed plaintiffs with standing in one state may
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represent absent plaintiffs fromstates in which the nanmed

plaintiff does not have standing. The first is Inre Wllbutrin

SR Direct Purchaser Litigation, No. 04-5525, 2008 U S. D st.

LEXIS 36719 (E.D. Pa. May 2, 2008). This case involved a direct
purchaser class suing under the provisions of the Sherman Act, a
federal |law for which citizens of any state woul d have standing

to sue regardless of the state in which they suffered the

rel evant injury.

The plaintiffs offer a string of citations to cases
that certified multistate classes wthout a class representative
fromeach state. Qpp’'n at 30 n. 19. O these cases, two cone
fromthe United States Court of Appeals for the Third Crcuit.

The first is In re Prudential |nsurance Conpany of Anerica Sal es

Practice Litigation Agent Actions, 148 F.3d 283, 315 (3d Cr

1998). In re Prudential involved a class action with state | aw

claims fromall fifty states asserted by lead plaintiffs from

less than all fifty states. See In re Prudential Ins. Co. Am

Sales Practice Litig., 962 F. Supp. 450 (D.N. J. 1997).

Prudential insurance had been accused of fraudulently selling
certain insurance policies. A class action was initiated by
several plaintiffs fromdifferent states. A settlenent agreenent
was reached between the plaintiffs and Prudential covering a

cl ass of people who had held Prudential policies over a certain

period of tine.
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The only challenge to standing in Prudential was based

on the fact that certain class nenbers had not actually been
injured. This was true due to the definition of the class, which
enconpassed all policy holders over a period of tine and not only
those who were defrauded (the settlenment agreenent created an
arbitration process by which all class nenbers, injured or not,
coul d assert any clains they may have had agai nst Prudential).
Neither the district court nor the Court of Appeals reached the
issue of Article Ill standing as applied to clains arising under
particul ar states' laws and, therefore, this Court will not rely
on that case as a basis of support for the plaintiffs’ position.®
The second case cited by the plaintiffs fromthe U S

Court of Appeals for the Third Crcuit is In re School Asbestos

Litigation. 789 F.2d. 996 (3d Gr. 1986). This case permtted
the certification of a class consisting of schools across the
nation and | ed by naned plaintiffs from Pennsyl vania. The case
i nvol ved tort clains sounding in negligence based on viol ations
of federal asbestos regulations. Again, the Court did not

di scuss Article Il standing in this opinion.’

“TWe have repeatedly held that the existence of
unaddressed jurisdictional defects has no precedential effect.”
Lewis v. Casey, 518 U. S. 343, 352 n.2 (1996).

The plaintiffs also cite the followi ng cases as exanpl es of
courts allowng nanmed plaintiffs to | ead a class on the assertion
of state laws for which they woul d not personally have standing
to assert the same claim [In re Pharm Indus. Average \Wol esal e
Price Litig., 252 F.R D. 83 (D. Mass. 2008) ("In a nulti-state
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The Court holds that the plaintiffs fail to allege that
t hey have standing to bring clains in the majority of the
jurisdictions referenced in the anended conplaint. However, the
anended conpl aint does set forth facts that denonstrate the
plaintiffs’ standing to bring clains in those states in which
they are located and in which they have nenbers to whomthey paid
rei nbursenents. Therefore, the Court will proceed to analyze the
defendants’ notions to dismss the plaintiffs’ clainms for failure

to state a claimunder the laws of California, Florida, |llinois,

class, the case | aw does not create a per se rule that the Court
nmust appoint a separate representative for each state or even

each group."); In re Pharm Indus. Average Wolesale Price
Litig., 233 F.R D. 229, 230-31 (D. Mass. 2006); 1In re Relafen

Antitrust Litig., 221 F.R D. 260, 266-70 (D. Mass.2004); Mwbray
v. Waste Mgnt. Holdings, Inc., 189 F.R D. 194, 195 (D. Mass.
1999); In re Synthroid Mtg. Litig., 188 F.R D. 295, 302 (N.D
[11. 1999) (certifying a class like that proposed in this case,
but noting that standing issues ultimately nay require
decertification of the state | aw counts.). None of these cases
explicitly deals with Article Il standing requirenents.

Finally, the plaintiffs cite In re Abbott Labs. Norvir
Antitrust Litig., Nos. C 04-1551, C 04-4203, 2007 W. 1689899, at
*5, *8-*10 (N.D. Cal. Jun. 11, 2007). This case allowed a class
of plaintiffs to proceed with clains under California | aw after
hol di ng that one of the named plaintiffs had standing to bring
such a claim 1d. at *5. 1In that case, the naned plaintiff with
standing to bring the claimunder California |aw was in fact a
resident of California who was injured in his personal paynents
for prescription drugs. 1d. at *4. The Norvir case, therefore,
is support for the requirenment of presenting at |east one naned
plaintiff with standing to nake a given claim To the extent the
plaintiffs rely on that portion of Norvir that permtted the
named plaintiffs to proceed on a claimof unjust enrichnent
untied to any particular state, the Court rejects their argunent
for the reasons provided in this section and for the reasons
provided belowin Part 111(C)(9).
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Nevada, New York, Ohio, Pennsylvania, Tennessee, Texas and
W sconsi n.

Because plaintiff Local 119 is |located in Al abamma,
al l eges to have nenbers residing only in Al abama, and because the
plaintiffs bring no clains under the | aws of Al abama, plaintiff
Local 119 wll be dism ssed fromthis case for |ack of standing

to bring any of the surviving clains.

C. The Plaintiffs’ Remaining dains

The followng clains remain for the Court’s anal ysis:
antitrust and consuner protection clains under California | aw,
antitrust and consuner protection clains under Florida |law, a
consuner protection claimunder Illinois law, antitrust and
consuner protection clainms under Nevada | aw, a consuner
protection claimunder New York |law, a deceptive trade practices
clai munder Chio law, an antitrust clai munder Tennessee |aw, an
antitrust claimunder Wsconsin |law, and the plaintiffs’ unjust
enrichment claim The plaintiffs have conceded their clains
ari sing under the | aws of Pennsylvania and Texas.

The Court will grant the defendants’ notions to dismss
the plaintiffs’ clainms arising under the antitrust |aw of
Florida. The Court will grant Biovail’s notion to dismss al
antitrust clains against it to the extent that they rely on a

t heory of substantive nonopolization. Antitrust clains against
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Biovail wll proceed only to the extent they rely on a theory of
conspiracy or concerted action.

The Court will also grant the defendants’ notions with
respect to clains arising under the consuner protection |aws of
II'linois, Nevada, New York and Chio. Because Local Union No. 5
is located in Chio, alleges to have nenbers residing only in
Chi o, and because the plaintiffs’ claimunder Onhio | aw has been
dism ssed for failure to state a claim plaintiff Local Union No.
5is also dismssed fromthis case for lack of standing to bring
any of the surviving clains.

Finally, the Court will also grant the defendants’

notions to dismss the plaintiffs’ claimof unjust enrichment.

1. The Plaintiff’'s California Antitrust and Consuner
Protection d ains

The plaintiffs allege that the defendants have viol ated
both the California Antitrust Law, Cal. Bus. & Prof. Code
8 16700, et seq. (“Cartwight Act”), and the state’'s Unfair
Conmpetition Law (“UCL"), Cal. Bus. & Prof. Code § 17200, et seq.
The Court will deny the notions with respect to both cl ains.

The Cartwright Act contains | anguage that explicitly
permts suits by indirect purchasers. |In relevant part, the
statute prohibits any “agree[nent] to pool, conbine or directly

or indirectly unite any interests that they may have connected

with the sale or transportation of any such article or conmodity,
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that its price mght in any manner be affected.” Cal. Bus. &
Prof. Code 8§ 16720(e)(4). The statute permts a suit by “any
person who is injured in his or her business or property by
reason of anything forbidden or declared unlawful by this
chapter, regardl ess of whether such injured person dealt directly
or indirectly with the defendant.” [d., 8§ 16750(a).

GSK does not chal |l enge the anended conplaint’s
statenent of a claimagainst it under the Cartwight Act.
Bi ovai |, however, argues that the anended conpl ai nt contains no
al l egations that would suggest that Biovail itself nonopolized
any market within the United States or any particular state. The
anmended conpl aint alleges that the “rel evant [product] market is
all [Wellbutrin XL]” and that the “rel evant geographic market is
the United States and its territories.” Am Conpl., 1Y 173-4.
However, the anmended conpl aint does not allege that Biovail
itself ever sold Wellbutrin XL to anyone in the rel evant market,
i.e., the market for retail sales of Wellbutrin XL in the United
States. The Biovail defendants manufactured and distributed
Vel l butrin XL; neither action could constitute a nonopolization
of the relevant market. Biovail may be liable, if at all, only
under a theory of concerted action or conspiracy to nonopolize
t he rel evant market.

The Court holds that the anmended conplaint sufficiently

al l eges facts that would support a claimunder this theory of
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ltability. Specifically, the allegations that GSK and Bi ovai l
jointly filed the first two all egedly sham actions agai nst their
generic conpetitors, and Biovail’s filing of the allegedly sham
FDA citizen conplaint, serve to establish a basis for a theory of
conspiracy to nonopolize or concerted action in restraint of
trade. Because California’s Cartwight Act permts suits based
on such theories, the Court will permt the plaintiffs’ clainms to
continue only under such a theory. The Court wll place this
same limtation on the plaintiffs’ surviving antitrust clains
under the |laws of Nevada, Tennessee and W sconsi n.

The California Unfair Conpetition Law prohibits “any
unl awful , unfair or fraudul ent business act or practice. . . .”
Cal. Bus. & Prof. Code § 17200. The defendants chall enge the
plaintiffs’ clains arising under the California UCL on three
grounds. First, the defendants argue that the UCL prohibits
suits by indirect purchasers. Biovail Br. at 27-28; GSK Br., Ex.

Dat 12. GSK cites to Korea Supply Co. v. Lockheed Martin Corp.

63 P.3d 937 (Cal. 2003), in support of this assertion. The
California Suprenme Court discussed the available renedies in an

action under the UCL in Korea Supply, stating that “an individual

may recover profits unfairly obtained to the extent that these
profits represent nonies given to the defendant or benefits in

which the plaintiff has an ownership interest.” 1d. at 947.
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In its dismssal of the plaintiff’s claimin that case,

the court in Korea Supply discussed the plaintiff’s allegations

relating to restitution. The plaintiff in Korea Supply was “not

seeking the return of noney or property that was once in its
possession,” and therefore the Court denied recovery under a
theory of restitution. |d.

The di scussion of directness in Korea Supply did not

concern whether a plaintiff had sold a product directly to a
def endant, as the defendants in this case argue. |nstead,
“directness” in this discussion concerns only the requirenents
for a recovery in the formof restitution, as opposed to nore
general conpensatory damages. The defendants point to no
authority that would otherw se bar a suit under the UCL by

i ndirect purchasers, and the Court will, therefore, deny their
nmotions to dismss this claimon this basis.

Second, Biovail argues that the plaintiffs’ clains
under the UCL nust fail for the lack of factual allegations
concerning the traceability of funds earned through prohibited
practices. Biovail Br. at 27 n.15. The Court holds that the
anended conpl ai nt adequately all eges that overcharges for
Wel Il butrin XL can be traced to each defendant. |If the plaintiffs
are successful on the substance of their clains, then they may
benefit froma restitutionary remedy in which overcharges are

pai d back to those plaintiffs.
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Third and finally, Biovail challenges the plaintiffs’
California UCL claimby arguing that the plaintiffs have failed
to adequately allege reliance on the part of indirect purchasers.
Biovail Br. at 40. Biovail argues that the actions alleged
constitute an action under the “fraud prong” of the UCL. Under
that prong, a plaintiff nust plead reliance on a fal se statenent

made by the defendants. [In re Tobacco Il Cases, 2009 Cal. LEXI S

4365, at *55 (Cal. May 18, 2009). Tobacco Il stated that the UCL

"inmposes an actual reliance requirenent on plaintiffs prosecuting
a private enforcenent action under the UCL's fraud prong."

The plaintiffs rebut this argunent by stating that
their clains are not limted to fraud, but span all three prongs
of the UCL. The UCL allows causes of action for "unl awful,
unfair, or fraudulent" behavior. California courts have

enphasi zed the disjunctive | anguage of this statute. See People

ex rel. Bill Lockyer v. Frenont Life Ins. Co., 104 Cal. App. 4th

508, 515 (Cal. App. 2d Dist. 2002) (“Witten in the disjunctive,
the | anguage of Bus. & Prof. Code, 8§ 17200, establishes three

varieties of unfair conpetition.”). Indeed, Tobacco Il limted

its discussion of actual reliance to the UCL’s “fraud prong.”

The plaintiffs note that the Supreme Court of
California held that 8§ 17200 "enbraces anything that can properly
be called a business practice and that at the sane tinme is

forbidden by law. " Korea Supply, 63 P.3d at 943. Aclaimto
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redress an unl awful business practice “‘borrows’ violations of
other laws and treats these violations, when conmtted pursuant
to business activity, as unlawful practices independently

actionabl e under [the UCL].” Farners Ins. Exchange v. Superior

Court, 826 P.2d 730 (Cal. 1992) (permtting a UCL to proceed by
reference to the McBride-G unsky |Insurance Regul atory Act of
1947, California Insurance Code, 88 1851-1861.16).

The al l egations of the anmended conplaint contain facts
al | egi ng busi ness practices “forbidden by law,” specifically the
institution of shamlitigation and the m suse of the FDA s
citizen petition procedures. These allegations, if proven, would
constitute violations of California antitrust |aw, which may
stand as the basis of a claimunder the “unlawful” or “unfair”
prongs of the UCL if such conduct caused the plaintiffs’

injuries. 1In re Ditropan XL Antitrust Litig., 529 F. Supp.2d

1098, 1105 (N.D. Cal. 2007). Therefore, the Court holds that the
plaintiffs have alleged violations of the “unfair” and “unl awful”

prongs of the California UCL.

2. The Plaintiffs’ Florida Antitrust and Consuner
Protection d ains

The amended conpl ai nt includes a cl ai m of
nmonopol i zati on and a claimof unfair conpetition or unfair or
deceptive acts practices in violation of the Florida Deceptive

and Unfair Trade Practices Act, Fla. Stat. 88 501.201, et seq.
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(“FDUTPA"). The anmended conpl ai nt does not reference the Florida
Antitrust Act, Fla. Stat. 88 542.15 et seq. The plaintiffs’
brief in opposition to the notions to dismss, however, does rely
in part on that statute. Opp’'n at 64. The Court will grant the
defendants’ notion to dismss the plaintiffs’ clains to the
extent they rely on the Florida Antitrust Act; it will deny the
defendants’ notion with respect to the FDUTPA

The Florida Antitrust Act reads, in relevant parts:
“[e]very contract, conbination, or conspiracy in restraint of
trade or comerce in this state is unlawful;” and “[i]t is
unl awful for any person to nonopolize, attenpt to nonopolize, or
conbi ne or conspire with any other person or persons to
nmonopol i ze any part of trade or commerce in this state.” Fla.
Stat. 88 542.18-542.109.

The Florida courts have interpreted the Florida
Antitrust statute to prohibit suits brought by indirect
purchasers consistently with the federal antitrust policy

enunciated in lllinois Brick Co. v. Illinois, 431 U S. 720,

728-729 (1977). Mack v. Bristol-Mers Squibb Co., 673 So. 2d

100, 110 (Fla. Dist. C. App. 1996). To the extent that the
plaintiffs advance clainms under the Florida Antitrust Act, those
clainms will be dismssed.

The FDUTPA states that “[u]nfair nmethods of

conpetition, unconscionable acts or practices, and unfair or
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deceptive acts or practices in the conduct of any trade or
commerce are hereby declared unlawful.” Fla. Stat. 8 501.204(1).
Despite the Florida courts’ interpretation of the state’s
antitrust |law as prohibiting indirect purchaser actions, indirect
purchaser plaintiffs may still pursue clains under the FDUTPA.
Mack, 673 So. 2d 100, 110.

The defendants challenge the plaintiffs’ right to bring
a clai munder the FDUTPA on two grounds: 1) that the FDUTPA
precludes clainms by out-of-state consuners; and 2) that the
anmended conplaint fails to allege significant contacts with
Fl ori da.

The defendants argue that the FDUTPA precl udes actions
brought by out-of-state consunmers. GSK al so argues that
Florida s consuner protection |aw requires allegations of actions
either occurring primarily in-state or mainly affecting
intrastate coommerce with nerely incidental effect on interstate
commerce. GSK Br. at 30. The defendants argue al so that under
the FDUTPA, courts may only certify a class of Florida
busi nesses. GSK Br. at 33; Biovail Br. at 34.

The defendants cite for support of their position to

OCcé Printing Sys. v. Miilers Data Servs., Inc., 760 So. 2d 1037

(Fla. Dist. Ct. App. 2000). Ccé Printing was a case involving a

proposed cl ass of end-payors conplaining of unfair trade

practices in the servicing, sale and mai ntenance of ultra-high
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speed printers. 760 So. 2d 1037. The District Court of Appeals
reversed a trial court order certifying the end-payor class with
respect to clains arising under the FDUTPA. The District Court
of Appeals stated that the FDUTPA was enacted to protect in-state
consuners, and that the trial court’s order certifying a

nati onw de class was contrary to “express statutory |anguage.”

760 So. 2d at 1042. See al so, Coastal Physician Services of

Broward County v. Otiz, 764 So.2d 7 (Fla. Dist. C. App. 1999).

The plaintiffs cite to nore recent cases, also fromthe
Florida District Courts of Appeal, which adopt a reading of the

FDUTPA that is opposed to that in Ccé Printing. The first is

anot her case fromthe District Court of Appeal for Florida’s

Fourth District, Renaissance Cruises, Inc. v. dassman, 738 So.2d

436 (Fla. Dist. C. App. 1999), which upheld a class
certification that applied the FDUTPA to a class of consuners
that included non-Florida residents. |d.

The Florida District Court of Appeal for Florida s

Third District foll owed Renai ssance Cruises in rejecting a claim

that the FDUTPA permits only Florida residents to sue under its

terns. M 11 enni um Conmuni cations & Fulfillnment, Inc. v. Ofice

of the Attorney General, 761 So. 2d 1256 (Fla. Dist. Ct. App.

2000). Ml ennium Communi cations observed, in contrast to the

Qcé Printing court, that the FDUTPA contains no | anguage limting

its protections to in-state consunmers 1d., 761 So. 2d at 1261.
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In each of the cases Iimting the application of the
FDUTPA, the courts’ concern was the certification of a nationw de
cl ass of consuners under Florida law. At this stage of
l[itigation, this case does not present the sane issue. The
plaintiffs are not seeking to apply Florida law to out-of-state

plaintiffs, but only to those plaintiffs whose injuries arose in

Florida. Opp’'n at 50. Although in Qcé Printing the court stated
that only in-state consuners could pursue a clai munder FDUTPA,
that holding cane in the context of an appeal fromthe
certification of a nationw de class action under Florida |aw.

Ccé Printing, noreover, recognized that the FDUTPA, unlike the

Florida Antitrust Act, contains no language |limting its
application to in-state activity. The Court holds that the
FDUTPA does not prevent clainms by out-of-state plaintiffs.

Bi ovail al so argues that the FDUTPA only applies to
those plaintiffs asserting “significant contact” with Florida.

Bi ovail cites to Hutson v. Rexall Sundown, Inc., 837 So. 2d 1090,

1094 (Fla. Dist. C. App. 2003), for this proposition. Hutson,
however, found that the plaintiff class had failed to all ege
sufficient contact with Florida to support a nationw de cl ass
action under the FDUTPA. In that case, out of state contacts
predom nated with respect to the entire proposed class. The
plaintiffs’ do not seek to apply Florida law to a nationw de

cl ass, nor does the conplaint fail to state sufficient contacts
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wWth respect to that portion of the proposed class seeking relief
under Florida | aw

The Court holds that the FDUTPA nay apply to the naned
plaintiffs’ clains as they relate to the rei nbursenent of
purchases of Wellbutrin XL in Florida. The FDUTPA contains no
| anguage that would deny relief to either non-Florida residents,
or limt its reach to only in-state plaintiffs or Florida
busi nesses. The defendants provide no authority that would
counsel in favor of reading such restrictions into the FDUTPA or
dismssing this claimat the present stage of litigation. Unlike
t he defendants’ challenge to the naned plaintiffs’ standing, the
i ssue of the application of Florida law to a portion of the
proposed class is a question better suited for consideration in
conjunction with class certification. At this stage of the case,
t he anended conplaint alleges that certain of the nanmed
plaintiffs were injured in part through reinbursenents for
purchases of overpriced drugs sold in the state of Florida. This

suffices to state a cl ai munder the FDUTPA.

3. The Plaintiffs’ Illinois Consuner Protection Caim

The plaintiffs’ anmended conpl ai nt includes a cl ai m of
unfair conpetition or unfair or deceptive acts or practices in
violation of the Illinois Consunmer Fraud and Deceptive Business

Practices Act (“CFDBPA’). 815 I1l. Conp. Stat. Ann. 505/1, et
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seqg. (2009). The Court holds that the plaintiffs may not assert
what are essentially antitrust clains in the guise of a claim
under the Illinois consumer protection statute. The Court,
therefore, will dismss the plaintiffs’ clainms under the CFDBPA.
In relevant part, the CFDBPA states that “[u]nfair
met hods of conpetition and unfair or deceptive acts or practices,
in the conduct of any trade or commerce are hereby decl ared
unl awf ul whet her any person has in fact been m sl ed, deceived or
damaged thereby. 815 Il1. Conp. Stat. Ann. § 505/12.

The defendants cite Laughlin v. Evanston Hospital, 550

N. E. 2d 986, 993 (Ill. 1990), a decision of the Supreme Court of
II'linois, which stated that "[t]o construe the Consuner Fraud Act
to give a cause of action for discrimnatory pricing that the

| egi sl ature refused to give under the Antitrust Act would be
incongruous [with the intent of the legislature].” |In Laughlin,
the plaintiffs brought a case for non-predatory discrimnatory
pricing under both the Illinois antitrust statute and the CFDBPA.
The court held first that non-predatory price discrimnation did
not state a claimunder the Illinois Antitrust statute. The
court then held that to allow the sane claimto proceed under the
CFDBPA woul d be inconsistent with the legislature's intent to

limt the reach of its antitrust law. See also, Gaebler v. New

Mexi co Potash Corporation, 676 N E 2d 228 (IIl. App. C. 1996)
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(dism ssing an indirect purchaser class action on the basis of
circunvention of state antitrust |aws).

The plaintiffs cite to Siegel v. Shell Gl Co. in

support of their claimthat not all cases that sound in antitrust
are necessarily barred by the hol ding of Laughlin. 480 F. Supp.
2d 1034, 1046-48 (N.D. Il1l. 2007). Siegel, however, addressed

t he question of "whether consunmers can elect to pursue a renedy
under the Consumer Fraud Act where the Illinois Antitrust Act may

also provide relief." Id. at 1048 (enphasis in original).

The conplaint in this case is a "classic exanple" of an
antitrust claim (Gaebler at 230. The allegations of consuner
fraud overlap entirely with the allegations of anticonpetitive
conduct. The parties do not dispute that the Illinois Antitrust
Act would preclude relief for these plaintiffs as cl ass
representatives of indirect purchasers. The Court, therefore,
Wil dismss the plaintiffs’ claimarising under the Illinois

consuner protection.

4. The Plaintiffs’ Nevada Antitrust and Consumer
Protection d ains

The plaintiffs allege violations of both the Nevada
antitrust statute, Nev. Rev. Stat. Ann. 88 598A. 010-598A. 280

(2009), 8 and the Nevada Deceptive Trade Practices Act, Nev. Rev.

8 Sections 598A. 010- 598A. 280, whi ch prohi bit nonopolization
and restraints of trade, are collectively titled the “Nevada
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Stat. Ann. 88 598.0903-598. 0999 (2009). The Court wll deny the
defendants’ notions to dismss the plaintiffs’ claimunder the
Nevada antitrust statute; it will grant their notions to dismss
the claimarising under Nevada’s Deceptive Trade Practices Act.

The Nevada antitrust statute provides a list of

prohi bited activity:

1. Every activity enunerated in this subsection
constitutes a contract, conbination or conspiracy in
restraint of trade, and it is unlawful to conduct any
part of any such activity in this State:

(e) Monopolization of trade or comrerce in this State,
including, without limtation, attenpting to
nonopol i ze or otherw se conbi ning or conspiring to
nmonopol i ze trade or commerce in this State.

Nev. Rev. Stat. 8§ 598A. 060.

The defendants challenge the plaintiffs’ Nevada
antitrust claimon the ground that Nevada | aw requires sone
all egation of in-state conduct on the part of the defendants.
Nei t her defendant cites any authority other than the | anguage of
the statute itself in support of this argunent.

The | anguage of the Nevada antitrust statute covers a

broad range of activity. It prohibits conducting “any part” of a

prohi bited activity in the state. Al though the allegations of

t he anended conpl aint do not suggest that the comrencenent of the

Unfair Trade Practice Act.” |In order to avoid confusion between
this claimand the claimarising under Deceptive Trade Practices
Act, the Court will refer to the forner statute as the “Nevada

antitrust statute.”
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defendants’ allegedly shamlitigation or the filing of the
al | egedly unfounded FDA citizen petition took place in Nevada,
they do allege that the defendants undertook these acts in order
to mai ntain nonopoly power within Nevada and the rest of the
United States. The allegedly illegal maintenance of a nationw de
monopoly constituted a part of safeguardi ng nonopoly power and
nmonopolistic pricing of Wellbutrin XL in Nevada.

The Court has found only one Nevada state court case
construing the scope of the Nevada antitrust statute. |In Pooler

v. R J. Reynolds Tobacco Co., No. CV00-02674, 2001 W. 403167

(Dist. Ct. Nev., Washoe C. Apr. 4, 2001), the Second Judi ci al
District Court for the State of Nevada, Washoe County, analyzed
all egation of a price-fixing conspiracy between cigarette
manuf acturers, distributors and retailers. The allegations of
that case described a price-fixing agreenent, whol esal e and
retail marketing, incentive prograns and retail sales to end-
payors, all of which were integral to the nature, inplenentation
of a conspiracy to nmaintain nonopoly power within Nevada. 1d. at
*2.

As in Pooler, the retail sales of Wellbutrin XL are
integral to the success of the defendants’ allegedly
anticonpetitive conduct and constitute a basis for a claimunder

the Nevada antitrust statute. See In re Intel Corp.

M croprocessor Antitrust Litigation, 496 F. Supp.2d 404 (D. Del.
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2007) (holding that the sales of illegally priced mcroprocessors
in Nevada constituted “a part” of a conspiracy to restrain
conpetition in that state). The Court, therefore, wll deny the
defendants’ notion to dismss the plaintiffs’ Nevada antitrust
claim The Court, however, will limt the plaintiffs’ antitrust
claimagainst Biovail to a theory asserting conspiracy or
concerted action.

The defendants al so challenge the plaintiffs’ claim of
a violation of the Nevada Deceptive Trade Practices Act, Nev.
Rev. Stat. Ann. 88 598.0903-598. 0999 (2009). The defendants
argue that the Nevada Deceptive Trade Practices Act grants a
cause of action only to elderly or disabled persons. The
defendants are correct. The only provision of this Act providing
for a private civil actionis |limted to suits by “an elderly
person or a person with a disability.” [1d. 8 598.0977. The
plaintiffs assert that certain nenbers of their proposed cl ass
may fit this description, but this possibility is irrel evant
given the naned plaintiffs’ own |lack of standing to assert this

claim?®

°The plaintiffs attenpt to resuscitate their Deceptive Trade
Practices Act by requesting that they be permtted to anmend their
conplaint to assert clains under a different provision of Nevada
| aw. The Court denies the plaintiffs’ request for |eave to
anend. The plaintiffs have already had one prior opportunity to
amend their conplaint so as to state the correct grounds for
their clains and the Court will not permt anmendnent of the

plaintiffs’ case on an rolling basis.
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5. The Plaintiffs’ New York Consuner Protection Caim

The plaintiffs assert that the defendants have engaged
in unfair conpetition or unfair or deceptive acts or practices in
violation of New York’s General Business Law. N Y. Gen. Bus. Law
8 349, et seq (MKinney 2004). The Court will grant the
defendants’ notions and dism ss this claim

The rel evant provision of the New York General Business
Law states: “Deceptive acts or practices in the conduct of any
busi ness, trade or commerce or in the furnishing of any service
inthis state are hereby declared unlawful.” [d. 8§ 349(a).
“[ Al ny person who has been injured by reason of any violation of
this section may bring an action in his own nanme to enjoin such
unl awful act or practice, an action to recover his actual
damages . . . .” 1d. 8 349(h).

The New York Court of Appeals has noted that the scope
of the statute is broad and applies to virtually all economc
activity. To state a claim a plaintiff nust allege both a
deceptive act or practice directed toward consuners and that such
act or practice resulted in actual injury to a plaintiff. Blue

Cross and Blue Shield of NJ., Inc. v. Philip Mrris USA |Inc.,

818 N.E. 2d 1140, 1143 (N.Y. 2004).
Bi ovail argues that a “third-party payor” has no
standing to bring an action under General Business Law § 349

because its clains are too renote fromany allegedly illega
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acts. The New York Court of Appeals has stated that indirect
injuries are not cogni zable under the state’ s consuner protection

law. In Blue Cross, the New York Court of Appeals found that

neither the text nor the history of the consuner protection
statute suggested that the legislature intended to allow insurers
to bring their own, direct actions based on injuries to their
insureds. 1d. at 1144. The Court of Appeals held that a third
party payor’s injuries were not cogni zabl e under 8 349 because
its claims were too renote. 1d. at 1145.

The Court recognized the broad standing granted to
plaintiffs under 8 349, noting that non-consuners could sue for
deceptive business practices. |d. at 1144-5. But the Court
noted that, although non-consuners may have standing to sue under
8 349, New York law still requires such plaintiffs to state a
cogni zabl e injury, of which indirect paynments of nedical costs
were not one.

Blue Cross was affirnmed in a recent opinion of the New

York Court of Appeals. In Gty of New York v. Snpkes-

Spirits.com Inc., No. 92, 2009 W. 1585844 (N. Y. June 9, 2009),

the Court addressed clainms brought by the Gty of New York that
the defendants’ allegedly illegal marketing and shi pnent of
cigarettes into New York had deprived the Cty of tax revenue.
The plaintiff’'s alleged that the defendants had evaded state and

federal |aw regul ating excise taxes on cigarettes by selling
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cigarettes on-line to consuners who were not infornmed that city
and state taxes would be owed by a purchaser who possessed the
cigarettes for use in New York. 1d. at *1. The
m srepresentation in that case was nmade to consuners of
cigarettes. The Gty clainmed that by telling custonmers that they
woul d not need to pay taxes on cigarette purchases, and by
failing to file reports regarding sales to those consuners, the
def endants deprived the Gty of tax revenue. |d. at *2.

In analyzing the City's claimunder 8 349, the Court of

Appeal s affirmed Blue Cross in holding that the City's |lost tax

revenue was “entirely derivative of injuries that it alleges were
suffered by m sl ed consuners who purchased defendants’ cigarettes
over the Internet.” 1d. at *3. The Court held that the Cty’s
position was too renote fromthe all eged deception. The Court
stated that “had the all egedly deceived consuners not been

i nproperly induced to purchase defendants’ cigarettes then the
City would have no claimto lost tax revenue.” |d.

In this case the plaintiffs are bringing their clains
based on econom c injuries to thenselves. The plaintiffs claim
that the defendants originally deceived the FDA and the federal
courts by filing shamlitigation and a shamcitizen petition.

That is the only allegation of deceit in this case. As a result
of that alleged deceit, prices of Wellbutrin XL were nuintained

at supraconpetitive levels. The defendants’ conpetitors, and
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then direct purchasers, were the first entities to feel the
effect of that deceit. Finally, the plaintiffs were inpacted
when they reinbursed those individuals for their purchases. The
i ndirect purchaser plaintiffs’ are too renote fromthe all egedly

deceptive acts to state a claimfor relief under New York | aw.

6. The Plaintiffs’ Ohio Deceptive Trade Practices
daim

The plaintiffs bring one claimunder the Chio Deceptive
Trade Practices Act. OChio Rev. Code Ann. § 4165.01, et seqg. The
Court will dismss this claimas an inperm ssible attenpt to
circunvent limtations on Ohio antitrust |aw

The Chi o Deceptive Trade Practices Act states, in
rel evant part, that:

(A) A person engages in a deceptive trade practice
when, in the course of the person's business,
vocation, or occupation, the person does any of
the foll ow ng:

(2) Causes likelihood of confusion or
m sunder st andi ng as to the source,
sponsorshi p, approval, or certification of
goods or services;

(7) Represents that goods or services have
sponsorshi p, approval, characteristics,
i ngredi ents, uses, benefits, or quantities
that they do not have or that a person has a
sponsorshi p, approval, status, affiliation,
or connection that the person does not have;

(9) Represents that goods or services are of a
particul ar standard, quality, or grade, or
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t hat goods are of a particular style or
nodel, if they are of another;

(10) Disparages the goods, services, or business

of another by false representation of fact.
Chi o Rev. Code Ann. § 4165.02.

The Suprene Court of Chio has ruled that allegations of
nmonopol i stic pricing practices brought by indirect purchasers do
not state a claimunder the Chio antitrust |law (the Val entine
Act) and that the antitrust |aw provides the exclusive renedy for

such al | eged nonopolistic pricing. Johnson v. Mcrosoft Corp.

834 N.E.2d 791, 801 (Chio 2005). “[A] conplaint that alleges a
vi ol ation of the Ohio Consuner Sales Practices Act predicated
upon nonopolistic pricing practices does not state a clai mupon
which relief can be granted because the Valentine Act, not the
CSPA, provides the exclusive renedy for engaging in such
conduct." ld.

The plaintiffs argue that Johnson does not control
their claim which arises under the Deceptive Trade Practices Act
and not the Consuner Sales Practices Act. The fact that the
plaintiffs have anmended their conplaint to allege a violation of
t he Deceptive Trade Practices Act, rather than the Consuner Sal es
Practices Act, nmakes no difference in light of the ruling in
Johnson. The Val entine Act “provides the exclusive renmedy” for
claims of nonopolistic pricing practices. As noted in the

Court’s discussion of Illinois law, this conplaint states a
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cl assic exanple of an antitrust claimbased on nonopolistic
pricing practices. The plaintiffs’ claimunder the Chio
Deceptive Trade Practices Act is precluded by the Val entine Act
and the ruling of the Supreme Court of Chio. The Court wll
dismss the plaintiffs’ claimarising under the OChio Deceptive

Trade Practices Act.

7. The Plaintiffs' Tennessee Antitrust daim

The plaintiffs assert that the defendants have viol ated
the antitrust |laws of Tennessee. Tenn. Code. Ann. 88 47-25-101,
et seq. The Court finds that the plaintiffs have all eged
sufficient economc inpact in Tennessee and w |l deny the
defendants notion to dismss this claim
The Tennessee antitrust statute states that:
Al'l arrangenents, contracts, agreenents, trusts, or
conbi nati ons between persons or corporations nade with
a viewto lessen, or which tend to |l essen, full and
free conpetition in the inportation or sale of articles
inported into this state, . . . and all arrangenents,
contracts, agreenents, trusts, or conbinations between
persons or corporations designed, or which tend, to
advance, reduce, or control the price or the cost to
t he producer or the consunmer of any such product or
article, are declared to be agai nst public policy,
unl awful , and voi d.
Tenn. Code. Ann. 8§ 47-25-101.
The Supreme Court of Tennessee has concluded that, to
state a claimunder the antitrust law, a plaintiff nust all ege

anticonpetitive conduct which affects Tennessee trade or comrerce
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to a “substantial degree.” Freeman Industries, LLC v. Eastman

Chemcal Co., 172 S.W3d 512, 523 (Tenn. 2005). Distinguishing

"conduct" from"effect," Freeman stated that "[t] he focus under
the substantial effects standard . . . is not on the
anticonpetitive conduct itself but on the effects of the conduct
on Tennessee comerce." |d. at 524. "[T]he test is pragmatic,
turning upon the particular facts of the case . . . . The
anticonpetitive conduct, however, need not threaten the dem se of
Tennessee businesses or affect market prices to substantially
affect intrastate commerce.”" 1d. at 523-24.

Freeman di sm ssed an indirect purchaser's clains
agai nst a business with its principal place of business in
Tennessee. The plaintiff was a purchaser of products containing
sorbates, which were the all eged object of an anticonpetitive
conspiracy. The plaintiff did not allege that any sales of the
rel evant product took place in Tennessee, but only that the
defendant, | ocated in Tennessee, had orchestrated the conspiracy
from Tennessee. |d.

In this case, the plaintiffs allege that Local 572 has
an office |ocated in Tennessee. Am Conpl., Y 14. They allege
that Local 572 rei nbursed purchases by its nmenbers residing in
Tennessee. 1d. They allege that the defendants sold substanti al
anmounts of Wellbutrin XL across state and national |ines, that

t hese sal es have substantially affected interstate conmerce and
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that nenbers of the End Payor class paid for substantial anmounts
of Wellbutrin XL. 1d., Y 161-164, 201.

The Court recognizes that the allegations of the
amended conplaint contain little information as to the specific
i npact of the defendants’ alleged conduct with respect to any
particul ar state. However, the plaintiffs allege overcharges on
a substantial anmount of Wellbutrin XL across the United States,
i ncl udi ng Tennessee, and the Court will not dismss the
plaintiffs’ Tennessee clains at this tinme for failure to allege
the specific extent of any inpact on the Tennessee econony. The
Court finds that the anmended conplaint contains facts that “raise
a reasonabl e expectation that discovery will reveal evidence of”
a substantial effect on the Tennessee econony sufficient to prove
a claimunder that state’'s antitrust law. Twonbly, 127 S. C. at
1965. The Court will deny the defendants’ notion to dism ss the
plaintiffs’ Tennessee antitrust claim but will Iimt the
plaintiffs’ antitrust claimagainst Biovail to a theory asserting

conspiracy or concerted action.

8. The Plaintiffs’ Wsconsin Antitrust daim

The plaintiffs allege a violation of the Wsconsin
antitrust law. Ws. Stat. 88 133.01-133.18 (2008). The Court

will deny the defendants’ notion to dismss this claim
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The relevant portions of the Wsconsin antitrust |aw
read:
1. Every contract, conbination in the formof trust or
ot herwi se, or conspiracy, in restraint of trade or
commerce is illegal
2. Every person who nonopolizes, or attenpts to
nmonopol i ze, or conbines or conspires with any other
person or persons to nonopolize any part of trade or
commerce is guilty of a Cass H fel ony. :
ld. § 133.083.
The provision of the antitrust law providing for a
private cause of action reads:
a) Except as provided under paragraph (b), any person
injured, directly or indirectly, by reason of anything
prohi bited by this chapter may sue therefor and shal
recover threefold the damages sustai ned by the person
and the cost of the suit, including reasonable attorney
f ees.
ld. § 133.18.
GSK argues that the plaintiffs’ claimunder the
W sconsin | aw nust be di sm ssed because the plaintiffs fail to
all ege that the defendants’ conduct occurred in, or had a
substantial inpact in, Wsconsin. The Suprenme Court of Wsconsin

requires anticonpetitive conduct to substantially affect the

people of that state. Ostad v. Mcrosoft Corp., 700 N.W2d 139,

158 (W's. 2005).
Agai n, the Court recognizes that the anmended conpl ai nt
is short on specifics as to the exact inpact of the defendants’

actions within any particular state. However, the Court finds
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that the anended conplaint contains facts that raise a reasonabl e
expectation that discovery will reveal evidence of a substantial
effect on the people of Wsconsin and inpact in that state. The
Court wll deny the defendants’ notion to dismss the plaintiffs’
Wsconsin antitrust claim but will limt the plaintiffs’
antitrust claimagainst Biovail to a theory asserting conspiracy

or concerted acti on.

9. The Plaintiffs' Unjust Enrichment Caim

The final count of the plaintiffs’ amended conplaint is
a claimof unjust enrichnment. The anended conpl ai nt states that
the plaintiffs have unknow ngly conferred an econoni c benefit
upon the defendants in the formof profits from overcharges on
Wl Il butrin XL. Am Conpl., 1 273-282. The anended conpl ai nt,
however, does not reference any basis in law on which a claimfor
unjust enrichnment m ght proceed. The plaintiffs fail to link
their claimto the | aw of any particular state. As a result of
this deficiency, the plaintiffs fail to state a cause of action
under their third count.

Unj ust enrichnment is not a catch-all claimexisting

wi thin the narrow scope of federal common |law. See, Wodward

Governor Co. v. Curtiss Wight Flight Systens, Inc., 164 F.3d

123, 129-130 (2d Cr. 1999). Nor does the assertion that the

el ements of unjust enrichnent clains are substantially identical
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across all fifty states save the plaintiffs’ clainms. First,
such an assertion seens unlikely to be true. OChio, for exanple,
woul d disallow a claimfor unjust enrichnment in this case for the
sanme reasons that it disallows the circumvention of its antitrust
| aws through a cl ai m based on deceptive trade practices.

Second, cobbling together the el enents of a claimof
unjust enrichment fromthe laws of the fifty states is no
different fromapplying federal common law. For a tinme, the
federal courts struggled to derive the kinds of “general |aws”
that the plaintiffs now propose, ! but such is no | onger the
case.'® The Court will dismiss the plaintiffs’ claimof unjust

enri chnent.

“The plaintiffs cite Al egheny General Hospital v. Phillip
Morris, Inc., 228 F.3d 429, 447 (3d G r. 2000), as support for
their characterization of the elenments of a pan-jurisdictional
unjust enrichment claim Opp’'n at 79. Allegheny Ceneral
Hospital, however, focused on the application of the |aw of a
single jurisdiction, Pennsylvania, and did not purport to apply a
general rule of law commobn to every state. See, 1d.

1 See, e.g., Swift v. Tyson, 41 U.S. 1 (1842) (“The |aw
respecting negotiable instrunments may be truly declared in the
| anguages of Cicero . . . to be in a great neasure, not the | aw

of a single country only, but of the comercial world.”).

“Frie Railroad Co. v. Tonpkins, 304 U.S. 64 (1938) (“There
is no federal general common | aw. Congress has no power to
decl are substantive rules of common | aw applicable in a state
whet her they be local in their nature or ‘general,’ be they
comercial law or a part of the law of torts. And no clause in
the Constitution purports to confer such a power upon the federal
courts.”).
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| V. Concl usi on

For these reasons, the Court will grant the defendants’
nmotions to dismss for lack of standing the plaintiffs clains
arising under the laws of all states except those in which the
plaintiffs are | ocated or have nenbers whose purchases of
Wellbutrin XL the plaintiffs reinbursed. The plaintiffs have
conceded their clains arising under the | aws of Pennsylvania and
Texas and, therefore, those clains are also dism ssed. The Court
will grant the defendants’ notions to dismss the plaintiffs’
clains arising under the antitrust law of Florida for failure to
state a claim The Court will also grant the defendants’ notions
Wth respect to clains arising under the consunmer protection |aws
of I'llinois, Nevada, New York and Chio for failure to state a
cl ai munder those states’ |aws.

Because plaintiff Local 119 is located in Al abama,
al l eges to have nenbers residing only in Al abanma, and because the
plaintiffs bring no clains under the | aws of Al abama, plaintiff
Local 119 wll be dismssed fromthis case for |ack of standing
to bring any of the surviving clainms. Because Local Union No. 5
is located in Chio, alleges to have nenbers residing only in
Chi o, and because the plaintiffs’ claimunder Ohio | aw has been

dism ssed for failure to state a claim plaintiff Local Union No.
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5is also dismssed fromthis case for lack of standing to bring
any of the surviving clains.

An appropriate order will follow separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: WELLBUTRI N XL ) ClVIL ACTI ON
ANTI TRUST LI TI GATI ON :

NO. 08-2433 (indirect)
ORDER

AND NOW this 30'" day of July, 2009, upon consideration
of the defendants’ notions to dism ss the consolidated anended
conpl aint (Docket Nos. 77 & 78), the plaintiffs’ opposition and
the defendants’ replies thereto, IT IS HEREBY ORDERED t hat the
defendants’ notions are GRANTED in part and DENIED in part as
outlined in the Court’s Menorandum of Law signed on July 30,

2009.

The Court grants the defendants’ notions to dism ss for
| ack of standing all clains arising in states where no naned
plaintiff is |ocated and where no naned plaintiff has nenbers
whose purchases of Wellbutrin XL it reinbursed. Nanmed plaintiff
Local 119 will be dism ssed fromthis case for |ack of standing
to bring any of the surviving clains.

The Court grants the defendants’ notions to dism ss the
plaintiffs’ clains arising under the antitrust |aw of Florida.
Antitrust clains against Biovail shall proceed to the extent they

rely on a theory of conspiracy or concerted action and are
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ot herwi se dism ssed. The Court grants the defendants’ notions
with respect to clains arising under the consuner protection |aws
of I'llinois, Nevada, New York and Chio. Because the plaintiffs’
claimunder Ohio | aw has been dism ssed for failure to state a
claim plaintiff Local Union No. 5 is also dismssed fromthis
case for lack of standing to bring any of the surviving clains.
Finally, the Court grants the defendants’ notions to dismss the
plaintiffs’ claimof unjust enrichnent.

The surviving clains are the plaintiffs’ antitrust
clainms arising under the laws of California, Nevada, Tennessee
and Wsconsin, and the plaintiffs’ consunmer protection clains

arising under the laws of California and Fl orida.

BY THE COURT:

[s/Mary A. McLaughlin
MARY A. McLAUGHLI N, J.

63



