IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES R MALLES : ClVIL ACTI ON
V. :
LEH GH COUNTY, et al . : NO. 06- 4024
MEMORANDUM
Dal zel I, J. July 27, 2009

James Mal |l es sues Lehigh County and PrinmeCare Medical, Inc.
("PrimeCare") ' pursuant to 42 U.S.C. § 1983 for allegedly
violating his Eighth Anendment rights while he was an i nmate at
Lehi gh County Prison. Malles clains that he contracted
Methicillin Resistant Staphyl ococcus Aureus ("MRSA') while he was
incarcerated there and that the defendants unconstitutionally
failed (1) to provide himtinely, adequate nedical care and
(2) to protect himfromgetting infected. He al so sues PrineCare
for negligence under state |aw.

The defendants filed notions for summary judgnent, and
Mal | es responded to both notions. For the reasons we discuss at
l ength below, we will grant sunmary judgnent regarding Malles's 8
1983 claims and decline to exercise supplenental jurisdiction

over the remaining state |aw cl aim

Fact ual Backqgr ound

1

On July 8, 2008, we approved the parties'
stipulation to dismss defendant Josie Bahnick, and on January 6,
2009 we approved the parties' stipulation to dism ss defendants
Dal e Meisel, Warden of Lehigh County Prison, and Nancy

Affl erbach, the Deputy Warden of Treatnent. Plaintiff has al so
agreed to dismss his clains agai nst the Lehi gh County Depart nment
of Corrections because it is not a separate judicial entity from
def endant Lehi gh County.



A. Plaintiff's H story

Plaintiff Janmes Malles was born on July 30, 1949 and
graduated from Over brook Hi gh School in Philadel phia. Mlles Dep.
at 5-6. After high school he worked at a variety of jobs,

i ncludi ng assisting in a photographer's studio in Philadel phia
and working at a car wash and bakery in Florida. 1d. at 6-8. He
went to the emergency roomonce in Florida because his arns
popped out of joint.? 1d. at 30. He returned to Pennsylvania to
care for his ailing nother, who died in 1988 or 1989. |[d. at 8-
10.

From 1989 to 1999 Mall es served a ten-year sentence at SCl -
G aterford for sexual assaults that occurred in Florida and
Pennsyl vania. 1d. at 10-13. During his tine in custody, Malles
was treated for gastroesophageal reflux, and he has taken Zantac
to treat those synptons. Malles Dep. at 33. After Malles was
rel eased, he worked in warehouses through a staffing or
enpl oyment agency in Allentown. 1d. at 14. During that period he
suffered two hernias, for which he had surgeries. 1d. at 15-17,
36-37. Malles then noved into a hotel, where he al so worked part -

time. Id. at 19-20. He was taken to the hospital during this tine

> One physician involved in treating this injury
suggested that he put a "nut and bolt" in Malles. Mlles Dep. at
31. Malles told himthat "if God wanted ne to be a robot, he
woul d have nade ne to be a robot." 1d. Under the advice of
anot her doctor, Malles was able to recover fromthis injury
t hrough exercise. |d.



Wi th chest pains, but it turned out to be "gas building up around
[his] chest." 1d. at 33-35.

Mal | es was again arrested in 2005 for sexual assault. 1d. at
20, 22. He pled guilty and received a sentence of ten to forty
years. 1d. at 23, 38. Malles was held at Lehigh County Prison
fromthe day of his arrest, April 30, 2005, through Decenber 1,
2006. 1d. at 24, 38. He was transferred to G aterford and then to
Canmp Hill. 1d. at 24-25. He is currently held at Albion. 1d.

B. | nmat es' Medical Care at Lehigh County Prison

At Lehigh County Prison ("Prison"), PrinmeCare is responsible
for the inmates' nedical care, and Nancy Affl erbach, the Deputy
Warden of Treatnment, was the |iaison between PrineCare and the
Prison. Afflerbach Dep. at 29, 75. To request nedical care from
PrineCare, inmates at the Prison would fill out a "sick cal
slip." 1d. at 73. PrineCare nurses also visit the inmates three
ti mes each day to deliver nmedications, and, according to
PrimeCare, these nurses may -- but are not required to -- have
slips with them Haskins Dep. at 79; Bahnick Dep. at 20. Usually,
when i nmates ask these medi cation nurses for nedical advice, the
nurses tell themto fill out a slip. Haskins Dep. at 79.
PrineCare believes that correctional officers also have the
slips, but PrinmeCare will consider any request froman innmate,
even if it is not on a slip. 1d. at 80 ("An inmate can wite a
request literally on a piece of toilet paper and place it in a

sick call box. And we would have to respond to it."). See also



Bahni ck Dep. at 20. But is not sufficient for inmates to sinply
make an oral request to the nedication nurses. Haskins Dep. at
80. According to Malles, inmates were "lucky" to get sick cal

slips, which were not readily available.® Malles Dep. at 73.

® W discuss Malles's difficulties in accessing the
sick call slips below Warden Meisel said that he did not receive
any conplaints about the lack of sick call slips, Misel Dep. at
56, but, according to him inmates could have nade such
conplaints to the corrections officers or floor sergeant. 1d.
Bahni ck was al so unaware of any conplaints that PrinmeCare nurses
did not have sick call slips. Bahnick Dep. at 21
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C. MRSA at Lehi gh County Prison

MRSA is an infection that is resistant to nethicillin, which
PrimeCare Heal th Services Adm ni strator Josephi ne Bahni ck
characterized as "one of the stronger antibiotics."” Bahni ck Dep.
at 22. One can contract NMRSA from poor personal hygi ene or by
sharing gym equi pnent, toilet facilities, or soap. |d. at 22-23.
Some people with skin conditions, such as boils or skin
eruptions, are nore prone to getting MRSA. 1d. at 25.

Affl erbach knew that a female inmate with MRSA had cone to
the Prison in 2003, and there was a neeting between Prison
officials and PrineCare in February of 2004 to di scuss changes
that they were considering at the Prison in response to MRSA
Affl erbach Dep. at 50-51, 63-64. Beginning in at |east 2004,
Warden Mei sel was aware that MRSA could spread fromone person to
anot her. Meisel Dep. at 19, 31. He believes that MRSA is a
"probl emt and that suppressing MRSA and ot her diseases, such as
hepatitis C or scabies, is "an issue.” [d. at 30. Meisel reviews
i nformati on about MRSA out breaks at the Prison on a quarterly
basis. 1d. at 28. PrineCare Vice-President Todd Haskins said that
the Prison had "an established protocol for treatnent in dealing
with" MRSA when PrineCare took over the healthcare services
contract at the Prison in the fall of 2004, but he could not name
any specific procedures. Haskins Dep. at 41.

PrimeCare and the Prison did establish a process for
addressing MRSA infections. |Inmtes who possibly have MRSA are

tested for the infection and placed in nedical isolation while
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the prison waits for lab results. Bahnick Dep. at 42. After the
lab results cone in, an infected inmate stays in isolation until
any wounds are closed, and he takes an antibiotic to which his
particular strain of MRSA will respond. * | d. at 42-43. Bahnick
receives information about MRSA infections from PrinmeCare and
makes nonthly reports to the Quality Assurance Commttee -- which
is conprised of Bahnick, the Nursing Supervisor, the Warden, and
Affl erbach. 1d. at 53-54. But when one inmate is infected with
MRSA, PrinmeCare does not usually notify other inmates. 1d. at 55.
The defendants al so took sone steps to try to prevent NMRSA
infections. Prison staff began receiving a handout about NMRSA in
February of 2004.° Meisel Dep. at 32. That year, the Prison also
elimnated i nmates' use of wash-cloths. 1d. at 20. Every tine
PrimeCare inspected the laundry facilities at the Prison, the
wat er tenperature was at the appropriate | evel. Bahnick Dep. at
63-64. There is no evidence to support Malles's claimthat the

Prison was cited for health violations.® 1n 2004, the Prison

* The lab report identifies antibiotics to which an
inmate's particular strain of MRSA is sensitive. Bahnick Dep. at
44, See Bi oReference Laboratories Reports for Janmes Ml l es,

Cct ober 10 and 14, 2005, Lehigh County Ex. B ("Bi oReference Lab
Reports").

® Meisel said that inmates began receiving information
about MRSA in 2006 or 2007, but he was not sure if the inmates
got this information in 2005. Meisel Dep. at 23, 32. |ndeed,
Mal | es says he did not receive any information about MRSA in
2005. Malles Dep. at 41-42.

® The only evidence Malles offered to support this
point is that he saw a "guy who cane around [the Prison] show ng
a badge." Malles Dep. at 117.



al so swtched to antimcrobial or antibacterial soaps for
i nmat es' personal use, and inmates in nedical isolation used a
Hypacl eanse or Dial soap that was not nmandated for the rest of
t he popul ation. Afflerbach Dep. at 65, 68, 85; Bahnick Dep. at
38-40. The Prison al so i npl enented ot her changes in nedica
isolation that it did not put into place for the general
popul ati on. Afflerbach Dep. at 83. For exanple, Afflerbach knows
that since 2004 they have used a chlorine bl each cleaning
solution for the cells of inmates in nedical isolation and have
since then inplenented that for the general prison popul ation.
Id. at 83-84.

On June 20, 2005, PrinmeCare distributed a "Policy Review
Update" to a nunber of people, including Health Services
Adm nistrators and "All Contract Sites." Meno from Francis J.
Konmykoski to Junior Vice Presidents, et al., June 20, 2005, Pl.'s
Ex. 1. This docunent included a policy titled "MRSA Infection
Control Measures,"” which explained what MRSA i s, how peopl e
contract it, howto identify it, and other basic information.
See MRSA Infection Control Measures, Pl.'s Ex. | ("Control
Measures"). The Control Measures included a |ist of activities
and procedures for "[s]uccessful managenent” of MRSA, such as
di scussing prevention with all new innmates, posting a fact sheet
for inmates about MRSA, teaching good hygienic practices
"including access to showers," review of a MRSA fact sheet by

medi cal staff, assuring "pronpt access to nedical care for al



skin conplaints,"’

and frequent changi ng of laundry and "adequate
environnental cleaning.” Id. at 5. The policy also directed
PrinmeCare staff to, anong other things, encourage inmates to
report skin lesions, "[c]Julture if possible all skin infections
upon presentation," evaluate those whose cel |l mates have MRSA and
ot hers who nay have cl ose contact with them and isolate inmates
suspected of having MRSA. 1d. at 5-6. Inmates with suspected or
di agnosed MRSA were to shower daily, and the shower was
thereafter to be cleaned with a bleach solution. 1d. at 7. Cells
of infected inmates were also to be cleaned with the bl each
solution. Id. at 7.

As descri bed above, PrineCare issued the Control Measures
during Malles's tinme at the Prison, and sone -- but by no neans

all -- of these recomendations were put into place while Mlles

was jailed there.

D. MRSA I nfection Rates and Statistics

Af fl erbach began conpiling information about MRSA at the
Prison in 2004 and started creating quarterly statistical reports
by at |east 2005. Afflerbach Dep. at 100-101, 112. She gave these
reports to the Director of Corrections, the Warden, and
PrimeCare's Healthcare Adm nistrator. 1d. at 111. Those who

attended quarterly neetings between representatives of PrineCare

" According to PrineCare, "pronpt access" to nedica
care for skin conmplaints is within twenty-four hours. Haskins
Dep. at 77.



and Lehi gh County Prison al so discussed these statistics, as well
as a wde variety of other topics. Haskins Dep. at 27-28, 99-100.
According to Afflerbach's statistics, fifty nmen at the
Prison tested positive for MRSA in 2005.°% Statistics at 1.
Bahni ck characterized this as a "significant” nunber of cases,
but said it did not constitute an epidem c. Bahnick Dep. at 82.
Five of the men who were infected in 2005 were from Malles's
housing unit, 1C2. Statistics at 1; Malles Dep. at 55. The nunber
of male inmates who contracted MRSA nore than doubl ed between the
second and third quarters of 2005, fromeight inmates to
ei ghteen.® See Statistics at 7, 14. There were no new infections
in Malles's unit, 1C2, in the second quarter of 2005, four new
infections in the third quarter, and one new infection --
Malles's -- in the fourth quarter. Id. at 2, 7, 14. There is no
evi dence that Lehigh County took any additional educational or
precautionary neasures during that tinme to conbat the spread of

MRSA within the Prison. See Bahnick Dep. at 84.

E. Mal | es' s Housi ng Assi gnnents and Hyqgi ene at the Prison

8 One of these men was from Chester County and anot her
was froma different facility, MCCC, so in 2005 there were 48
mal es who were inmates at the Prison who were infected with MRSA
See Statistics at 1. The record does not disclose the total
average i nmate popul ation in 2005.

° In explaining his review of the infection rates,
Haskins could not articul ate what he woul d consider to be a
"spike" in the infection rate, but he did say that a "doubling of
i ncidents" would "get [their] attention." Haskins Dep. at 100.
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When Malles arrived at the Prison in April of 2005, he
participated in a nedical intake process during which nedical
staff reviewed his health history. Malles Dep. at 39-40. He did
not receive any information about MRSA. '° 1d. at 42. For three or
four days he was held in the receiving bl ock, where he was in a
cell by hinself. 1d. at 46-47. During this brief time, he tried
to take at | east one shower a day. 1d. at 48. In fact, at the
Prison there was no limt on the nunber of showers that he could
take. 1d. at 49. Malles was then assigned to a unit where he
stayed for no nore than an hour. |d. at 49-51. He was harassed by
other inmates and "told" the officer to transfer him el sewhere.
Id. at 51. The prison charged hi mw th m sconduct for "uprooting
the running of a pod", and put himin disciplinary segregation
where he was alone in a cell for seven days. 1d. at 54, 58.

After he left segregation, Malles went to the 1C2 unit,
where he remained until he |later entered nedical isolation. 1d.
at 55, 58-59. In 1C2, Mlles occasionally had cell mates, but he
does not renmenber their names. |Id. at 59, 62. He never shared
soap, toothbrushes, clothing, or towels with his cellmtes. 1d.
at 59-60. The Prison gave inmates an unlimted supply of snmal
bars of soap. 1d. at 44-45, 95-96. Malles was told to use a new

bar of soap each day, and he did so. 1d. at 96. Malles al so

Y Mall es was brought back to Lehigh County for a post-
conviction hearing in 2007. At that tinme, he received information
about MRSA that advised himto "wash [his] hands and stuff |ike
that." Malles Dep. at 41-42. But he did not receive this
i nformati on when he was at Lehigh County Prison the first tine in
2005. |d.

10



washed his hands in a sink in his cell before each neal and after
going to the bathroom 1d. at 43-44. The prison gave the inmates
separate tubs to hold their bel ongings, but no one told Mlles
that he shoul d take precautions to prevent infections. 1d. at 60,
120. When Malles first noticed an irritation under his arm

di scussed bel ow, he began to wash his own shirts in his cell

t hough he woul d send the rest of his clothes and towels to the
aundry. 1d. at 93. Until Mlles left the Prison in Decenber of
2006, he washed his own shirts with the soap that the prison gave
the inmates to wash their bodies. ™ Id. at 94-95.

The 1C2 unit where Malles was primarily housed had two
showers, but one of the showers did not work fromthe tinme he
arrived on the unit until around Cctober 13, 2005, after Mlles
returned fromnedical isolation. [d. at 63-64. During this tine,
up to fourteen prisoners shared one shower on 1C2. 1d. at 64. The
"pod man," an inmate who was housed on 1C2, was paid to clean the
showers and ot her comrunal areas of the pod, and to do other
work. |d. at 65-66. The pod man "al ways cl eaned” the showers at
10: 00 p.m, cleaned the tables after each neal, and nopped the
floor in the common room |d. at 67. Innates could take showers
until 10:00 p.m when Prison staff shut down the showers so the
pod man could clean them 1d. at 67-68. The inmates were "| ocked
down" two other times during the day, and this gave the pod nman

the opportunity, never used, to clean the showers during those

" Mall es characterized the soap as "[l]ittle, small
snel | -good soap that they were giving out."” Malles Dep. at 95.
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intervals. |1d. at 68. Malles did not clean the showers hinself,
and he was never in the showers when they were cleaned. 1d. at

68-69.

F. Mal l es's MRSA I nfection and Tr eat ment

On Septenmber 9, 2005, Malles saw an unidentified i nmate
getting in the shower on 1C2 "who had | arge suspicious boils on
his back." 1d. at 106. Malles saw these sores through an opening
in the shower curtain as that inmate took off his sweatshirt. 1d.
at 107. The man scratched his back against the wall of the
shower, and Malles told the pod man about it. |d. at 108. The pod
man reported this to the pod officer, and after the unidentified
inmate finished his shower, he was called to the infirmary. 1d.
The unidentified inmate found out that he had MRSA, cane back to
1C2 to pack his belongings, and went into nmedical isolation. 1d.
at 108-109. The pod man put on a mask and gl oves and cl eaned the
shower. 1d. at 110. At sone point, the pod nan al so becane
i nfected and spent seven days in isolation. Id. at 109-10.

Def endants' own statistics regardi ng MRSA show t hat four people
in Malles's unit, 1C2, had MRSA in the third quarter of 2005, and
Bahni ck did not know if there were any precautions taken or
education given to the other inmates in that unit. Statistics at
7; Bahnick Dep. at 80-81

Mal l es first noticed an itch under his right arnpit on
Cct ober 1, 2005. Malles Dep. at 69-70, 71-72. That norning,

Mal l es nentioned it to the nurse who cane after breakfast to
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deliver nmedications. ' |d. at 69-70. This nurse was a substitute
for the regular nurse. 1d. at 76. He purposely took the | ast
place in line and showed his sore to the nurse. 1d. at 74. She
told himthat "it's probably just fromthe water” or the
detergent. 1d. at 71. That evening Malles also nentioned his
concern to the regul ar night nedications nurse, who cane around
9:30 or 9:45 p.m 1d. at 77. That nurse said that he did not
"have any tinme" for him and Malles "just left it alone.” 1d. at
78. The night nurse also told himto put in a sick call request.
Mal | es asked himfor a slip, but the nurse told Malles that he
could not get one for himat that time and "just kept on trucking
down the road." 1d. at 78.

The next norning, Malles told a different substitute
nmedi cati on nurse that the devel opi ng bubbl es were getting bigger
and he al so showed her the redness on his arm 1d. at 79-80. Like
the substitute nurse the day before, she told himthat the
itching was probably caused by the water and that it would |ikely
go away in a couple of days. 1d. at 71, 79-80. He did not ask
this nurse for a sick call slip "because [he] was getting
frustrated at that particular time." Id. at 80. The sane ni ght
nurse cane each night from Cctober 2 through 5, but Milles did
not tell himabout the rash because he thought that nurse would

give himthe sane answer as the first night. Id. at 82, 87. He

2 At that tine, Mlles took Zantac and vitam ns.
Mal | es Dep. at 74. He also currently takes Gas-X and Tyl enol for
arthritis. lId. at 129.
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also did not nmention his rash to the afternoon nedication nurses.
Id. at 82.

On the norning of Cctober 3, Malles told yet another
substitute nurse that his rash was worse. 1d. at 83. She wote
down his nane but told himthat it was caused by the water and
not to worry about it. 1d. Because the nurse wote down his nane,
Mal | es thought that he would be called to the infirmary, but he
was not. |d. He did not ask her for a sick call slip. 1d. at 84.
He told a fourth substitute nurse on the norning of COctober 4th
that the rash was getting worse and "starting to cone in like a
bag, you know, hanging down." [d. Again, he was given the sane
response about the rash being caused by the water or |aundry
soap. lId. at 85. On the fifth norning, Malles saw one of the four
substitute nedication nurses again, and he told her that he was
still itching. 1d. at 86. She told himto put in a sick cal
slip, and he told her that he could not get a slip. 1d. He asked
her for a slip, but she said that she did not have any and so
could not give himone.* | d. at 86.

On Cctober 6, the regular norning nedicati on nurse returned,
and Mal |l es showed her his armand said that "two of the balls
were busted already.” 1d. at 87-88. She gave hima sick call
slip, which he filled out, and within two hours he was called to
the infirmary. 1d. at 88, 90. At the infirmary Malles took off

his shirt, and the doctor's assistant | ooked at his arm At that

3 Mall es did not ask anyone other than these nurses
for a sick call slip. Malles Dep. at 92.
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point, "she could see it all comng out,” and all of the bubbles
under Malles's armwere "busted." 1d. at 89. The assistant took a
sanple fromone of Malles's sores, placed it in a tube, put it in
a plastic bag, and sent it to the lab. ™ |d. at 98. After that,
Mal | es went back to his cell to pack his bel ongi ngs before being
pl aced in nmedical isolation. 1d. at 98-99. An officer gave Mlles
rubber gloves to wear while he packed his bel ongi ngs, and he al so
wore a nask. ld. at 99.

Mal | es was in nedical isolation fromCctober 6 to 13, 2005.
Id. at 99. After he arrived there, seven other innates in
isolation told himthat they had MRSA. * 1d. at 100-101. On the
second day in isolation, a nurse told Malles that he had MRSA,
that it was "in [his] . . . Dblood systemand the rest of [his]
body for the rest of [his] life." 1d. at 124. See also Mlles
Request to Staff, February 27, 2006 (stanped "received" on March
2, 2006), Lehigh County Ex. C ("I have been inforned by PrineCare
Medi cal that the MRSA will remain in ny blood for the rest of ny
life."). Reports from Bi oRef erence Laboratories confirmthat
Mal | es had a "heavy growth of staphyl ococcus aureus" and that he

was "positive for nethicillin-resistant staph aureus.™

Y Reports on Malles's infection confirmthat medica
staff collected the sanple on Cctober 6, 2005 and the | ab
received the sanple that same day. The |l ab nmade its first report
on Cctober 10, 2005 and then apparently nade additional reports
to the prison on Cctober 11 and 14, 2005. See Bi oReference Lab
Reports.

“ At the time of his deposition Malles did not know
the nanmes of these inmates. Malles Dep. at 102-103.
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Bi oRef erence Lab Reports. The doctor called his infection a
"staff infection" [sic],' not MRSA, and she advised Malles to
wash his hands. Malles Dep. at 124.

During Malles's seven days in nedical isolation, nurses saw
hi m every day, washed the infected area on his arm and put
bandages on it. 1d. at 104. He was initially given the antibiotic
bactrim and on Qctober 14, 2005, he began taking tetracycline. '
Bahni ck Dep. at 51-52. He saw a doctor toward the end of this
period, who told himthat he "l ook[ed] pretty good now " Malles
Dep. at 105. Bahnick said there were no conplications with
Mal | es's MRSA treatnent, and his nmedical records show that his
condition inproved. Bahnick Dep. at 44-45. Ml les has never been
hospitalized for his rash and boils or MRSA. Ml les Dep. at 112.

% |t bears repeating that MRSA stands for "Methicillin
Resi st ant Staphyl ococcus Aureus.”

" According to the report from Bi oRef erence
Laboratories, Malles's infection was sensitive to tetracycline.
See Bi oReference Lab Report.
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G Mlles's Purported Ongoi ng MRSA | nfection

Mal | es believes that he will have MRSA "for the rest of
[his] life and [he] can break out at any tinme." 1d. at 116.
Bahni ck said that a few people with MRSA "had recurrence.”
Bahni ck Dep. at 45. O her than Malles's hearsay testinony
regardi ng what unidentified nmedical personnel told him however,
there is no evidence in the record that a nedical professiona
has exam ned Mall es and nade a determ nation regarding the status

of his infection and whether it may recur. '® Malles believes,

® As an exhibit to its notion for summary judgnent,
Lehi gh County subm tted docunents from Lut her V. Rhodes, M D.
Chief of the Infectious Di seases Division and Chairman of
I nfection Control at Lehigh Valley Hospital. Allentown |Infectious
Di seases Services, Inc., Docunents, Lehigh County Ex. D. Dr.
Rhodes reviewed the conplaint, Mlles's prison nedical records,

t he depositions of James Malles, nedical personnel, and prison
staff, and various discovery docunents and responses to
interrogatories. He made a "firm conclusion that the Lehigh
County officials were not responsible for M. Mlles acquiring
MRSA skin infection.” 1d. at 1. Inportantly, it appears that Dr.
Rhodes has not personally exam ned Mall es.

Dr. Rhodes noted that Malles had daily access to
showers and that "[d]aily showering or bathing are perfectly
appropriate skin hygienic neasures to help prevent MRSA. " 1d.
According to Dr. Rhodes, sanitizing shower stalls between each
use is not required to control MRSA, "would not appear to be
practical[,] and is certainly not the usual practice of hospitals
in this country.” Id. at 2. Dr. Rhodes concludes that Lehigh
County perforned the "key el enents of a MRSA control program™
whi ch include inplenenting daily showers or bathing, and "proper
di agnosis and treatnent of MRSA skin infections.” 1d. He
characterizes Malles's clainms that he was infected fromthe
shower water or that broken showers led to his infection as a
"specious argunment [that is] not at all substantiated by the
medi cal facts." [d.

Dr. Rhodes contends that MRSA is "treatabl e and
curable" and that Malles is "sadly uninforned” to think that it
is a permanent infection. |d.

PrimeCare submitted an expert report fromArnold L.
Lentnek, M D., who al so reviewed sonme of Malles's nedical records

(continued...)
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nonet hel ess, that he had another rash from MRSA whil e he was
incarcerated at Canp Hill. ' Malles Dep. at 126. A doctor there
| ooked at an irritated area on his back and then told him"you
have MRSA, this doesn't nean that you're a carrier of it, that
you're the one that gave it out to anybody or anything |like that
" 1d. at 127. This doctor informed Malles that he coul d be
a carrier of MRSA "at that particular stage of it." 1d. at 130.
Mal | es took sone pills that the Canp Hill doctor gave him and
the itching eventually subsided. 1d. at 128. He has al so gotten
bunps on his neck and head, but at the tinme of his deposition he

did not know whether or not that was related to MRSA. 1d. at 132.

8 (...continued)

and docunments fromthis case, but did not exam ne Mlles.

See Letter fromArnold L. Lentnek to Thomas E. Brenner (Apr. 8,
2008), PrimeCare Ex. F. Dr. Lentnek appears to have nade a nunber
of errors regarding the dates on which events occurred. He
repeatedly reports, in contradiction to Malles's deposition and
his nedical records, that events occurred in Septenber of 2005
rat her than October of 2005.

Nonet hel ess, Dr. Lentnek accurately noted that there
was a five-day period between the appearance of Malles's synptons
and the initiation of treatnment for MRSA. [d. at 2. He reported
that "in the absence of evidence of severe systenmi c infection
('sepsis') such a delay i[s] not inappropriate and, in fact, many
m nor skin infections . . . wll resolve spontaneously over this
period.”" Id. In a followup letter to plaintiff's counsel, Dr.
Lentnek al so stated that there is no evidence in Mlles's
deposition or his nedical records that he had a systemc
infection. Letter fromArnold L. Lentnek to Jennifer L. Mindy
(Sept. 25, 2008), PrineCare Ex. F at 1.

Plaintiff submtted no expert report.

¥ Malles said his only MRSA out breaks were at Lehigh
County and Canp Hill. Mlles Dep. at 130.
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1. Analysis?®
To sustain a clai munder 8§ 1983, Ml les nust show "the

violation of a right secured by the Constitution and | aws of the
United States"” and "that the all eged deprivation was conmtted by

a person acting under color of state law " West v. Atkins, 487

U S. 42, 48 (1988). According to the teaching of Monell v.
Departnent of Social Services, 436 U.S. 658 (1978), Lehigh County

"can be sued directly under 8 1983 . . . [when] the action that

is alleged to be unconstitutional inplenments or executes a policy

2 Summary judgnment is appropriate if there is no
genui ne issue of material fact and the noving party is entitled
to judgnent as a matter of law. Fed. R Cv. P. 56(c). In
ruling on a notion for sumary judgnment, the Court nust view the
evi dence, and nmeke all reasonable inferences fromthe evidence,
in the light nost favorable to the nonnoving party. Anderson v.
Li berty Lobby, Inc., 477 U. S. 242, 252 (1986). \WWenever a
factual issue arises which cannot be resolved wthout a
credibility determnation, at this stage the Court nust credit
the non-noving party's evidence over that presented by the noving
party. Liberty Lobby, 477 U S. at 255.

The noving party bears the initial burden of proving
that there is no genuine issue of material fact in dispute.

Mat sushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S.
574, 585 n.10 (1986). Once the noving party carries this burden,
t he nonnoving party nust "cone forward with 'specific facts
showi ng there is a genuine issue for trial.'" Mtsushita, 475
US at 587 (quoting Fed. R Civ. P. 56(e)). The non-noving
party must present sonething nore than nere allegations, genera
deni al s, vague statenents, or suspicions. Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cr. 1992); Fireman's Ins.
Co. of Newark v. DuFresne, 676 F.2d 965, 969 (3d Cir.1982). It
is not enough to discredit the noving party's evidence, the non-
nmoving party is required to "present affirmative evidence in
order to defeat a properly supported notion for sunmary
judgnent." Liberty Lobby, 477 U S. at 257 (enphasis in original).
A proper notion for summary judgnment will not be defeated by
nmerely colorable or insignificantly probative evidence. See

Li berty Lobby, 477 U. S. at 249-50. Also, |If the non-noving party
has the burden of proof at trial, then that party nust establish
t he exi stence of each elenent on which it bears the burden.
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).
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statenment, ordi nance, regulation, or decision officially adopted
and pronmul gated by [Lehigh County's] officers” or where the
constitutional deprivations occurred pursuant to governnent al
custom Monell, 436 U S. at 690. Because PrineCare contracted to
provide nedical care to innmates at the Prison, the sanme standards
apply. See West, 487 U. S. at 56.

It has | ong been established that "deliberate indifference
to a prisoner's serious illness or injury"” violates the Eighth

Anmendnent and "states a cause of action under § 1983." Estelle v.

Ganble, 429 U S. 97, 105 (1976). There is a two-prong test for
such a claim Mlles nust show that (1) the prison officials
were deliberately indifferent and (2) his nedical needs were

serious. West v. Keve, 571 F.2d 158, 161 (3d Gr. 1978). To

survive summary judgnment, Malles nust al so produce sufficient
evi dence that defendants' actions were the proxi mate cause of his

injuries. Hamlton v. Leavy, 117 F.3d 742, 746 (3d Gr. 1997),;

Best v. Essex County, 986 F.2d 54, 56 (3d G r. 1993).

Negl i gence in diagnhosis or treatnent and di sagreenents about
medi cal judgnment will not suffice to establish constitutional

violations. Estelle, 429 U S. at 106; Wite v. Napoleon, 897 F.2d

103, 110 (3d Cir. 1990). And "prison authorities are accorded
consi derable latitude in the diagnosis and treatnent of

prisoners.” Durnmer v. O Carroll, 991 F.2d 64, 67 (3d Cr. 1993).

A. Del ay or Denial of Treatnent d aim
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Mal l es clains that the defendants violated the Ei ghth
Amendnent by del aying treatnment of his MRSA-rel ated rash for five
days. Denial or delay of nedical treatnent is serious when it
results in "unnecessary and wanton infliction of pain" or "where
denial or delay causes an inmate to suffer a |ife-long handi cap

or permanent |oss." Mnnouth County Corr. Inst. Inmates v.

Lanzaro, 834 F.2d 326, 347 (3d Cr. 1987) (quotations omtted).

As wll be seen, Keller v. County of Bucks, 209 Fed. Appx.
201 (3d Cr. 2006), wll be a focus of our inquiry here. In
Keller, our Court of Appeals upheld a jury verdict in a 8§ 1983
lawsuit that two pretrial detainees brought agai nst Bucks County,
prison officials, and prison personnel after they contracted MRSA
during their detention and were subsequently hospitalized. #

One plaintiff in Keller received ineffective treatnent for
MRSA. At one point -- after the prison nedical staff had
di agnosed himwi th an infection and given himantibiotics
(including one to which he had an allergic reaction) -- his
condi ti on worsened and his infected sore began to discharge. In
response, a nurse only gave him Tylenol. 1d. at 204. The next
day, this inmate was taken to the hospital where he underwent

mul tiple surgeries. 1d.

L To be sure, Keller was at a different procedural
posture than Malles's case. Keller involved the Fourteenth
Amendnent rights of pretrial detainees, rather than the Ei ghth
Amendnent rights of prisoners like Malles. W find the case
instructive, however, as pre-trial detainees' Fourteenth
Amendnent rights are "anal ogous” to prisoners' Eighth Armendnent
rights. Keller, 209 Fed. Appx. at 203 (internal quotations
omtted).
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The other plaintiff in Keller attenpted to see soneone many
ti mes about a rash, but had difficulty seeing nedical staff. He
eventual |y devel oped a "scrotal infection" and was taken to the
hospital to be treated after he spent thirty-six hours in
restricted housing. 1d. at 204. \Wen the second plaintiff
returned to the prison, his scrotal support device was taken away
and the prison deni ed hi mbandages for his wound. |d. See

al so Young v. Kaznerski, 266 Fed. Appx. 191, 193-94 (3d Gr.

2008) (holding that the record supported an inmate's clai mthat
he had a serious nedical need when the prison knew that the

i nmate could not sleep and had trouble eating because his six
remaining teeth were cutting into his guns, but the prison waited

el even nonths to provide dentures to the inmate); Lee v. Sewell,

159 Fed. Appx. 419, 421 (holding that a prisoner stated a claim
of deliberate indifference when a doctor made himwait a year for
nmedi cation for Hepatitis C and a nurse also nade himwait for

four nonths and then told himshe could do nothing for hin.

By contrast with Keller, our Court of Appeals found no
deli berate indifference when prison nedical staff nonitored and
treated a prisoner's hernia over the course of nearly a year,
recomrended surgery when his condition worsened, and the inmate

eventually fully recovered. Wllianms v. Sebek, 299 Fed. Appx.

104, 106-107 (3d Cr. 2008). And in Ayala v. Terhune, 195 Fed.

Appx. 87 (3d G r. 2006), our Court of Appeals held that there was
no deliberate indifference when a prisoner suffered occasiona

del ays of up to four days in receiving prescription nedicine, did
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not have an adequate supply of col ostony bags, and was forced to
keep used col ostony bags in his cell. 195 Fed. Appx. at 90-91. In
Ayal a, our Court of Appeals noted that the plaintiff got "regul ar
nmedi cal care" and concluded that the "sporadic delays” in
receiving nmedication did not rise to the level of deliberate
indifference. 1d. at 91. Wth regard to the provision of
col ostony bags, the Court concluded that the occasional failure
to provide the bags did not constitute a "pattern of deprivation
that rises to the |level of deliberate indifference." 1d.

In its notion for sunmary judgnent, PrinmeCare argues that we
shoul d dism ss Malles's Eighth Anendnent cl ai mregarding deni al
of treatnment because there was no naterial delay in treatnent.
Mall es clains that his "nedical treatnent was inexcusably del ayed
for five days."?* Malles Brief in Opposition to PrineCare Mot.
at 1. We are dubious that a five-day delay here would violate the
Ei ght h Anendnent, especially since there is no evidence that
Mal | es experienced hei ghtened | evels of pain or that the del ay
itself caused any pernmanent harm But we need not decide that
I ssue because nurses in fact saw Malles's rash and sores every
day fromthe first day of itching, October 1, 2005, to the day he

was placed in nedical isolation, October 6.2 Every norning the

22 Mal | es makes no clai ns regarding the adequacy of his
nmedi cal treatnent once he was taken to the infirmary, so we wll
not discuss his care after October 6, 2005.

2> Al'though Malles argues that he was denied access to
nmedi cal care, he acknow edges that sone of the nurses "did not
i gnore his conplaints" and gave hi m advi ce about the cause and
(continued...)
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nurses gave Malles advice regarding the cause of his skin
irritation and told himthat it was not serious and woul d go
away. ** See Malles Brief in Qpposition to PrimeCare Mot. at 8-9.

Mal | es al so conplains that he had difficulty accessing sick
call slips, but his access to the slips is of no nonent in this
case because on every day during the five days he in fact saw
nurses, showed them his rash, and received an opinion fromthem
regarding his synptons. ® Viewing these facts in the |ight nost
favorable to Malles, these exam nations were (perhaps)
perfunctory, and the nurses failed to recognize Malles's MRSA for
five days. But at worst such behavi or anounts to negligence, not
del i berate indifference.

Mal l es relies on our Court of Appeals's decision in Keller,
but Malles's case differs from Keller in crucial ways. Unlike the
plaintiffs in Keller, Mlles has not experienced serious

conplications from VMRSA or the treatnent the prisons gave him He

2 (...continued)

nature of the skin irritation. Malles Brief in Qpposition to
PrimeCare Mot. at 8-9.

> Mal |l es contends that these nurses were "untrained
and/ or unsupervised,"” but there is no evidence of record
regardi ng the nurses' identity, nmuch |less regarding their
training and supervision. Malles Brief in Qpposition to Lehigh
County Mot. at 3.

** To be sure, the nurses he saw each day were there to
di spense nedications to inmates and not to treat patients. Mlles
argues that this evidences a policy or practice to prevent the
nmedi cati on di spensing nurses from comunicating with inmates
regardi ng their nedical conditions. But the facts of this case
deviate fromthe policies: the nmedication nurses in fact | ooked
at Malles's armarea daily and gave himtheir opinions about his
mal ady.
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has not undergone surgeries as a result of the defendants'
behavi or, nor does he claimthat after his MRSA di agnosis the
prison failed properly to treat him(as the nurse did when she
gave Tylenol to the infected plaintiff in Keller).?

Malles's case is closer to Wllians and Ayala. He received
regular nedical care in the formof daily consultations with
nurses (brief though they nay have been), and there is no
evi dence to support a claimthat any of the defendants were
deliberately indifferent to his condition. Rather, Mlles
di sagrees with the nurses' conclusions regarding his condition
and argues that the Prison should not have taken five days to
recogni ze his rash or boils as MRSA and begin treatnent. Again,
this behavior nmay have been negligent, but it does not anount to
a constitutionally cognizable delay or denial of treatnent. W
Will thus dismss Malles's § 1983 clains as they relate to these

i ssues.

B. Pri son Conditions Caim

Mal l es al so clains that the defendants were deliberately
indifferent to the risk that he would contract MRSA in the prison
by failing to (1) quarantine infected inmates, (2) properly clean

and maintain the shower facilities, (3) warn inmates about MRSA

%6 Judge Fullamin Keller concluded that the defendants
"did nothing to provide nedical treatnent to Plaintiffs until the
| ast possible nmonent” and that the "prison sinply ignored their
conditions." Keller v. County of Bucks, 2005 W. 675831 at *1
(E.D. Pa. Mar. 22, 2005), aff'd, 209 Fed. Appx. 201 (3d Cir.
2006) .
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and educate them about prevention, and (4) generally take nore
precauti ons agai nst the spread of MRSA. Ml l es conpl ai ns that
Pri meCare and Lehi gh County knew that the rate of MRSA infection
was i ncreasing, yet they did not change any policies to protect
inmates frominfection. Defendants contend that we should dism ss
t hese cl ai ns because (1) these purported failures do not rise to
the | evel of deliberate indifference and (2) Ml les has not
produced any evidence of a causal |link to establish [iability
under Monell .

Condi tions of confinenent constitute cruel and unusual
puni shment when they "deprive inmates of the mninmal civilized
nmeasure of |life's necessities" according to "the contenporary

standard of decency." Rhodes v. Chapman, 452 U.S. 337, 347

(1981). To prevail on his failure-to-protect clains, Mlles nust
show "that he is incarcerated under conditions posing a
substantial risk of serious harm and that the prison officials
were "aware of facts fromwhich the inference could be drawn that
a substantial risk of serious harmexists, and . . . nust also

draw the inference." Hamlton v. lLeavy, 117 F.3d 742, 746 (3d

Cir. 1997) (internal quotations omtted).

There is no dispute that the defendants knew t hat MRSA was a
serious health issue and failed, at |east while Malles was at the
Prison, to fully execute their own plans to nore aggressively
prevent the spread of this disease. But Milles does not have a
constitutional right to nake PrineCare and Lehi gh County achi eve

their own goals for preventing MRSA, nor does he have a right for
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the defendants to take all possible neasures to prevent NMRSA
transm ssion. He only has a right to prison conditions that neet
the relatively | ow bar of the Ei ghth Anendnent. Certainly,

def endants may provide inmates with conditions that exceed the
constitutional requirenents. But they are not required to do that
sinply because they made a plan to do so.

The proper neasure for Malles's 8§ 1983 claimis whether the
conditions of the Prison net Ei ghth Anendnent standards. Kel | er
is again instructive. The Keller plaintiffs won a jury verdi ct
on their claimthat "offensive conditions at the prison created
unconstitutional conditions of confinenment."” 209 Fed. Appx. at
206. Those conditions included: "filthy water pooled in the
showers, water seeped into the cells, clean |aundry was not
al ways readily avail able, the mattresses were stained, and m | dew
grew on walls covered in peeling paint." 1d. The inmates were
al so doubl e-celled. 1d. Qur Court of Appeals upheld the jury
verdict on the conditions of confinenent claim but "note[d] that
the facts alleged [in Keller] barely fulfill the m ninmm
requirenents of a conditions of confinenent claim and
caution[ed] that situations of even slightly | esser nmagnitude
woul d |i kely be an abuse of discretion as a result of inproper
application of lawto fact.” 1d. at 207. The Court in Keller also
opi ned that even if "conditions were | ess than optinmal,"

prisoners are not "deprived . . . of the mnimal civilized
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measures of life's necessities nmerely because they becanme ill." ?

Id. at 206.

It bears stress that the facts in the Third Grcuit's Keller
opi nion were "barely" enough to "reveal w despread deprivation of
the "mnimal civilized neasures of |life's necessities.'" Keller,

209 Fed. Appx. at 205 (quoting Rhodes v. Chapman, 452 U. S. 337,

347 (1981)). Because the conditions at Lehigh County Prison
during Malles's tenure were not as unhygienic as those in Keller,
we conclude that the conditions in this case do not rise to the

| evel of a constitutional violation. %

27 When Judge Fullamin Keller discussed the
plaintiffs' conditions of confinenment clains, he stated that
there was a sufficient basis for the jury to conclude that the
def endants "t hrough deliberate indifference allowed conditions in
the facility that were likely to cause disease, injury or
suffering.” Keller, 2005 W. 675831 at *1. He also stated that the
jury coul d have concluded that the defendants "knew of the NMRSA
i nfection spreading throughout the prison and failed to take
necessary steps to mnimze the nunber of inmates affected, for
exanpl e by keeping the showers and food handling areas in a
sanitary condition and instructing innmates on how to avoid the

spread of infectious diseases.” |d. But our Court of Appeals in
Kell er focused not on the prison's failure to prevent the
plaintiffs frombecoming ill, but rather on the generally

unsanitary conditions present. W thus do not read the Third
Circuit's Keller opinion as requiring that prisons do anything
specific to prevent the spread of MRSA or other infectious

di seases.

28 puzzlingly, plaintiff cites Yudenko v. Guarini, No.
06-4161, 2008 W. 4055826 (E.D. Pa. Aug. 27, 2008), as support for
his proposition that "courts in this district have recognized
that an inmate who contracts MRSA may have a vi abl e cause of
action under Section 1983 where the prisoner establishes that his
contraction of MRSA was as a result of the county's policy,
practice or custom" Malles Brief Qop. to Lehigh County Mt. at
17. W& know from Keller that this is possible, though again the
facts in that case are quite different fromthose in Malles's. In
Yudenko, however, Judge Stengel did not go as far as Ml les

(continued...)
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A recent prison MRSA case fromthe Western District of
Pennsyl vani a, though not binding on us, fortifies our analysis.

In Gallo v. Washington County, No. 08-cv-0504, 2009 W. 274500

(WD. Pa. Feb. 4, 2009), the plaintiff contracted MRSA while
jailed at Washington County Prison. He filed his § 1983 suit
against the prison, its Warden, and a prison nurse and cl ai ned
that they "failed to i nplenent and enforce policies to protect
plaintiff from MRSA, while utilizing policies and custons that
pl aced plaintiff (and others) at risk of infection.” [d. at *1.
Gall o contracted MRSA after he was placed in a cell that had just
been vacated by an infected inmate. Contrary to prison policy,
the corrections officer refused to allow Gallo to clean and
disinfect his newcell for a few days. |d. at *3. Five days after
arriving in his newcell, Gallo conplained about a sore on his
arm and he was evaluated for MRSA two days later. 1d. Gllo
tested positive for MRSA, and the prison denmanded that he shower
after all of the other inmates were done and di sinfect the shower
after his use. |d.

Several weeks later, Gallo had a pain in his leg, but his
request for nedical care was denied. Medical staff examned Gallo

three days later, noved himto the prison clinic, and gave him

# (...continued)

clainms: he only recogni zed that inmates' 8 1983 cases "typically
involve . . . infectious disease,” anong other things. Yudenko,
2008 WL 4055826 at *6. Moreover, at this point in his analysis,
Judge Stengel in Yudenko cited Aiver v. Bucks County, 181 Fed.
Appx. 287 (3d Cr. 2006), in which our Court of Appeals upheld a
grant of summary judgnment for defendants on the plaintiff's MRSA
cl ai ns.
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Motrin -- but they did not test himfor a recurring or new MRSA
infection. 1d. at *4. He was in the prison clinic for a week,
during which tinme prison staff observed, but did not exam ne him
every day. Id. Finally, he was transferred to the energency room
where he was again diagnosed with MRSA. Gall o "underwent a series
of surgeries to renove the infection and to plant antibiotic
beads in his fermur." [d. Although the Warden knew about MRSA, the
prison had no general infectious disease policies, nuch | ess any
policies specifically targeted at MRSA. 1d. The i nmate handbook
bl aned any infections or rashes on the inmates' failure to
exerci se good hygiene. 1d. at *5.

Gallo concluded that the plaintiff failed to produce
evi dence to show that the defendants were deliberately
indifferent because there was no evidence that (1) the
corrections officer knew that the former inhabitant of Gallo's
cell had MRSA or (2) nedical staff knew that a new i nmate was
being transferred to that cell. 1d. at *8. The court also held
that prison officials were not deliberately indifferent to the
MRSA ri sk, even though they knew about MRSA and yet neither
educat ed t hensel ves about the infection nor created policies to
prevent its spread. 1d.

Measured against Gallo's hol ding where the defendants did
nothing to stop the spread of MRSA, the defendants in Malles's
case cannot be regarded as deliberately indifferent. The Prison

and PrinmeCare engaged in sone efforts to stop the spread of the
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infection, even if they did not do everything they could or
pl anned to do.

Def endants al so argue that there is no evidence that their
actions (or inactions) were a proximte cause of Malles's
injuries. There is indeed no evidence that nore rigorous cleaning
or any other nmeasures would -- or could -- have prevented or
reduced the |ikelihood of infection. Because the conditions at
the Prison, as conpared to those in Keller, do not rise to the
| evel of a constitutional violation, and because Mall es has
presented no evidence of causation, we will dismss Malles's §
1983 claimwith regard to the conditions of the prison and
defendants' alleged failure to protect himfrom becom ng infected

with MRSA. See Tallnman v. Barnegat Bd. of Educ., 43 Fed. Appx.

490, 498-499 (3d Cir. 2002) ("Although the question of proxinmate
cause nust often be submtted to the trier of fact, summary
judgnent is proper if the record cannot reasonably support a
finding of proximate cause, and in prior 8 1983 cases, we have

uphel d summary judgnent on this basis.").

[11. Concl usion

Mal | es has not produced evidence to support his clainms that
the delay in treatnment -- such as it was -- or conditions of
confinenment rise to the | evel of cruel and unusual punishment and
therefore constitute Ei ghth Anendnent violations. At worst,
Mal | es al |l eges that defendants were negligent in their diagnosis

and treatment of his MRSA infection, which will not suffice to
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support a claimunder 8§ 1983. Malles has also failed to produce
evi dence to support his contention that defendants were
deliberately indifferent to a substantial risk of serious harm
regarding his infection with NMRSA

W will therefore grant defendants' notions for summary
judgnent as to Malles's 8 1983 clains. The only remaining claim
is that against PrineCare for negligence under state |law. As
there are no federal law clains remaining in the case, we decline
to exercise supplenental jurisdiction over the remaining state
[ aw cl ai m pursuant to 28 U . S.C. § 1367(c)(3), and we will dismss

that clai mw thout prejudice. ®

BY THE COURT:

__\s\Stewart Dal zel |

2 W thank Morgan, Lewi s & Bockius, LLP, especially
Eric Kraeutler, R chard J. DeFortuna, Jam e Kohen, and Seth
Pt asiewi cz, Esqgs., for their pro bono representation of the
plaintiff in this fact-intensive matter.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES R MALLES : ClVIL ACTI ON
V. :
LEHI GH COUNTY, et al . : NO. 06- 4024
ORDER

AND NOW this 27th day of July, 2009, upon
consi deration of the notion for sunmary judgnent that PrineCare
Medical, Inc., filed (docket entry # 71), plaintiff's response
thereto (docket entry # 82), Lehigh County's notion for sunmary
j udgnent (docket entry # 75), Lehigh County's anended notion for
summary judgnent (docket entry # 79), plaintiff's response
thereto (docket entry # 81), Lehigh County's crosscl ai m agai nst
PrimeCare, which is now noot because plaintiff has not prevail ed
on any of his clainms against Lehigh County, and plaintiff's
request to dismss Lehigh County Departnent of Corrections
because it is not a separate entity from Lehigh County, and in
accordance with the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

1. Al'l cl ainms agai nst Lehigh County Departnent of
Corrections are DI SM SSED;

2. Lehi gh County's crosscl aimagai nst PrineCare,
Inc., is DI SM SSED AS MOCT,

3. PrimeCare's notion for summary judgnment (docket

entry # 71) is GRANTED | N PART;
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4, Lehi gh County's first notion for sunmmary judgnent
(docket entry # 75) is DENI ED AS MOOT;

5. Lehi gh County's amended notion for summary
j udgnent (docket entry # 79) is GRANTED;

6. Count | of the Anended Conplaint is DI SM SSED,

7. Count Il of the Anmended Conplaint is DI SM SSED
W THOUT PREJUDI CE; and

8. The Cerk of Court shall CLOSE this case

statistically.

BY THE COURT:

__\s\Stewart Dal zel |

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES R MALLES : ClVIL ACTI ON
V. :
LEHI GH COUNTY, et al . : NO. 06- 4024
JUDGVENT

AND NOW this 27th day of July, 2009, in accordance
w th the acconpanyi ng Menorandum and Order granting defendants'

notions for summary judgnent, JUDGVENT IS ENTERED on Count | in



favor of defendants Lehigh County and PrineCare Medical, Inc.,
and against plaintiff Janes Malles, wth each side to bear its

own costs.

BY THE COURT:

__\s\Stewart Dal zel |
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