I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES DI BATTI STA, et al . : CIVIL ACTI ON
V. :
GARNETT DI XON, et al . : NO. 09- 3086

VEMORANDUM AND ORDER

McLaughlin, J. July 27, 2009

This suit concerns an accident that occurred on
February 2, 2009, in Springfield, Pennsylvania, between a car
driven by plaintiff James DiBattista and a truck driven by
def endant Garnett Dixon. Plaintiffs James and Deborah Di Battista
filed suit in the Delaware County Court of Conmon Pl eas on June
11, 2009, agai nst defendants Garnett Di xon and his enpl oyer,
Kenneth O Lester Co., Inc. ("Lester Co."), seeking damages for
personal injury and | oss of consortium

The conplaint alleged that the plaintiffs were
residents of Pennsylvani a; that defendant Garnett Di xon was a
resident of Delaware; and that defendant Lester Co. was a
Maryl and corporation with its place of business in Maryland. The
conplaint states that each plaintiff seeks danages in excess of
$50, 000. The conplaint alleges that plaintiff Janes Battista
suffered “permanent internal and external injuries” to his head,
neck, shoul ders, back and | egs and has incurred “substanti al

[ medi cal] expenses” and will incur additional expenses in the



future. The conplaint alleges Janes Di Battista has been “unable
to attend to his usual duties and will continue to be disabled to
his “great damage, injury and loss.” It also alleges he suffered
and continues to suffer “severe physical pain, disability, nental
angui sh, and humliation,” all of which he “believes will be
permanent.” Conpl. 91 10-14.

The defendants filed a Notice of Renoval to this Court
on July 10, 2009, on the basis of diversity jurisdiction. The
plaintiffs filed a Mdtion to Remand on July 24, 2009, to which
the defendants have filed a response. The plaintiffs argue that
remand i s necessary because the anount-in-controversy requirenent
for diversity jurisdiction is not net. |In support of their
argunent, the plaintiffs have attached to their notion an
affidavit by their counsel who avers that “the aggregate danages,
exclusive of interest and costs, [in this matter] does not exceed
$75, 000. "

The Court will deny the plaintiffs' Mtion to Renmand,
finding that this case satisfies the $75,000 anount in
controversy required for diversity jurisdiction under 28 U. S. C
§ 1332(a).

When there is no dispute over factual nmatters, either
because a challenge to jurisdiction is nade on the pleadings or
because there are no facts in dispute or because factual findings
have been made, then a court nust apply the “legal-certainty

test” articulated in Sanuel -Bassett v. KIA Motors Am ., Inc., 357




F.3d 392 (3d Cir. 2004); see also, Kaufman v. Allstate N.J. Ins.

Co., 561 F.3d 144, 151 (3d Cr. 2009); Frederico v. Hone Depot,

507 F.3d 188, 195 (3d Cr. 2007). Wen there are disputes over
factual matters, the party seeking to establish jurisdiction
bears the burden of establishing them by a preponderance of the

evi dence. Sanuel - Bassett, 357 F.3d at 398.

Under the |l egal-certainty test, a court nust determ ne
“whether ‘fromthe face of the pleadings, it is apparent, to a
| egal certainty, that the plaintiff cannot recover the anount
clained, or if, fromthe proofs, the court is satisfied to a |like
certainty that the plaintiff never was entitled to recover that

anount.’” Sanuel - Bassett, 357 F.3d at 397 (quoting St. Paul

Mercury Indem Co. v. Red Cab Co., 303 U.S. 283, 289 (1938)). A

case nmust be remanded “if it appears to a legal certainty that
the plaintiff cannot recover nore than the jurisdictional anount
of $75,000. The rule does not require the renoving defendant to
prove to a legal certainty the plaintiff can recover $75,000."

Frederico, 507 F.3d at 195 (citing Valley v. State FarmFire &

Cas., Co., 504 F. Supp. 2d 1, 3-4 (E.D. Pa. 2006)) (enphasis in

original).

The | egal certainty test is nodified when a plaintiff
expressly seeks to limt the clainms in her conplaint to an anount
bel ow the jurisdictional limt. A plaintiff as “nmaster of the
case” may, if permtted by state law, limt the clains in her
conpl aint to an anount below the jurisdictional threshold.

Morgan v. Gay, 471 F.3d 469, 474 (3d Gr. 2006) (citing Red Cab,
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303 U.S. at 294). Wen a plaintiff solimts her conplaint, the
burden of the legal-certainty test shifts, and “the proponent of
jurisdiction nust show, to a legal certainty, that the amount in
controversy exceeds the statutory threshold.” Frederico, 507
F.3d at 196 (enphasis in original) (citing Mrgan, 471 F.3d at
474) .

The plaintiffs’ notion to remand does not involve
di sputed issues of fact, but instead turns on the interpretation
of the plaintiffs’ conplaint and the | egal effect of their
counsel’s affidavit. The Court will therefore apply the |egal-
certainty test in evaluating the anbunt in controversy.

Looking only at the face of the pleadings, and
di sregarding for the nonent the affidavit of the plaintiffs’
counsel, the anount-in-controversy requirenent is net here. The
plaintiffs' conplaint states that each plaintiff seeks danages in
excess of $50,000 and, although it does not give specifics,
alleges injuries to Janes DiBattista that are "permanent” and
whi ch have resul ted, anong other things, in "severe physical
pain," "severe nervous shock," and "permanent" disability and
loss of |ife's pleasures. Fromthese pleadings, the Court cannot
say "to a legal certainty,” that the plaintiffs could not recover

in excess of $75,000 on Janes Battista's clains.!?

! The Court need not deci de whet her Deborah Di Battista
coul d recover in excess of $75,000 on her |oss of consortium
claim If the Court has diversity jurisdiction over Janes
D Battista's clains, it can exercise supplenental jurisdiction
over Deborah DiBattista's clains under 28 U.S.C. § 1367.
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The plaintiffs' proffer of an affidavit fromtheir

counsel that their damages are |ess than $75,000 does not affect

the anmount in controversy here. Although the plaintiffs, as

“masters of the case,” could have sought to limt the clains in

their conplaint to an anmount below the jurisdictional threshold

for diversity jurisdiction, they did not do so. Their conplaint

seeks damages on each plaintiffs’ claimin excess of $50, 000,

without limtation. (Even had the plaintiffs so limted their

clains, the Court would have had to determnm ne whet her such a

limtation was “permtted by state |aws,” 471 F. 3d at

Mor gan,

474, an issue the Court does not reach.)

The plaintiffs’ post-renoval attenpt to limt their

clains through their counsel’s affidavit does not affect the

anount in controversy here. The anmpunt in controversy is

determined fromthe allegations of the conplaint. A plaintiff

whose conpl aint alleges a claimover the jurisdictional threshold

cannot defeat renpval by subsequently agreeing to limt her claim
to a |l esser anbunt. Angqus v. Shiley, Inc., 989 F.2d 142, 145 (3d
Cr. 1993); Albright v. RJ. Reynolds Tobacco Co., 531 F.2d 132,
135 (3d Gr. 1976).

In Angus, the plaintiff, like the D Battistas here, had

her case renoved fromstate court on grounds of diversity and

sought to remand by stipul ating that
the required anount in controversy.
the district court’s exercise of juri

plaintiff’s stipulation had “no | egal
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her damages di d not exceed
The court of appeal s upheld
sdiction, holding that the

signi ficance because a



plaintiff follow ng renoval cannot destroy federal jurisdiction
sinply by anending a conplaint that initially satisfied” the

anount in controversy. 1d., 989 F.2d at 145; see also Al bright,

531 F.2d at 135 (“And though, as here, the plaintiff after
renoval , by stipulation, by affidavit, or by amendnent of his
pl eadi ngs, reduces the claimbelow the requisite amount, this
does not deprive the district court of jurisdiction.”).

The affidavit of the plaintiffs’ counsel does not
affect the anount in controversy here, and the fromthe face of
the conplaint, it does not appear to a |legal certainty that
plaintiff Janes DiBattista cannot recover nore than $75,000. The
anount in controversy requirenent for diversity jurisdiction is
therefore net, and the plaintiffs’ notion for remand will be

deni ed.

An appropriate Oder will be entered separately.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES DI BATTI STA, et al. ) ClVIL ACTI ON
V. :

GARNETT DI XON, et al . : NO. 09- 3086

ORDER

AND NOW this 27th day of July, 2009, upon
consideration of the plaintiffs' Mtion to Renand (docketed tw ce
at Docket No. 5 and Docket No. 6), and the response thereto, IT
| S HEREBY ORDERED, for the reasons set out in an acconpanyi ng

Menor andum of today’s date, that the Motion is DEN ED

BY THE COURT:

[s/ Nary A. MLaughlin

MARY A. McLAUGHLI N, J.



