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This is an action concerning three “pinhooking” horses.
In a Menorandum and Order entered April 17, 2009, this Court
i ssued findings of fact and a partial verdict on the bench trial
inthis matter. |In a Menorandum and Order entered June 24, 2009,
this Court denied the defendants’ Mdtion for Relief under Federal
Rule of Cvil Procedure 60(b), which was incorrectly styled as a
“Motion for JNOV' and which sought to vacate the April 17, 2009,
Order. Also on June 24, 2009, by separate Order, the Court
entered a final judgment in this matter, entering judgnent for
the plaintiff, R& Capital LLC (“R&R’), on its clains for
replevin of two of the pinhooking horses and rescission of the
purchase of the third and for the defendants, Lyn Merritt
(“Merritt”) and Mer-Lyn Farns LLC (“Mer-Lyn”), on their
counterclaimfor the expenses incurred in caring for these
hor ses.

Def endants Merritt and Mer-Lyn now nove for

reconsi deration of these Orders under Federal Rules of Civil



Procedure 59(e) and 60(b), requesting that the Court vacate them
as noot. Their notion principally advances the argunent,
previously considered and rejected by this Court, that this
action has been nooted by an order of a New York state court in

related litigation, R&R Capital, et al. v. Merritt, Index No.

604080/ 05, pending in the New York Suprene Court before the
Honor abl e Justice Charles E. Ranos. As alternative relief, the
defendants ask the Court to stay its judgnent to allow themto
petition the New York court and ask it to clarify the ruling upon
whi ch they base their clains of nootness.

The Court has previously considered the defendants’
nmoot ness argunents in its June 24, 2009, Menorandum and O der
addressing the defendants’ “Mtion for JNOV.” The defendants
argued that this case had been nooted by a Decenber 10, 2007,
ruling by Justice Ranps, finding that an all eged contract for
Merritt to buy out R&R' s interest in jointly-owned race-horses
had never been consunmated. The Court carefully considered the
def endants’ argunents and rejected them The Court found that
t he Decenber 10, 2007, ruling of the New York court concerned
only the parties’ jointly-owned racehorses and did not concern
the three pinhooking horses at issue in this case. The Court
al so considered and rejected the defendants’ argunent that

Justice Ranps’ finding that the sale of the racehorses was never



consummat ed necessarily requires that R&R s purchase of the three
pi nhooki ng horses nust be consi dered void.

I n asking for reconsideration of the Court’s ruling on
their claimof nootness, the defendants present neither new
evi dence or new argunment. The defendants suggest that the Court
incorrectly based its ruling on “snippets” and “excerpts” of the
record of the New York litigation. In ruling on the defendants’
“Motion for JNOV,” the Court had before it the entire transcript
of both the Decenber 10, 2007, hearing in the New York litigation
and the previous hearing held February 26, 2007, as well as the
plaintiff's operative conplaint. The Court reviewed both
transcripts and the conplaint in reaching its concl usion that
Justice Ranpbs’ Decenber 10, 2007, decision did not enconpass the
pi nhooki ng horses at issue in this case and did not noot this
action. The defendants have provided no basis for the Court to
reconsider its ruling on nootness, nor to order this action

stayed to seek clarification fromthe New York court.?

! At several points in its Mtion for Reconsideration,
t he defendants quote froman Cctober 23, 2007, Menorandum and
Order in which this Court referred to the “possibility of
conflicting Orders concerning the sane property.” The
def endants’ Mdtion, however, fails to nake clear that this
Cct ober 23, 2007, Menorandum and Order was issued in a different
action, Case No. 07-2869, involving different property and
di fferent issues.

In Case No. 07-2869, filed in July 2007, plaintiff R&R
sued defendant Merritt and four other defendants not at issue in
this case seeking 1) to prevent Merritt fromtransferring real
estate in Chester County, Pennsylvania, jointly owned by Merritt
and R&R, to a conpany whol |l y-owned by Merritt; and 2) to void
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The defendants al so raise several other issues with the
Court’s verdict in favor of R&R on the claimfor rescission of
the purchase price of the horse referred to as “Lipstick/Pulpit.”
The defendants allege that several of the Court’s findings of
fact concerning the “Lipstick/Pul pit” transaction contradict
findings made by Justice Ranpbs in the New York litigation and

that these alleged contradictions require that this Court dismss

several allegedly inproper transfers of real estate in the Geys
Ferry section of Philadel phia, jointly owned by Merritt, R&R and
anot her defendant. Merritt and the other defendants noved to
stay Case No. 07-2869, arguing that the issues it raised were

al ready being addressed in the New York litigation before Justice
Ranbs. In the New York litigation, filed in Novenber 2005, R&R
sought to renove Merritt as managi ng partner of their joint
ventures, to have an accounting of the joint ventures, and to
recover damages for fraud, breach of contract and unjust
enrichment. As part of the New York proceedi ngs, Justice Ranbs
had i ssued an order allowng Merritt to di spose of property owned
by the joint ventures, with 48 hour notice to R&R  Merritt

provi ded R&R such notice with respect to the Chester County
properties, and after receiving this notice, R&R filed Case 07-
2869, seeking to enjoin the transfer.

The Court’s Menorandum and Order of Cctober 23, 2007,
in Case No. 07-2869 granted the defendants’ notion to abstain
under Col orado River, finding that Case No. 07-2869 and the New
York litigation were “parallel proceedings” and that if they both
proceeded, they would “create the very real possibility of
directly contrary injunctive orders concerning the sale of the
sanme Chester County properties, neither of which would be res
judi cata to the other because neither would constitute a final
order.” Because of this “possibility of conflicting orders
concerning the sane property,” the Court abstai ned.

Case 07-2869 therefore involved real property that al
parties agreed was at issue in the New York litigation and over
whi ch Justice Ranps had al ready asserted jurisdiction and issued
orders controlling its disposition. This case, in contrast,

i nvol ves property not directly at issue in the New York
[itigation.




this case as noot and “send R&R back to Justice Ranps on any
horse related clains and issues.”

In its findings of fact in its April 19, 2009,
Menor andum of Law, the Court found, based on a preponderance of
evi dence presented at trial, that the horse Lipstick/Pulpit was
purchased in August 2004 fromthe auction house Fasig-Ti pton by
Merritt’s whol |l y-owned conpany, Mer-Lyn, with the intention of
| ater allocating the horse to Pandora Farns LLC (“Pandora
Farns”), one of the parties’ jointly-owned ventures, but that no
such allocation took place. The Court further found that Merritt
sold Lipstick/Pulpit to R&R in October 2004 for a purchase price
of $150, 000, which R&R paid directly to Fasig-Tipton in
satisfaction of its invoice for the horse. The Court found that,
in mking this sale, Merritt did not disclose that
Li pstick/Pul pit had been diagnosed with lamnitis after being
purchased i n August 2004 and that this om ssion warranted
resci ssion of the purchase.

The defendants contend that the Court’s finding that
Merritt sold Lipstick/Pulpit to R’Ris contradicted by certain
findings by Justice Ranps in the New York litigation. In ruling
that there was no enforceable agreenent for Merritt to purchase
R&R' s interest in the parties’ jointly-owned racehorses, Justice
Ranos found that those racehorses were owned by Pandora Farns and

that R&R could not have contracted to sell its interest in those



horses to Merritt because such a transaction would have ignored
Pandora Farnms’ ownership. The defendants contend that these
findings nean that “Merritt nade no m srepresentation to the
Russacks and that Russack knew that Pandora owned the horses.”
The defendants’ argunent is msplaced. There is no
contradiction between Justice Ranps’ findings concerning the
ownership of the racehorses and this Court’s findings concerning
t he ownership of Lipstick/Pulpit. Each ruling concerns a
separate, although related, transaction. Moreover, even if this
Court’s findings could be found to conflict with those of Justice
Ranos, such a contradiction would neither noot this action nor
require reconsideration of this Court’s findings. Both this
Court and the New York court have jurisdiction over the matters
before them and both have issued findi ngs based on the evidence
presented to them The fact that the issues before themare
related and that their findings may conflict does not prevent the
two cases fromproceeding to final judgnent: “The general rule
regardi ng simultaneous litigation of simlar issues in both state
and federal courts is that both actions may proceed until one has
cone to judgnent, at which point that judgnment may create a res

judicata or collateral estoppel effect on the other action.”



Univ. of MI. at Balt. v. Peat Marwick Main & Co., 923 F. 2d 265,

275-76 (3d Cir. 1991).2

The defendants al so challenge certain of Court’s
findings of fact concerning the rescission of the purchase of
Li pstick/Pulpit, alleging that they are unsupported by the
factual record. The defendants challenge the Court’s finding
t hat Lipstick/Pulpit was purchased from Fasi g-Ti pton by Mer-Lyn
Farnms, rather than Pandora Farnms, on the basis of a Decenber 11,
2004, managenent service agreenent between R&R and Merritt. The
managenent service agreenent states that Mer-Lyn “has been and
will continue to provide services and advance funds” on behal f of
the parties jointly-owned entities for the purposes of, anong
other things, “enter[ing] into agreenents with and pay vendors,

contractors and suppliers” and “purchase supplies as necessary in

2 As the Court suggested in its Menorandum and O der
denyi ng the defendants’ Mdtion for JNOV, to the extent any
exception to the “general rule” discussed in Univ. of M. applies
to these cases, it is likely that the rulings of this Court
concerni ng the pinhooki ng horses woul d nmoot any contrary rulings
of the New York Court under the jurisdictional principles set out
in Princess Lida of Thurn and Taxis v. Thonpson, 305 U. S. 456,
466- 67 (1939). Princess Lida held that, although ordinarily two
suits involving the same issues can proceed simultaneously in
state and federal court, where the suits at issue are in rem
actions concerning property, the first court to exercise in rem
jurisdiction over the property at issue “may nai ntain and
exercise that jurisdiction to the exclusion” of any other. Here,
this action, initially filed as a claimfor replevin of the three
pi nhooki ng horses, is an in remaction. The New York action,
filed as a claimfor fraud and an accounting of the jointly-owned
limted liability properties is not an in rem action and does not
directly concern the pinhooking horses.
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connection wth the operation of the Conpanies.” The defendants
contend that, under the managenent service agreenent, Mer-Lyn was
not authorized to purchase assets for the jointly-owned conpanies
and therefore could not have been authorized to purchase

Li pstick/ Pul pit.

The request for reconsideration based on the managenent
service agreenent will be denied. The managenent service
agreenent is not newy discovered evidence. It was admtted into
evidence at the bench trial in this matter and duly consi dered by
this Court in reaching its findings of fact. The agreenent was
entered in Decenber 11, 2004, four nonths after Lipstick/Pulpit
and the ot her pinhooking horses were purchased from Fasi g-Ti pton
i n August 2004, and its ternms do not govern Mer-Lyn’s authority
to purchase the horses.?

Merritt’s own testinony at trial established, as found
by the Court inits April 17, 2009, findings of fact, that Mer-
Lyn Farns paid Fasig-Tipton for two of the pinhooking horses,

Spl ashi ng Wave and Manbo-Janbo, and that these expenses were
|ater to be allocated to Pandora Farns, although no docunentation
of any allocation was presented to the Court. 10/25/06 Tr. at

32-34. The Fasig-Tipton invoice for Lipstick-Pulpit (which was

3 Even by its terns, the agreenment does not prevent Mer-
Lyn from purchasi ng assets on behalf of the jointly-owned
ventures. The agreenent contai ns no express prohibition of asset
pur chases and aut horizes Mer-Lyn to enter into agreenments with
“vendors.”



made out to Pandora’s Farns) was not paid by Mer-Lyn, but was
paid by R&R as the price for its purchase of the horse. After
considering the conflicting evidence at trial, the Court

determ ned, by a preponderance of the evidence, that Mer-Lyn
Farms purchased Lipstick-Pulpit from Fasig-Tipton in August 2004
and still owned the horse when Merritt sold it to R&RR in October
2004. The defendants’ notion presents no new evidence to justify
reconsi deration of that concl usion.

The defendants’ final argunent in their notion for
reconsi deration challenges the Court’s findings that Merritt and
her agent and fiancé, Leonard Pelullo, nmade certain
m srepresentati ons and om ssions of fact to Ira and Harvey
Russack, the principals of R&R. The Court found that the
Russacks were not told that pinhooking horses would be purchased
at the August 2004 Fasig-Ti pton auction. The Court al so found
that, prior to R&R' s purchasing Lipstick/Pulpit in Cctober 2004,
nei ther Harvey or Ira Russack was ever told that Lipstick/Pulpit
had been found to be |lane in August 2004, shortly after being
purchased, or that Merritt had subsequently sought to return the
horse to Fasig-Tipton, or that the horse had been di agnosed as
suffering fromlamnitis.

To chal |l enge these findings, the defendants principally
rely on the deposition of Leonard Pelullo, which was adm tted

into evidence at the bench trial and duly considered by this



Court. The defendants contend that Pelullo s testinony that he
spoke to the Russacks al nost daily and gave them detail ed
i nformati on about the horses on the parties’ jointly-owned
property requires that this Court reverse its findings about
Merritt and Russack’s m srepresentations and om ssions.* The
def endants al so proffer testinony fromHarvey and Ira Russack in
the New York litigation, in which Harvey Russack confirnms he
spoke to Pelullo daily and Ira Russack testified that Pelullo
of fered to have other investors purchase the parties’ horses.
The Court previously considered Leonard Pelullo’s
testinmony in reaching its findings of fact and concl usi ons of
|aw. The Court weighed Pelullo’ s general and concl usory
testinony against the testinony of the Russacks (whose
credibility the Court had an opportunity to evaluate), and made
its findings. Nothing in the defendants’ notion warrants

reconsi deration of those findings.

An appropriate Order will be issued separately.

4 In its findings, the Court noted that neither Merritt
nor Pelullo testified that they “specifically told either Russack
t hat pi nhooki ng horses woul d be purchased at the [August 2004]
auction.” The defendants contend this finding is contradicted by
Pelull o’ s deposition testinony, in which, after being asked
whet her he “fully explained the relationship between Pandora
Farnms and the pinhooking [horses] to the Russacks,” he testified,
“They knew it. They authorized the purchases. . . . | briefed
hi mon everything. . . .” Pelull o’ s general statenents that he
told the Russack’s “everything” do not contradict the Court’s
finding that neither Pelullo nor Merritt ever testified that they
specifically told the Russack’s that pinhooking horses woul d be
purchased at the auction.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R & R CAPI TAL LLC : CIVIL ACTI ON
V.
LYN MERRI TT, et al . : NO 06- 1554
ORDER

AND NOW this 7th day of July, 2009, upon consideration
of the defendants’ Mbdtion for Reconsideration (Docket No. 67 and
No. 68) of the Court’s Orders of April 17, 2009, and June 24,
2009, IT IS HEREBY ORDERED, for the reasons set forth in a

Menor andum of today’ s date, that the Mdtion is DEN ED

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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