IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re RADI AN SECURI Tl ES : ClVIL ACTI ON
LI TI GATI ON :

NO. 07-3375
Thi s docunent rel ates to: :
Al'l Actions : MASTER FI LE

VEMORANDUM AND ORDER

McLaughlin, J. April 9, 2009

In this consolidated class action, the plaintiffs
all ege that the defendants, Radian G oup, Inc. (“Radian”),
Sanford A Ibrahim C. Robert Quint, and Mark A Casal e,
conmtted securities fraud in violation of sections 10(b) and
20(a) of the Securities Exchange Act of 1934 ("Exchange Act”),
and Securities and Exchange Comm ssion (“SEC’) Rule 10b-5, 17
C.F.R 8 240.10b-5. The action is brought on behal f of
purchasers of Radian securities between January 23, 2007, and
August 7, 2007.1'

Radi an provides credit protection products and
financial services to financial institutions, including nortgage
| enders. Credit-Based Asset Servicing and Securitization

(“C-BASS”’), a corporation in which Radian held a 46% equity

Ylnitially, two separate actions were filed against the
defendants. The plaintiffs in those actions are John Cortese,
i ndividually and on behalf of all others simlarly situated, in
t he case nunbered 07-3773, and WIIliam Masl ar, individually and
on behalf of all others simlarly situated, in the case nunbered
07-3375. The Court consolidated these actions on January 30,
2008. See Docket No. 29. The lead plaintiffs for the
consolidated class action are Iron Wrkers Local No. 25 Pension
Fund and City of Ann Arbor Enpl oyees’ Retirenent System



interest during the class period, invested in the credit risk of
subprine residential nortgages. The plaintiffs allege that the
def endants nade fal se and m sl eadi ng statenents about C BASS s
profitability and liquidity position and thus, the val ue of
Radi an’s investnent in C-BASS, during the class period. These
statenments are alleged to have artificially inflated Radian's
stock price, which |led to | osses to sharehol ders when Radi an
announced an inpairnent of its investnent on July 30, 2007.

The defendants have noved to dism ss the consolidated
cl ass action conplaint (“CCAC’). Their main argunents for
dism ssal of the plaintiffs’ § 10(b) claimare: (1) that the
plaintiffs’ allegations of fraud do not satisfy the hei ghtened
pl eadi ng requirenents of the Private Securities Litigation Reform
Act (“PSLRA"), 15 U.S.C. § 78u-4, particularly with respect to
the required show ng of a “strong inference of scienter”; and
(2) that the defendants’ statenents constitute forward-| ooking
statenments that are nonactionabl e under the PSLRA' s safe harbor
provision, 15 U.S.C. 8§ 78u-5(c). They further argue that because
the plaintiffs have not stated an i ndependent securities
violation under 8 10(b), they have also failed to state a 8§ 20(a)
claim Because the Court finds that the plaintiffs have not
carried their burden of showing a strong inference of scienter,

the Court will grant the defendants’ notion



Facts as Alleged in the Conplaint?

Radian is a credit enhancenent conpany that offers
nort gage i nsurance and ot her financial services and products to
nortgage | enders and other financial institutions. Sanford A
I brahim at all relevant tines, was Radian’s CEOQ and a nenber of
Radi an’s Board of Directors. C Robert Quint was Radian’s CFO
and Executive Vice President. Mk A Casale served as President
of Radian Guaranty, Inc., a Radian subsidiary, and was also a
menber of C-BASS s Board of Managers during the class period.
CCAC 11 2, 12, 13.°

During the class period, Radian’ s operations were

divided into three business segnents: (1) nortgage insurance;

2 1n deciding this notion to dismss, the Court nust
consider the conplaint inits entirety, as well as other sources
courts ordinarily exam ne when ruling on notions to dism ss,

i ncl udi ng docunents incorporated into the conplaint by reference
and matters of which a court may take judicial notice. Tellabs
Inc. v. Makor Issues & Rights, Ltd., 127 S. C. 2499, 2509
(2007). The United States Court of Appeals for the Third Grcuit
has deci ded that courts may take judicial notice of properly

aut henti cated public disclosure docunents filed with the SEC
Oan v. Stafford, 226 F.3d 275, 289 (3d Cr. 2000). The

def endants have attached to their notion to dismss a

suppl ement al appendi x cont ai ni ng copi es of various publicly filed
docunents. The Court will take judicial notice of several of

t hese docunents, as explained herein. The Court will refer to
the defendants’ Mdtion to Disnmss as “Defs.” Mt.” and will refer
to the attached docunents as “Defs.’ Mt. EX. 71t will also

use the defendants’ page numbering systemto provide citations to
t hese docunents (e.g., “A- ”

3 The CCAC treats the individual defendants as a group for
pl eadi ng purposes, and “presune[s] that the fal se, m sleading and
i nconpl ete informati on conveyed in the conpany’s public filings,
press rel eases and ot her publications as alleged herein are the
col l ective actions” of the individual defendants. CCAC § 15.
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(2) financial guaranty; and (3) financial services. |n 2006, the
nort gage i nsurance segnment represented 49% of Radi an’s net

i nconme, and 55% of its equity; the financial guaranty segnent
represented 23% of Radian’s net incone, and 34%of its equity;
and the financial services segnent represented 28% of Radian’s
net incone, and 11%of its equity. [d. Y 44.

During the class period, Radian’s financial services
segnent consisted mainly of interests held in Sherman Fi nanci al
Services Goup, LLC (“Sherman”), and C-BASS. Shernman purchases
and services charged-of f and bankruptcy plan consuner assets at
di scounts fromnational financial institutions and major retail
corporations. Sherman al so originates nonprine credit card
recei vables through a subsidiary. [1d. { 48.

C-BASS, on the other hand, is a nortgage investnent and
servicing conpany that specializes in subprine residentia
nort gage assets and nortgage-backed securities (“MBS’). During
the class period, Radian held a 46%equity interest in C BASS,
and had invested approximately $500 million in it. C- BASS was a
joint venture between Radi an and M3 C | nvest nent Cor poration
(“M3 C), another provider of private nortgage insurance that
also held a 46% interest in GBASS. * During the class period,

C- BASS serviced | oans through a wholly owned subsidiary, Litton
Loan Servicing, LP (“Litton”). Id. 1Y 4, 49, 51

* The renmi ni ng 8% of C-BASS was owned by current or fornmer
menbers of G BASS s managenent. CCAC f 51.
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A. Radi an, G BASS, and the Subprine Market

The CCAC all eges that prior to and during the class
period, the MBS securitized by C BASS becane particularly risky
because they were backed by subprine | oans, which thensel ves had
becone risky. In addition, the |argest proportion of nortgages
that had been purchased by C-BASS were |ocated in California and

Florida, two |ocations which the New York Tines had reported as

accounting for about 21% of all nortgages nationally, and 30% of
new foreclosures. Further conpounding the riskiness and
volatility of CGBASS s assets was the fact that C BASS did not
originate the loans it serviced and securitized, which, according
to the plaintiffs, increased the risk that these |oans were
fraudulently originated. CBASS also retained the nost risky
interests in the securitizations it created, including, for
exanpl e, by accepting the first risk of paynment default. 1d.
19 52, 56, 57, 61, 63.

Prior to the class period, interest rates began to rise
national ly, which adversely affected subprine borrowers’ ability
to pay and increased the default risk of subprinme nortgage

| oans.® According to the plaintiffs, the deterioration of the

> As support for this allegation, the plaintiffs cite news
articles from August, Novenber, and Decenber 2006 stating, anong
other things, that “[more sub-prinme borrowers are defaulting in
the early nonths of their hone |loans”; that “UBS Securities
issued a report . . . [finding] that sub-prinme |oans made this
year are ‘going’ bad at a rate that is 50%faster than the rate
for those made | ast year”; that a director at UBS Securities
stated that “the industry is seeing ‘a steady increase of
del i nquencies”; and that “[d]elinquency rates in the third
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subprinme market gave rise to a material increase in nortgage |oan
defaults, thus significantly inpairing the value of C BASS s
subordi nated securitized interests. Because C BASS had been
heavily dependent on bank credit lines for its liquidity, the

i npai red val ue of C-BASS s subordi nated securitized interests,

whi ch had served as the collateral for its bank | oans, caused “a
monunmental liquidity crisis” for GBASS. [d. 1Y 65-67.

The CCAC |ists additional factors that it clains
contributed to “an increasingly difficult operating environnent
at CGBASS.” First, it states that C- BASS began to experience an
increase in early paynent defaults by borrowers, indicating that
the borrowers of the |oans purchased by C BASS had not been
properly qualified. Second, there was an increase in investor
rejections of |oans that C BASS sought to securitize, which was
primarily the result of defective appraisals, incorrect credit
reports, and m ssing docunentation. This forced CBASS to find
ot her investors, who often offered less attractive terns for the
| oans, or to place the loans in its own portfolio. C-BASS

further experienced an increase in nortgage delinquency rates,

guarter [of 2006] were considerably higher for ‘sub-prine
borrowers.” CCAC 1 71-75. The CCAC also alleges that by early
2007, “some of the top nortgage | enders with sub-prinme nortgage
exposure started to reveal enornous | osses and warned of future
volatility in the market”; that The WAll Street Journal reported
on February 9, 2007, that foreclosure rates on subprinme nortgage
| oans in 2006 nore than doubl ed from 2005; and that by early
March 2007, at |east two other |enders exited the subprine
residential |ending business conpletely, with one later filing
for Chapter 11 bankruptcy protection. [d. T 75-77.
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but al so purchased “increasingly risky nortgage products.”
Finally, the subprinme market had becone increasingly conpetitive,
as evidenced by shrinking margins between the interest rates on
purchased | oans and the rates offered to the purchasers of C
BASS s securitizations. |1d. § 78.

According to the CCAC, a nunber of fornmer enployees of
C- BASS and Radi an Guaranty, a Radi an subsidiary, stated that the
deteriorating conditions experienced generally by subprinme market
participants prior to and during the class period caused the
quality of the subprinme nortgage pools securitized by CBASS to
decline.® CW3, a forner C BASS enpl oyee, said that default
rates increased during 2006 into 2007. CW2, another forner C
BASS enpl oyee, stated that there was a continuous decline in the
quality of | oans C-BASS purchased begi nning in 2005, and that
from 2005 to 2007, C- BASS purchased increasing anounts of high-
risk loans. [d. Y 79-81

® The plaintiffs have identified five such “confidential
Wi tnesses.” The first, “CW1,” was a C BASS enpl oyee from 2005
to late COctober 2007 who worked as a Senior Fraud Anal yst and
whose duties involved exam ning and witing detailed witten
reports on the residential nortgage | oans purchased by C-BASS.
The second, “CW2,” worked at C-BASS from January to Cctober 2007
as a Loan Underwiting Ri sk Assessnent Anal yst, and was primarily
responsi bl e for evaluating the quality of |oans C BASS acquired.
The third, “CW3,” worked at C- BASS from May 2006 to May 2007 as
an I'T Analyst. A fourth witness, “CW4,” worked at Radi an
Guaranty as a Vice President for Credit R sk and Structured
Products from July 2002 to July 2007. Finally, a fifth w tness,
“CW5,” also wrked at Radian Guaranty in the role of Vice
President/ R sk Operations Manager from 1998 to January 2007
CCAC 11 27-32.



The CCAC further clainms that G BASS s nmanagenent knew
how poor its nortgage pools were performng during the class
period because Litton’s website states that “Litton services
every C-BASS issued deal.” Nonetheless, CBASS was intent on
securitizing defective nortgages so that it could procure the
liquidity necessary to purchase nore subprinme loans. CW1 also
stated that C BASS was so eager to purchase nortgages that, in
many i nstances, C-BASS would “eat” bad |oans it purchased even
though it had the right to “put” |oans back to the originators.
ld. 11 82, 87.

CW1l, a forner C BASS enpl oyee, “indicated” that Radi an
was “know edgeabl e’ about |oans in CBASS s portfolio because it
mai ntai ned a systematic process for nonitoring instances when
borrowers defaulted on nortgage |oans. CW4, a fornmer Vice
Presi dent of Radian Guaranty, stated that beginning in 2006, he
and ot her senior nenbers of Radian’s nanagenent readily w tnessed
a higher rate of |oan delinquencies. CWJ5, another forner Vice
Presi dent of Radi an Guaranty, acknow edged an increase in riskier
residential nortgage |loans in the nmarket in 2006 and stated that
Radi an was hesitant to insure such [oans. CWS5 further recalled
that defaults and foreclosures began to rise in the 2005-2006
time frame, which resulted in an increase in clainms filed against
Radi an. 1d. 11 84-86.

The plaintiffs claimthat the conbi nati on of adverse
subprinme conditions and high-risk operations resulted in margin

calls to CGBASS fromits creditors. These calls significantly
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drai ned C-BASS of liquidity, |eaving C BASS w thout sufficient
cash to operate and inpairing the value of Radian’s investnent in
C-BASS. The CCAC further alleges that the defendants knew or
reckl essly ignored the situation at C BASS based on the fact that
Radi an and C-BASS nuai ntai ned a cl ose busi ness rel ationshi p. 1d.
11 93-94.
Various statenents made by the defendants are all eged

in support of the CCAC s contention that Radi an and C- BASS
mai ntai ned a cl ose business relationship. These statenents
include: (1) a statenent in a letter fromlbrahimto Radian’s
sharehol ders in the Conpany’s 2005 Annual Report, which stated
that “[i]n holding board seats . . . Radian maintains an active
i nvol venent in strategic activities at both C BASS and Shernman
Financial”; (2) another statenment in the 2005 |etter that “Mark
[ Casal €], who sits on the boards of C-BASS and Shernan Fi nanci al

, has the additional responsibility of driving gromh for
the nortgage credit risk business”; (3) a statenment by Ibrahimin
a letter in the Conpany’s 2006 Annual Report that Radian's
“relationships with CGBASS and Sherman . . . provide tinely and
val uabl e insights into the consuner-credit nmarketplace.” The
defendants al so point to a statenent on Litton’s website that
Litton ains to “ensur[e] the interests of CBASS, Litton,
Litton’s custoners, and . . . investors are aligned. This
integration of what were traditionally separate nortgage business

lines is what makes [Litton] unique . . . .” 1d. 11 94-97.



B. Al | egedly M sl eadi ng Statenents Made During the
Gl ass Period

The cl ass period begins on January 23, 2007. On that
date, Radian issued a press rel ease announcing its financial
results for the fourth quarter and fiscal year of 2006. For
fiscal year 2006, the company reported a net inconme of $582.2
mllion and diluted net incone of $7.08 per share. |brahim
conment ed:

Radi an delivered record net income and grew book

val ue by 16.1 percent, despite a challenging

operating environnent . . . This performance
denonstrates that our strategy to focus on
diversification while maintaining a strict risk

managenment culture continues to deliver long-term
val ue.

Forecasts for interest rate stability, strong

enpl oynment and i nproved persistency bode well for

the nortgage insurance industry. 1In this

environnent, we believe we are well positioned to

benefit over the long termfrom both cyclical and

structural opportunities in the nortgage market.
ld. T 131. Wth respect to C-BASS, |brahimfurther stated that
“[1]n the Financial Services segnent, both C BASS and Sher man
continued to be inportant and steady contributors to Radian's
results.” Id.

The next day, January 24, 2009, Radian held a
conference call with analysts and investors to discuss Radian's
earni ngs and operations. During the call, Quint stated:

During the fourth quarter, C BASS recovered nost
of the hedge | osses that had been booked in prior
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quarters. Wiile the subprine origination business
isin a state of uncertainty, an environment |ike
this typically creates opportunities for CBASS to
purchase m spriced assets. W feel good about
C-BASS' s prospects for 2007, although there is
clearly sone uncertainty around these
expect ati ons.

Id. 1 132. Following the statenments on January 23 and 24, the
price of Radian stock rose to $60.18 per share. 1d. { 133.

On February 6, 2007, Radian and MJd C announced that they had
agreed to merge. They al so announced that they had agreed to
sell half of their conbined interest in CBASS. According to CW
1 - a CBASS enployee - the sale of CGBASS would add greatly to
t he value of Md C and Radi an shares because C- BASS s financi al
statements woul d not have to be consolidated with the conbi ned
entity, thereby excluding its debt fromthe conbined entity’s
bal ance sheet. [d. {1 121

On March 1, 2007, Radian filed its form 10-K for the
fiscal year ending Decenber 31, 2006. This formreported that
Radi an’s net income attributable to its financial services
segnent was $257.0 mllion for 2006, of which C BASS accounted
for $133.9 million. The formfurther reported that:

As a holder of credit risk, our results are
subj ect to macroeceonom ¢ conditions and specific
events that inpact the credit performance of the
underlying insured assets. W experienced
general ly positive results throughout the business
for the year ended Decenber 31, 2006, |ed by
strong credit performance and good production
despite the chal |l engi ng busi ness production

environnent for nortgage insurance and financi al
guaranty I nsurance.
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For 2006, the financial services segnent
showed anot her year of strong earnings and return
on investnent, which was, in part, a result of the
relatively low interest rate and favorable credit

environment . . . In addition, both C BASS and
Sherman were positively inpacted in the fourth
quarter of 2006 . . . and C BASS recovered nost of

t he hedge | osses that had been incurred in prior
quarters. Despite the significant credit spread
wi deni ng that has occurred in the subprine

nort gage market during the first quarter of 2007,
whi ch could produce . . . losses for C BASS during
the first quarter, we expect that both C BASS s
and Sherman’s results for 2007 will remain fairly
consistent with their 2006 results, as both
conmpani es stand to benefit fromrecurring sources
of earnings . . . and, while the sub-prine
origination business is currently uncertain,
C-BASS typically | ooks for opportunities to
purchase m spriced assets in such an environnment.

Id. 7 134. Included in this filing was a certification that
Radi an’s CEO and CFO had “eval uated the effectiveness” of the
conpany’ s disclosure controls,” and that “there was no change in
[ Radi an’s] internal controls over financial reporting that
occurred during the fourth quarter of 2006 that has materially
affected, or is reasonably likely to materially affect,
[ Radi an’s] internal control over financial reporting.” 1d.
17 126-27.°7

On April 24, 2007, Radian issued a press rel ease
announcing its financial results for the first quarter of 2007,

endi ng March 31, 2007. The conpany reported net inconme of $113.5

" The conplaint alleges that such a certification was al so
i ncluded in the conpany’s Forns 10-Q fil ed during the cl ass
period. CCAC f 128.
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mllion and diluted net incone per share of $1.42. |brahim

conment ed:

Qur primary book was not significantly
affected by the disruptions in the subprinme narket
in recent nonths. | believe this is a validation
of our long-term approach to risk nmanagenent in
all areas, including sub-prine and Alt A where we
have remai ned disciplined in diversifying our book
of busi ness across geographies, products, clients
and origination years.

Id. 7 136. Wth regard to C BASS, the conpany stated that “In
the financial services segnment, net income was $10.8 mllion,
down from. . . the sanme period |ast year, primarily as a result
of an operating loss at CBASS.” |d.

The next day, April 25, 2007, Radian held a conference
call with analysts and investors. During the call, [Ibrahim

st at ed:

C-BASS reported a di sappointing first

quarter. As nost of you |learned from Bruce
Wl lianms, co-founder and CEO of C BASS, who
joined the MJd C earnings call earlier this
nmont h, C-BASS reported a pre-tax |l oss for the
first quarter. As Bruce nentioned, the
conpany expects a return to profitability in
t he second quarter and a pre-tax return for
the year of 15%to 20% which translates into
$150 to $200 mllion in pre-tax earnings for
the full year, of which Radian’s share is
46% The full transcript of Bruce' s remarks
is available on our website in the SEC
filings.

Id. 9 138. During the call, Quint also renarked:

You have obviously heard a | ot about C-BASS s
first quarter, along with the expectation for

13



i nprovenent over the rest of the year as they
expect the market to stabilize at current

| evel s. We have started to see sone evidence
of this stabilization in the second quarter.

ld. In addition, the foll ow ng exchange took place between the
i ndi vi dual defendants and Bruce Harting, an analyst from Lehman

Br ot hers:

HARTI NG On the C BASS, understanding that
Bruce Wllianms said that, but is it just
sinply that the inventory of |oans had to be
repriced; and now we nove forward at a
tighter bid? | didn't quite follow the |ogic
on why the immediate return to profitability.

QUINT: The portfolio is marked-to-market
based on the changed spread. So at this

point, they are confortable that they can
resume profitability.

HARTI NG Have they seen real -tine signs of
bids for their securitizations?

CASALE: Oh, yes. Renenber, Bruce, they
executed securitizations through that, even
through the turnmoil, which is a testanent to
their name and reputation in the market. It
is just when, at the end of the quarter, when
they had to mark this stuff it was at an all -
time wide. Spreads were at an all-tinme w de.

| BRAHF M Again, Bruce, as you know, when

t hese kind of market conditions occur, while
everybody gets hurt, the nost respected

pl ayers in the market enjoy better executions
than the others. The differentiation w dens.
So being the best player in a tough group of
peers neans you get hurt, but you al so get
hurt | ess.

Id. 1 140.
On May 10, 2007, Radian filed its Form 10-Q for the
first quarter of 2007, the period ending March 31, 2007. This

14



formreported that Radian’s net inconme attributable to the
financial services segnent for the first quarter of 2007 was
$10.0 million and that “equity in net income of affiliates”
decreased 61%to $22.8 mllion for the quarter, which was driven

by a $6.8 mllion loss related to C-BASS. The form stated:

As a holder of credit risk, our results are
subj ect to nmacroeconom ¢ conditions and
specific events that inpact the production
environnment and credit performance of our
underlying insured assets. W experienced
m xed results during the first quarter of
2007. Positively, we had strong production
in both nortgage insurance and financi al
guaranty insurance. However, nortgage

i nsurance | osses incurred were higher than
expected and our financial services segnent
results were negatively inpacted by the
subprime nortgage market disruption which
significantly affected C-BASS financia
performance in the quarter

For the quarter ended March 31, 2007, the
financial services segnent had m xed results.
Sherman continued its consistent strong

earni ngs; however, C-BASS incurred a | oss of
approximately $15 mllion as credit | osses
and credit spread widening in the subprine
mort gage market inpacted their results. . .
C-BASS is expected to return to profltablllty
over the balance of the year, assum ng the
subpri nme nortgage stabilizes at current

| evel s.

ld. f 142. The report also deened the fair value of CBASS to be
greater than $967 nmillion. The CCAC all eges, however, that the
decline in the value of CBASS s securitizations and ot her

assets, which had collateralized C-BASS s |oans, resulted in

massive margin calls fromlenders that |eft C BASS on the “verge
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of bankruptcy” by March 31, 2007. The fair value of Radian's
investnment in C-BASS at that point, according to the CCAC, was
“materially less” than the $445 million carrying val ue reported
by the May 10, 2007, Form 10-Q This filing also stated: “W
have presented our condensed consolidated financial statenents on
the basis of accounting principles generally accepted in the
United States of Anerica.” [d. 91 109, 113, 117, 118.

On July 24, 2007, Radian issued a press rel ease
announcing its financial results for the second quarter of 2007.
The conpany reported net income of $21.1 nmillion and diluted net
i ncomre per share of $0.26. |brahi mcomented:

Qur second quarter results clearly
illustrate the credit challenges in today’s
nortgage market, but | believe they also
reflect long-termpositive trends for our
busi ness. Market conditions, particularly in
California and Florida, led to an increase in
defaults that inpacts our results.

ld. T 144. The next day, July 25, 2007, Radian held a conference
call with investors. During this call, when questioned by an
anal yst about C-BASS s liquidity situation, Qint replied:

[B] ecause they are in a - the sale process that

we're inright nowit’'s not really appropriate to

di scuss the specific liquidity situation. But |

think we should reiterate that the whole market is

goi ng through a tough challenge with regard to
liquidity and that includes C BASS.
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ld. T 145. Another anal yst asked whether C BASS was |i qui dating
some of its assets at depressed values, in particular, certain
bonds. Quint and Casale replied as foll ows:

QUINT: | don’t know where you got that

information. I'mmnot - | don't think that was

ever spoken about.

CASALE: And they are not selling any bonds .

The questioner further asked whether, “to the extent [C BASS was]
forced to . . . cover margin cost . . . are they in that position
ri ght now where they are forced to |iquidate sone of these

positions?” Casale replied, “No, they are not.” 1d. { 145.%

C. Announcenent of | npairnent and Subsegquent Events

On July 30, 2007, Radian issued a press rel ease
announcing that the value of its investnent in C BASS had been
“materially inpaired.” The press rel ease announced that “[s]ince
February 2007, the market for subprine nortgages has experienced
turnoil.” The conpany further disclosed that its investnent in
C- BASS consi sted of approximately $468 million of equity as of
June 30, 2007, and an additional $50 mllion drawn on July 20 and
23, 2007, under a $50 million unsecured credit facility that
Radi an provided to C-BASS. The conpany al so represented that

al though it had not determ ned the |evel of the inpairnent

8 The conpl aint does not allege that CBASS actually was
selling or actually did sell bonds during this period.
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charge, it “could be Radian’s entire investnent, |ess any

associ ated tax benefit.” |brahi mcomented:

Wiile this action clearly reflects the
continuing credit challenges in today’s
nortgage market, we are noving forward, as
pl anned, with our proposed nerger with M3 C,
whi ch we expect to close late in the current
gquarter, or early in the next.

Id. § 147. After this announcenent, the price of Radian stock
declined from $40. 20 per share to $33.71 per share. 1d. { 148.
On July 31, 2007, C-BASS issued a press rel ease, which

st at ed:

Wi | e not hi ng fundanental |y has changed at C- BASS,
i ke many other firms in the industry, the current
severe state of disruption in the credit markets
has caused C-BASS to be subject to an

unpr ecedent ed anmount of margin calls from our

| enders. The frequency and nmagni tude of these
calls have adversely affected our liquidity. To
address this, GBASS is in advanced di scussions

Wi th a nunber of investors to provide increased
liquidity and is exploring all options to mtigate
the liquidity risk in this difficult nmarket.

At the begi nning of 2007, we had $302 million
of liquidity, representing greater than 30% of our
capital of $926 million. During the first 6
nont hs of 2007, a very tumultuous tine in the
subpri nme nortgage market, C BASS disciplined
liquidity strategy enabl ed the conpany to neet
$290 mllion in lender margin calls. During the
first 24 days of July al one, C BASS net an
addi tional $260 mllion of margin calls,
representing greater than a 20% decline in the
| ender’s value. W believe that nothing justifies
this substantial amount of margin calls received
in such a short period of time, particularly as
t here has been no change in the underlying
fundanental s of our portfolio.
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ld. f 149. After this announcenent, the price of Radian stock
fell from$33.71 to $27.51 per share. 1d. T 150.

On August 7, 2007, MJ C issued a press rel ease stating
that, in light of the CBASS inpairnent, MJd C was not required to
conplete its pending nerger with Radian. According to the press
rel ease, Radian told M3 C that it disagreed wwth M3 C s
assessnent of the merger obligations. After this announcenent,
the price of Radian commobn stock declined from $23.23 to $20. 62
per share. [1d. 1Y 151-52.

On Septenber 5, 2007, Radian and Md C jointly announced
that they had agreed to term nate the pending nmerger. According
to the press rel ease they issued, the “current market conditions
have made conbi ning the conpanies significantly nore chall engi ng.
Both M3 C and Radi an believe it is in their best interests to
remai n i ndependent conpanies at this tinme.” [d. f 153.

On Cctober 2, 2007, Radian filed a Form8-K with the
SEC, announcing that Deloitte & Touche LLP (“Deloitte”), who had
previously served as Radi an’s i ndependent auditor, declined to
stand for reappointnent for 2007. According to the Form

Deloitte . . . is the independent registered

public accountant for Radian G oup Inc. (the

“Company”). Deloitte’s present engagenent wth

t he Conpany had been expected to term nate on or

about the filing of the Conpany’s Quarterly Report

on Form 10-Q for the third quarter of 2007 (the

“Term nation Date”) had the Conpany conpleted its

merger wwth [M3dCl. As previously disclosed,

Radi an and M3 C nutually term nated their proposed

nmerger on Septenber 5, 2007. On Septenber 26,

2007, Deloitte declined to stand for reappoi ntment
as the Conpany’s independent auditors for the 2007
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audit and its engagenent will end shortly
follow ng the Term nati on Date.

During the Conpany’s two nost recent fiscal years
and the subsequent interim periods preceding
Septenber 26, 2007: (i) there were no “reportable
events” . . . and (ii) there was no “di sagreenent”
bet ween t he Conpany and Del oitte on any
matter of accounting principles or practices,
financial statenent disclosure, or auditing scope
or procedure, which disagreenent, I f not resol ved
to the satisfaction of Deloitte, would have caused
Deloitte to make reference to the subject matter
of the disagreenent in connection with its report,
except as follows: As previously reported on a
Form 10- Q A dated August 13, 2007 (the “10-Q A"),
on August 9, 2007, the Conpany filed its Quarterly
Report on Form 10-Q for the quarter ended June 30,
2007 (the “Second Quarter 10-Q ), before Deloitte
had conpleted its review of the interimfinancial
statenents included in the Second Quarter 10-Q
As reported in the 10-Q A, Deloitte needed to
revi ew addi ti onal docunentation supporting the
concl usion that the inpairment charge relating to
the Conpany’s interest in [C BASS] occurred after
June 30, 2007. Menbers of the Conpany’s
managenent di scussed the events surrounding the
filing of the Second Quarter 10-Qwith Deloitte on
August 9, 2007, and the Chairman of the Conpany’s
Audit and Ri sk Conmittee discussed these events
with Deloitte on August 10, 2007. On August 14,
2007, the Conpany filed a second anendnent to its
Second Quarter 10-Qto state that the matters
related to the inpairnent had been resol ved
W t hout changes or anendnents to the interim
financial statenents included in the Second
Quarter 10-Q The Conpany has authorized Deloitte
to respond fully to the inquiries of any successor
accountant concerning this matter or any other
matter.

ld. ¢ 154.°

° Al'though not referenced in the CCAC, attached as an
exhibit to the Form8-K was a letter fromDeloitte in which
Deloitte certified that it read this portion of Radian’s Form 8-K
and agreed wth the statenents referenced in this opinion, with
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According to the CCAC, throughout the class period, the
“defendants” sold 161,804 shares of their Radian stock,
generating proceeds of approximately $10.2 million. Ilbrahimis
all eged to have sold 1,095 shares on February 14, 2007, and 5, 040
shares on May 14, 2007, representing a total of $384,000 in stock
sales. Qint is alleged to have sold 129,000 shares of Radi an
stock on February 8, 2007, representing a sale of approximately

$8,105,070. 1d. T 162.1%°

. Di scussi on

The CCAC presents two clai ns agai nst the defendants:
(1) securities fraud under 8§ 10(b) of the Exchange Act; and (2)
control person liability under 8 20(a) of the Exchange Act. The
plaintiffs argue that during the class period, the defendants
materially msled the investing public by issuing fal se and
m sl eadi ng statenents that failed to notify sharehol ders of the
margin calls that C BASS had received, to state a proper val ue of
Radi an’s investnment in GBASS, or to wite down that investnent

inatinely fashion. Rather than disclose this inpairnent, the

t he exception of the third sentence of the first paragraph, with
which Deloitte had “no basis on which to agree or disagree.” See
Letter fromDeloitte & Touche LLP, Cct. 2, 2007, avail able at
http://ww. sec. gov/ Archi ves/ edgar/ dat a/ 890926/ 000119312507211979/
dex161. ht m

10 The CCAC does not suggest any sales on the part of
Casale. It does claimsales on the part of individuals naned
“John Calamari” and “Roy Kasmar,” but does not further identify
t hese individual s.

21



def endants downplayed C-BASS s liquidity crisis, and deceptively
stated that C BASS was expected to return to profitability. As a
result of these statenents, the plaintiffs claim Radian’s common
stock traded at artificially inflated prices during the class
period, which ultimately led to | osses when Radian finally
announced an inpairnent of its investnent in July 2007.

The defendants have noved to dism ss the CCAC, arguing:
(1) that the plaintiffs fail to allege facts giving rise to a
strong inference of “scienter,” a necessary elenent of a 8§ 10(b)
violation;™ (2) that the plaintiffs do not allege with
sufficient particularity that the statenents at issue were false
when made; and (3) that, in any event, the statenents were
forward-1 ooki ng statenents and are thus nonacti onabl e under the
PSLRA' s saf e-harbor provision, 15 U S.C. 8 78u-5(c). As for the
plaintiffs’ 8§ 20(a) claim the defendants argue that there can be
no violation of § 20(a) w thout an independent federal securities
viol ation.

The Court finds that the allegations of the CCAC do not
raise a strong inference that any of the defendants acted with
scienter, as required by the PSLRA. The Court will therefore

dismss the plaintiffs’ § 10(b) claim ' The Court will also

11 The defendants do not contest the existence of any other
element of a 8§ 10(b) claim

12 Because the Court finds the absence of a strong inference
of scienter to be an adequate ground for dism ssal of the
conplaint, it need not address the defendants’ other argunents at
this tine.
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dismss the plaintiffs’ 8§ 20(a) claimfor failure to allege an

i ndependent violation of the securities |aws.

A. Section 10(b) d aim

Section 10(b) of the Exchange Act forbids the use or
enpl oynent of any deceptive device in connection with the
purchase or sale of any security. 15 U S.C. 8 78j(b). Rule
10b-5 forbids the nmaking of any “untrue statenent of a materi al
fact” or the om ssion of any material fact needed to nake the
statenments not msleading. 17 C.F.R 8§ 240.10b-5.

Courts have inplied a private damages action fromthe
statute and the rule, and Congress has inposed statutory
requirenments on that private action. The basic elenents of the
action are: (1) a naterial msrepresentation or om ssion;

(2) scienter; (3) a connection with the purchase or sale of a
security; (4) reliance on the m srepresentation; (5) econonic
| oss; and (6) |oss causation - a causal connection between the

material msrepresentation and the loss. Dura Pharm, Inc. v.

Broudo, 544 U. S. 336, 341-42 (2005).
Rul e 10b-5 clains are governed by the PSLRA. The PSLRA
hei ghtened the pleading requirenents in private securities

acti ons. In re Rockefeller Cr. Props., Inc. Sec. Litig., 311

F.3d 198, 217 (3d Cir. 2002). It requires securities plaintiffs
to specify with particularity at the outset of litigation al
facts upon which they base their allegations or upon which they

formtheir belief (if an allegation is made on information and
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belief). They nust al so specify each statenent alleged to have
been m sl eading and the reason or reasons why the statenent is

msleading. 15 U . S.C. 8§ 78u-4(b)(1)(B); Wner Famly Trust v.

Queen, 503 F.3d 319, 326 (3d Gr. 2007). Were there are
mul tiple defendants, the plaintiffs nmust specify the role of each
def endant, denonstrating each defendant’s connection to the
m sstatenents or om ssions. Wnaner, 503 F.3d at 336.

On a notion to dismss, a § 10(b) claimnust satisfy
t he hei ghtened pl eading requirenents of both the PSLRA and Rul e
9(b) of the Federal Rules of Cvil Procedure. Rule 9(b)
requires, at a mninmum that the plaintiffs support their
al l egations of securities fraud with all of the essential factual
background that woul d acconpany “the first paragraph of any
newspaper story” - that is, the “who, what, when, where and how’

of the events at issue. In re Rockefeller, 311 F.3d at 217.

Rul e 9(b) also requires plaintiffs to show that the person
responsi ble for the alleged m sstatenent or om ssion had
know edge that the m sstatenent or om ssion was fal se or

m sl eading. 1d. at 216.

The PSLRA al so hei ghtened the standard for pleading
scienter. 15 U. S.C. 8§ 78u-4(b)(2). Wth respect to each act or
om ssion, a plaintiff nust: (1) specify each statenent all eged
to have been m sl eading and the reasons why it is m sl eading; and
(2) state with particularity facts giving rise to a strong
i nference that the defendant acted with the required state of

mnd. Tellabs v. Mikor Issues & Rights, Ltd., 127 S. C. 2499,
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2507-08 (2007). Under Tellabs, the strong inference standard
requires an inference of scienter to be nore than nerely
reasonabl e or permssible. The Court held that a conplaint wll
survive only if a reasonable person would deemthe inference of
scienter cogent and at | east as conpelling as any plausible
opposi ng i nference that could be drawn fromthe facts all eged.
Id. at 25009.

The Tellabs Court outlined a three-step process for
considering notions to dismss under 8 10(b): First, a district
court nust accept all factual allegations as true, as wth any
notion to dismss. Next, the court must consider the conplaint
inits entirety, including docunents incorporated into the
conpl aint by reference and nmatters of which the court may take
judicial notice, and exam ne whether all of the facts all eged,
taken collectively, give rise to a strong inference of scienter
Finally, the court nust consider plausible opposing inferences to
determ ne whether the pleaded facts neet the PSLRA s strong
i nference standard. |1d.

Prior to Tellabs, a |line of cases decided by the United
States Court of Appeals for the Third Grcuit held that a strong
i nference of scienter can be established by alleging either
(1) facts to show that the defendants had the notive and
opportunity to commt fraud; or (2) facts that constitute strong
circunstanti al evidence of conscious m sbehavior or reckl essness.

In re Suprenn Specialties, Inc. Sec. Litiqg., 438 F.3d 256, 276

(3d CGr. 2006); Inre Alpharma Sec. Litig., 372 F.3d 137, 148 (3d
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Cr. 2004); GSC Partners CDO Fund v. Washington, 368 F.3d 228,

237 (3d Cir. 2004).

In Tellabs, the Suprene Court specifically reserved the
guesti on of whether recklessness could give rise to civil
liability under 10b-5. It noted, however, that every court of
appeals to consider the issue has held that a plaintiff can neet
the scienter requirenent by show ng that a defendant acted
intentionally or recklessly. Nonetheless, the question of
whet her a showi ng of reckl essness satisfies the scienter
requi rement was not presented in Tellabs. 127 S. C. at 2507
n. 3.

The rel ationship between Tell abs and the standard for
establishing a strong inference of scienter in the Third Crcuit
is clarified by the Wner decision. 1In that case, the court of
appeals affirmed the district court’s finding that the pleaded
facts did not support a strong inference of reckless or
intentional conduct. 1d. at 331. “Stated differently, Wner’s
purported inference, that the statenents . . . were know ngly
fal se, was not as conpelling or as strong as the opposing
inference cited by the District Court. Thus, Wner’'s inference
is neither cogent, nor conpelling, nor strong in |ight of
conpeting inferences.” 1d. Under Wner, then, a plaintiff’s
inference that a defendant’s all eged actions are reckless or
intentional nust be conpared to any noncul pabl e inference offered

by the defendant, and nust be cogent and at | east as conpelling
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as any such noncul pable inference in order for the conplaint to
give rise to a strong inference of scienter

In exam ning the allegations of the conplaint in this
case, the Court nust first accept all the allegations of the
conplaint as true. Next, considering the conplaint inits
entirety, as well as docunents of which the Court may take
judicial notice, the Court nust decide whether all of the facts
al | eged, taken collectively, give rise to a strong inference of
scienter - i.e., whether they establish either (1) notive and
opportunity or (2) conscious m sbehavior or reckl essness.
Finally, with respect to each of those standards for establishing
a strong inference of scienter, the Court nust al so consider
pl ausi bl e opposi ng inferences to determ ne whet her the pl eaded
facts nmeet the PSLRA' s strong inference standard.

The Court concludes that the plaintiffs’ allegations,
taken collectively and in conjunction with matters of which the
Court may take judicial notice, do not establish either notive
and opportunity or conscious m sbehavior or recklessness on the
part of the defendants. The plaintiffs therefore have not raised
a strong inference of scienter. Even if these allegations were
sufficient to establish either notive and opportunity or
consci ous m sbehavi or or reckl essness, however, the Court also
concludes that an inference of scienter with respect to the
plaintiffs’ allegations is neither cogent nor at |east as
conpel ling as the pl ausi bl e opposi ng i nferences suggested by the

def endant s.
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1. Motive and Opportunity

Plaintiffs alleging notive and opportunity must support
their assertions with facts stated with particularity. Bare
al l egations that the defendants “knew or “nust have known” that

statenments were fraudul ent are insufficient. GSC Partners, 368

F.3d at 239. Blanket assertions of notive and opportunity al so
do not suffice; nor do “catch-all allegations that defendants
stood to benefit from wongdoing and had the opportunity to

i npl ement a fraudul ent schene.” 1d. at 237. WMdtives that are
general | y possessed by nost corporate directors and officers are
al so i nadequate to satisfy the scienter requirenent; instead,
plaintiffs nust assert a concrete and personal benefit to the

i ndi vi dual defendants resulting fromthe fraud. 1d.

In every corporate transaction, the corporation and its
officers have a desire to conplete the transaction, and officers
usually will reap financial benefits froma successfu
transaction. |If allegations that a corporate defendant desired
to retain his position or realize gains on conpany stock were
sufficient to raise a strong inference of scienter, the directors
of virtually every conpany woul d be forced to defend securities

transactions every tinme a conpany effected a nerger or

acqui sition. GSC Partners, 368 F.3d at 237-38 (citing Phillips
v. LA Int’l, Inc., 190 F.3d 609, 623 (4th Gr. 1999)); see also

Chill v. Gen. Elec. Co., 101 F.3d 263, 268 n.5 (2d G r. 1996)

(“I'f we accept . . . as notive that every publicly-held
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corporation desires its stock to be priced highly by the narket
the notive requirenent becones neani ngless.”).

In support of their claimthat the defendants had the
notive to commt fraud, the plaintiffs assert that the defendants
m srepresented and conceal ed information related to C-BASS in
order to (1) consummate the nmerger with M3 C and (2) to allow the
defendants and “other insiders” to sell off approximtely $10.2
mllion of their personal holdings in Radian. Pls.’” Opp. 32.
These al | eged notives do not establish a strong inference of

scienter.®®

In addition, the Court finds that the plausible
opposi ng i nferences offered by the defendants with respect to the
defendants’ alleged insider trading are nore conpelling than an

i nference of scienter.

a. The M3 C Mer ger

The plaintiffs allege that the defendants del ayed
recogni zi ng the C- BASS i npairnent because doing so m ght have
j eopardi zed the pendi ng nerger between Radian and Md C, as Radi an
was required to sell its interest in CGBASS to conplete the
nmerger. The sale of C-BASS, they argue, would increase the val ue

of M3 C and Radi an shares because C-BASS s financial statenents

13 The plaintiffs state that the defendants, “as high-
ranki ng corporate officers, had the opportunity to commt the
fraudul ent acts alleged.” Pls.” Opp. to Defs.” Mdt. to Dismss
32 (“Pls.” Opp.”). The defendants do not dispute this. The
Court’s inquiry here will be limted to whether the plaintiffs
have pled that the defendants had the notive to commt fraud.
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woul d not have to be consolidated wth those of the conbi ned
entity. CCAC T 121, 164; see also Pls.” Opp. 33-34.

These al l egations are insufficient to establish notive
on the part of the defendants and therefore do not give rise to a
strong inference of scienter. The plaintiffs insist that their
al l egations are not of “the type of corporate transactions that
nost corporate directors and officers are notivated to conpl ete,
but are distinctively unique to Radian.” The plaintiffs fail to
poi nt out why these notivations are “distinctively unique,”
however. Al though not every nerger may hinge upon the sale of a
particular investnent, the notive itself that is alleged by the
plaintiffs - the desire to conplete a nerger and realize the
attendant gains on conpany stock - is anong the notives that have
been found to be generally possessed by nost corporate directors.

See GSC Partners, 368 F.3d at 237-38.

In addition, the plaintiffs have not alleged any
“concrete and personal” benefit to any individual defendant
beyond what ever synergies m ght have resulted fromthe nerger
with M3 C Instead, they allege that the “defendants” were
notivated to conplete the nerger and to artificially inflate the
price of Radian stock. CCAC § 164. Not only are these goals
general | y possessed by nost corporate directors, but the
plaintiffs also fail to plead notive as to each particul ar
def endant, as required by the PSLRA See Wner, 503 F.3d at 337.
The plaintiffs’ allegations regarding the M3 C nerger therefore

do not raise a strong inference of scienter
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b. | nsider Trading

The plaintiffs’ allegations regarding insider trading
are also insufficient to establish notive on the part of the
def endants. Al though sal es of conpany stock by insiders that are
“unusual in scope or timng” nmay support an inference of
scienter, courts nust not infer fraudulent intent fromthe nere

fact that some officers sold stock. In re Suprema, 438 F.3d at

277; In re Advanta Corp. Sec. Litig., 180 F.3d 525, 540 (3d Gr.

1999) (quoting In re Burlington Coat Factory Sec. Litig., 114

F.3d 1410, 1424 (3d Cr. 1997)).

Whet her a sale is “unusual in scope” depends on factors
such as the amount of profit nade, the anpbunt of stock traded,
the portion of stockhol dings sold, or the nunber of insiders

i nvol ved. In re Suprema, 438 F.3d at 277. Oher rel evant

factors are whether the sales were “normal and routi ne” and

whet her the profits were substantial relative to the seller’s

ordi nary conpensation. 1d. (citing In re Burlington Coat, 114

F.3d at 1423); see also Inre Party Gty Sec. Litig., 147 F.

Supp. 2d 282, 313 (D.N.J. 2001) (“Low aggregate sales and | arge
retai ned aggregate hol dings rebut an inference of notive, even
where sone defendants have sold significant percentages.” (citing

In re Advanta, 180 F.3d at 541)).

During the class period, Ibrahim Quint, and two ot her
i ndi viduals - who are not naned as defendants in this action -

are alleged to have sold 161, 804 shares of Radi an stock
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generating proceeds of approximately $10.2 mllion. *

During a
period of approximately three nonths, it further alleges, Radian
“insiders” received proceeds fromthe sal e of Radi an stock
exceedi ng nore than 56% of the stock sale proceeds they received
during the twelve nonths prior to the beginning of the class
period. CCAC Y 162-63.* These allegations do not establish
notive on the part of the individual defendants - Casal e,
| brahim and Quint.

First, as to defendant Casale, no nention is nade of
any sal es whatsoever, or of his trading history. This om ssion
rai ses doubt as to whether the sales were “notivated by an intent

to profit frominflated stock prices before the upcom ng | osses

were reported.” |In re Advanta, 180 F.3d at 540; In re Burlington

Coat, 114 F.3d at 1423; see also Tellabs, 127 S. C. at 2511

4 The defendants cite a nunmber of cases holding that the
trading practices of non-defendants are legally “irrelevant” in
eval uating the scienter of named defendants. See Defs.’ Mt. 23
n.13. Wthout reaching such a holding here, the Court finds that
the allegations regarding alleged insiders “John Calamari and Roy
Kasmar” are irrelevant in this case. The plaintiffs have not
identified these individuals or their roles at Radian; nor do
they identify these individuals prior trading practices or
conpare their sales to their overall conpensation. Although the
Court can consider “the nunmber of insiders involved” in making
its determ nation of notive, the plaintiffs do not state whether
there are other corporate “insiders” who did or did not sel
stock during the class period. The Court thus will not consider
the sales of Calamari and Kasmar as contributing to a strong
i nference of scienter on the parts of Ibrahim Quint, or Casale.

5 As the defendants point out, the plaintiffs do not
clarify which “insiders” are included in this group. Defs.’” Mt.
25 n. 16.
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(counting om ssions and anbiguities in the conplaint agai nst an
i nference of scienter).

To the contrary, two Forns 4 filed by Casale with the
SEC show that Casale nore than tripled his investnent in Radian
stock over the course of the class period. Conpare Defs.’ Mot.
Ex. 16 at A-685 with Defs.’ Mt. Ex. 17 A-688.'° Such behavi or,
t he defendants offer, is nore consistent with an inference of
noncul pability than with a strong inference of scienter. Upon
consi deration of these publicly filed docunents - which is
appropriate on a notion to dismss - and the plaintiffs’ failure
to state why Casale’s trading, or |lack thereof, was suspicious in
scope or in timng, the Court finds that an inference of scienter
is not cogent or at |east as conpelling as an inference of
noncul pability.

Second, as for Ibrahim the plaintiffs omt to state
that defendant | brahims sales of 1,095 shares on February 14,
2007, and 5,040 shares on May 14, 2007, represented | ess than 1%
and approxinmately 2. 7% of his total shares and options owned on
those respective dates. This fact is confirnmed by two Forns 4

filed by Ibrahimwth the SEC, the accuracy of which the

6 According to the plaintiffs, public documents reveal that
Casal e’ s acquisition of 15,000 Radi an shares at $0 when the stock
was trading at “around $60 per share” caused Casale to realize
“immediate profits of $900,000.” Pls.” Opp. 35 n.30. However,
as the defendants point out, it is inaccurate to state that
Casal e nade “imredi ate profits” - the fact remains that the
plaintiffs have not alleged that Casal e nade any sal es of Radi an
stock during the class period. See Defs.’” Mt. 29-30; Defs.
Reply 3.
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plaintiffs have not contested. See Defs.’ Mt Ex. 19 at A-694;
id. Ex. 20 at A-697. Although the size of Ibrahinis sales is not
itself dispositive, it is significant that even in May of 2007,
nearly two nonths after C-BASS is alleged to have been on the

bri nk of insolvency, Ibrahimcontinued to hold a “sizable

percentage” of his stock. See In re Advanta, 180 F.3d at 540

(declining to find a strong inference of scienter where two
corporate defendants sold “only” five and seven percent of their
stock hol dings, and noting that such facts suggested that the
def endants had “every incentive” to keep Advanta profitable).
The defendants argue that Ibrahinms Fornms 4 thensel ves
al so state noncul pabl e reasons for the stock trades nade by
| brahim In particular, the February 14, 2007, sale represented
“a portion of the vested shares froma Restric[t]ed Stock grant,”
indicating that the stock was a portion of Ibrahins overall
conpensati on package. See Defs.” Mt. 28 & Ex. 19 at A-694. As
the United States Court of Appeals for the Third G rcuit has
recogni zed, many corporate executives receive stock and stock
options as a portion of their conpensation. It follows, then,
that these individuals will trade those securities in the norm

course of events. In re Burlington Coat, 114 F.3d at 1424. The

plaintiffs have not otherw se alleged that this sale was unusua
i n scope.

As for the May 14, 2007, transaction, the Form4 for
that transaction states that the 5,040 shares |brahimsold were

sold “to cover taxes on a traunch of restricted stock that
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vested.” Defs.’” Mt. Ex. 20 at A-697. Oher federal courts have
found such sales - i.e., sales to cover tax liabilities - as
wei ghi ng agai nst an inference of scienter. See Inre

Bristol-Myers Squibb Sec. Litig., 312 F. Supp. 2d 549, 561

(S.D.N. Y. 2004); Ressler v. Liz Cdaiborne, Inc., 75 F. Supp. 2d

43, 59-60 (S.D.N. Y. 1999). Moreover, the public record of

| brahim s stock trades reveals that on May 11, 2006,

approxi mately one year earlier, Ibrahimsold 5,468 shares of
Radi an stock. See Defs.’” Mt. Ex. 18 at A-691.

Considering the omssions in the CCAC, Ibrahims
signi ficant remaining stock holdings, and his tradi ng history,
the plaintiffs have not established that Ibrahims sales are
unusual in scope or intimng. They therefore fail to establish
notive on lbrahims part. |In addition, the Court finds that an
i nference of scienter with respect to Ibrahimis neither cogent
nor at | east as conpelling as the conpeting noncul pabl e
i nferences offered by the defendants.

Finally, the CCAC alleges that Quint sold 129, 000
shares of comon stock on February 8, 2007, representing 68% of
hi s hol di ngs, and generating gross proceeds of $8, 105, 070. " As
t he defendants point out, however, the plaintiffs do not point to
any information to show whether or not this sale was unusual in

scope or in timng, other than that it occurred during the class

7 According to a Form4 filed by Quint with the SEC on
February 8, 2007, this transaction represented an exercise of
129, 000 options by Quint, followed by a sale of those options.
See Defs.” Mot. 24 n.15 & Ex. 14 at A-679.
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period. The plaintiffs fail to present allegations relating to
Quint’s trading history or allegations describing howthis sale
relates to his overall conpensation. Again, such om ssions count
agai nst an inference of scienter.

In addition, the defendants have proffered a
noncul pabl e expl anation for Quint’'s February 8, 2007 sale, an
expl anati on which is supported by docunents of public record. On
February 6, 2007, Radi an issued a news rel ease, attached to its
Form 8- K, which announced the nmerger with M3 C, and which al so
identified the persons who woul d conprise the nerged
corporation’s nmanagenent team Quint, who had been the CFO at
Radi an, was not |isted as anong the nanagenent team | nstead,
the CFO of M3 C was designated as the CFO of the nmerged conpany.
See Defs.’ Mdt. Ex. 4 at A-305.*

It was in this context, the defendants argue, that
Quint nmade his stock sale; and, as the defendants point out,
ot her courts have found sales by corporate insiders in

anticipation of their departures froma conpany not to be

8 The plaintiffs have not asserted that the information
contained in this news release is false. Although they state
that this issue raises a factual question that cannot be
considered on a notion to dismss, on a notion to dismss a
securities fraud conplaint, the Court nust consider conpeting
inferences offered by the defendants. See Tellabs, 127 S. C. at
2510; see also Wner, 503 F.3d at 328-29. The inference here
of fered by the defendants, though it references facts outside the
conplaint, is drawn from docunments of which the Court may take
judicial notice. Accordingly, the plaintiffs’ objection to the
i nference the defendants woul d have the Court draw here is
i ncorrect.
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suspi cious. See Geebel v. FTP Software, Inc., 194 F.3d 185, 206

(st Cir. 1999) (“It is not unusual for individuals |eaving a
conpany . . . to sell shares. Indeed, they often have a limted
period of tinme to exercise their conpany stock options.”); see

also Provenz v. Mller, 102 F.3d 1478, 1491 (9th Cr. 1996); In

re First Union Corp. Sec. Litig., 128 F. Supp. 2d 871, 898

(WD.N.C. 2001). Gven that Quint made his sale only tw days
after a public disclosure indicated that he would not be a nmenber
of the senior nmanagenent of the new corporation, the Court does
not find the timng of his sal e suspicious.

Even if the sale were not in keeping with Quint’s
previous trading history - of which the plaintiffs make no
mention - the sale does not neet the pleading standards under the
PSLRA. Rather, again, the plaintiffs’ explanation is not cogent
or at |east as conpelling as the defendants’ expl anati on.

Al t hough the Court finds that none of the individually
al l eged stock sales adds to a strong inference of scienter with
respect to any individual defendant, the Court reaches the sane
conclusion with respect to the defendants’ collective sales. The
CCAC al l eges that “Cal amari, Kasmar, and Quint sold 95% 39% and
68% of their Radi an common stock holdings.” CCAC T 163. It is
not entirely clear who defendants Cal amari and Kasmar are, the
reason for their inclusion, or whether there were other corporate
insiders who either did or did not sell stock during the class
period. See supra n.14. Nevertheless, even considering the

timng and quantity of the defendants’ aggregate sales, public
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docunents reveal that the individual defendants actually retained
a conbi ned 88.6% of their Radian securities holdings during the
cl ass period. See docunents cited in Defs.” Mt. 24 n.14. This
fact, which the plaintiffs have not contested, further underm nes
a strong inference of scienter based on the all eged insider
tradi ng by the defendants.

Neither the plaintiffs’ allegations regarding the MAdC
merger nor their allegations of insider trading sufficiently
establish a notive on the part of the defendants to commt fraud.
The plaintiffs thus have not raised a strong inference of
scienter through notive and opportunity. In addition, a strong
inference of scienter is neither cogent nor at |east as
conpel ling as the pl ausi bl e noncul pabl e inferences offered by the

def endant s.

2. Consci ous M sbehavi or or Reckl essness

A plaintiff alleging conscious m sbhehavior or
reckl essness nust show specific facts that constitute “strong

circunstantial evidence.” GSC Partners, 368 F.3d at 238.

Consci ous m sbehavi or involves “intentional fraud or other

deliberate illegal behavior.” |In re Advanta, 180 F.3d at 535.

Reckl ess conduct, on the other hand, requires a nmateri al
representation or omssion involving not nerely sinple, or even
i nexcusabl e, negligence, but an “extrene departure” fromthe
standards of ordinary care, and which presents a danger of

m sl eadi ng buyers or sellers that is either known to the
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def endant or is “so obvious” that the defendant “nust have been

aware of it.” GSC Partners, 368 F.3d at 239. This standard

requires a m srepresentation to be “so recklessly nade that the
culpability attaching to such reckl ess conduct cl osely approaches

t hat which attaches to consci ous deception.” Inre Digita

Island Sec. Litig., 357 F.3d 322, 332 (3d Cir. 2004).

The plaintiffs’ claim essentially, is that Radian’s
failure to take an inpairnent charge on its investnent in C- BASS
earlier than it did constitutes reckl essness or consci ous
m sbehavior. Mre specifically, generally accepted accounting
principles (“GAAP") required Radian to report an inpairnment
charge no later than March 31, 2007, at which point CBASS is
all eged to have been on the brink of insolvency. According to
the plaintiffs, CBASS had held the riskiest subprine securities;
t he decline in value of these securities led to a nultitude of
margin calls, the “frequency and magni tude” of which left C BASS
on the brink of insolvency. Pls.” Op. 2. As aresult, the fair
val ue of Radian’s investnent in C BASS was nuch | ess than the
reported value, and this decline in value was “other than
tenporary,” thus requiring a wite-down under GAAP - in
particular, Accounting Principles Board Opinion No. 18. CCAC
1 116.

In support of their charge of reckl essness, the
plaintiffs argue that because Radi an maintai ned an active role in
monitoring its investnent in C BASS, the defendants knew or

shoul d have known that their actions throughout the class period
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presented a danger of m sl eading buyers or sellers. According to
the plaintiffs, that the defendants knew or nust have known of
this danger is evidenced by the defendants’ positions at Radian
and C-BASS, by the fact that Radian’s invol venent with C BASS was
one of Radian’s core activities, and by the defendants’ know edge
of the risky nature of CBASS s business and the deteriorating
conditions of the subprine industry. The plaintiffs further
argue that their claimof conscious m sbehavior or reckl essness
is supported by the size of the eventual inpairnent charge taken
by Radi an, by the resignation of Casale fromhis position at
Radi an, and by Deloitte’s decision to decline to stand for
reappoi nt nrent as Radi an’s auditor.

The Court concludes that the CCAC fails to all ege
specific facts constituting strong circunstantial evidence that
t he individual defendants’ actions involved not nerely sinple, or
even i nexcusabl e, negligence, but an extrene departure fromthe
standards of ordinary care. Because the plaintiffs have failed
to allege such facts, and because the defendants have provided
pl ausi bl e noncul pabl e inferences that are nore conpelling than a
strong inference of scienter, the plaintiffs have not net their

pl eadi ng burden under the PSLRA.

a. The G- BASS “l npairnent” and GAAP

The Suprene Court has acknow edged that GAAP are “far
from being a canonical set of rules that will ensure identica

accounting treatnment of identical transactions.” Thor Power Tool
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Co. v. Comm ssioner, 439 U S. 522, 544 (1979). To the contrary,

GAAP tolerate a range of “reasonable” treatnents, |eaving the

choi ce anong alternatives to nanagenent. ld.; see also In re

Intelligroup Sec. Litig., 527 F. Supp. 2d 262, 352 (D.N.J. 2007)

(noting that courts give weight to GAAP violations “only where
the provisions of GAAP so coincide with conclusions obvious to
any business person . . . that a violation of this type

equates to a self-evident business nonsensicality which cannot be
made by a defendant with a noncul pable state of mnd”).

To accept the plaintiffs’ argunent that the decision
not to report the C BASS inpairnent before July 30, 2007, was an
extreme departure fromthe range of reasonable treatnents under
GAAP, the Court nust first accept that the CCAC sufficiently
states that Radian’s investnent in C BASS was actually inpaired
at sonme point before March 31, 2007, the date by which C-BASS is
all eged to have been on the “brink of insolvency.” However,
apart fromthe plaintiffs’ bald assertions that the val ue of
Radi an’s investnent in C-BASS was inpaired at an earlier date,
and that a wite-down should have been nade no | ater than March
31, 2007, the CCAC fails to allege any such inpairnent with
sufficient particularity. To the contrary, both the allegations
of the CCAC and the public record of CBASS s margin calls |ead
the Court to the opposite inference, advanced by the defendants:
that C- BASS was not on the brink of insolvency on March 31, 2007.

According to the CCAC, in late July 2007, Radi an

announced that C BASS could no longer neet its margin calls. It
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was at that point that both Radian and MAd C wote down their
investnents in CGBASS. Although the CCAC all eges that C-BASS
faced a liquidity crisis that left it on the brink of insolvency
by March 31, 2007, it al so acknow edges, w thout disputing or
contradicting, CBASS s statenent that during the first six
nmont hs of 2007, a “disciplined liquidity strategy” enabled the
conpany to nmeet $290 million in lender margin calls, and that
during the first twenty-four days of July al one, C BASS net an
addi tional $260 mllion of margin calls. CCAC Y 149; see also
Pls.” Qpp. 7.%

Even if an inpairnment of Radian’s investnent did occur
at sonme point earlier than Radian ultimtely stated, the
plaintiffs do not allege facts to show that Radi an’s deci sion not
to report whatever inpairnent nmay have existed until July 2007
i nvol ved not nerely sinple, or even inexcusabl e negligence, but
an extrene departure fromthe range of reasonabl e business
treatnents permtted under GAAP. The defendants point out, for

exanple, that Deloitte, Radian’s auditor during the class period,

19 At oral argunment in this case, the plaintiffs argued that
the Il ender margin calls were not the cause of the inpairnent of
Radi an’s investnent in C BASS, but rather, evidence that C- BASS' s
under|lyi ng assets - and thus, Radian’s investnent - had
experienced a decline in value that was “other than tenporary.”
See Oral Arg. Tr. 46-47, Dec. 19, 2008. To the extent that the
margin calls did not “cause” the inpairnment, however, the
plaintiffs do not otherw se allege when, how, or by how much C
BASS' s assets were inpaired, other than by alleging a general
connection between the value of C-BASS s assets and the state of
the market in general.
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did not dispute Radian’s decision to wite down its investnent in
C-BASS when it did.

As support, the defendants offer a letter fromDeloitte
attached to Radian’s Form 8-K, filed October 2, 2007, in which
Deloitte “agree[d]” with Radian’s statenent that any issues
relating to the filing of Radian’s Form 10-Q A for the second
quarter of 2007 were resolved w thout any changes to Radian’s

interimfinancial statements.?

Even if, as the plaintiffs
suggest, this evidence does not specifically establish that
Deloitte “agreed” with Radian’s treatnent of the C-BASS wite-
down, the fact remains that Deloitte and Radi an resol ved t he

matter wi thout further amendnents to Radian's SEC filings. #

20 An explanatory note to Radian’s Form 10-Q A filed on
August 14, 2007, stated that:

On August 9, 2007, Radian Goup, Inc. (“the
Conmpany”) filed its Quarterly Report on Form 10-Q
for the fiscal quarter ended June 30, 2007 (“the
Prior 10-@). On August 13, 2007, the Conpany
filed an amendnent on Form 10-Q A, whi ch anendnent
i ncl uded an expl anatory note concerning
docunent ati on supporting the conclusion that the
i mpai rment charge relating to the Conpany’s
interest in [CBASS] occurred after June 30, 2007.

Thi s amendnent on Form 10-Q A is being filed
to report that the matters di scussed in the
expl anatory note included in the anmendnent filed
on August 13, 2007 have been resol ved w thout
changes or anmendnents to the interimfinancial
statenents included in the Prior 10-Q as filed on
August 9, 2007.

See Defs.” Mdt. Ex. 1 at A-3.

21 The plaintiffs again object that this issue is a disputed
i ssue of fact that the Court cannot consider on a notion to
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Rat her than supporting a strong inference of scienter, this fact
nore pl ausi bly suggests that Radian’s report was not viewed by
Deloitte as an extrene departure fromthe range of reasonable
treatments permtted under GAAP. #

As further evidence that the defendants’ decision to
take an inpairnment charge in July 2007 was not an extrene
departure fromthe range of reasonabl e busi ness decisions, the
defendants offer that M3d C al so chose not to report an inpairnent
earlier than Radian, and, |ike Radian, reported the C BASS
inpairnment as a third-quarter event inits 10-Q filed Novenber
21, 2007. See Defs.” Ex. 25, at A-767-68. The plaintiffs
respond that the fact that another conpany may conceal materi al
informati on or make fraudul ent statenents cannot absol ve the
defendants of liability. Pls.” Oop. 19. Leaving aside the |ack
of allegations regardi ng whether Md C al so conceal ed materi a
information or nmade fraudul ent statenents, the timng of MJd C s
report nonethel ess adds to the Court’s conclusion that the

plaintiffs have not shown strong circunstantial evidence that the

dismss. Pls.” Qop. 37. As the Court has expl ained, the Court
nmust take into account conpeting noncul pabl e inferences offered
by the defendants. See supra n.18. Because the docunents upon
whi ch the defendants’ theory is based are publicly filed SEC

docunents, the Court can consider the evidence offered here by
t he defendants in support of their inference of noncul pability.

22 The defendants al so point out that PricewaterhouseCoopers
LLP, Radian’s new auditors, later certified that Radian’s Form
10-K for 2007 - which reported the C-BASS inpairnent as a third
gquarter event - conformed with GAAP. Defs.’” Mt. Ex. 30 at A-
881, 1017-18.
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def endants’ actions constitute an extrene departure fromthe

standards of ordinary care.

b. Al | egations That the Defendants “Knew' or
“Must Have Known” of the C BASS | npairnent

The plaintiffs argue that because Radi an mai ntai ned an
active role in nonitoring its investnent in C BASS, the
def endants knew or nust have known that their statenents or
om ssions during the class period - including their
representations that their interimfinancial statenments had been
prepared in accordance with GAAP and the Sarbanes- Oxl ey Act
(“SOX") - presented a danger of m sleading buyers or sellers.

As a prelimnary matter, the sufficiency of the
al l egations offered by the plaintiffs to show that the defendants
knew or nust have known that their statenents presented a danger
of m sl eading buyers or sellers necessarily hinges upon the
sufficiency of the plaintiffs’ allegations regardi ng when and
whet her G-BASS' s assets were inpaired, and their position that
the decision to report the inpairnent as a third-quarter event
was an extreme departure fromthe standards of ordinary care.

However, leaving this issue aside for the nmonent, the
al l egations of the CCAC do not establish with sufficient
particularity that the defendants knew or nust have known that
their statenents presented an obvi ous danger of m sleading the

i nvesting public. Nor do these allegations support an inference
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of culpability that is cogent and at | east as conpelling as the
noncul pabl e i nference offered by the defendants.

The plaintiffs point to the defendants’ positions as
corporate officers to argue that the defendants were or nust have
been aware that their actions presented a danger of m sl eading
buyers or sell