IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CASSANDRA ROBI NSON, et al ., : ClVIL ACTI ON
Plaintiffs,
V.
No. 07-CV-3837
M DWEST FOLDI NG PRODUCTS
CORP, et al.,

Def endant s.

VEMORANDUM AND ORDER

JOYNER, J. April 2, 2009

Presently before the Court is Defendant’s Mtion for Summary
Judgnent and the nunerous responses thereto. For the reasons set
forth bel ow, Defendant’s Mtion is GRANTED I N PART and DENI ED I N
PART. Defendant’s Motion in regard to the strict liability
design defect and failure to warn clains is GRANTED. Defendant’s
Motion in regard to the manufacturing defect clainms, both in
strict liability and negligence, is GRANTED. Defendant’s Mdtion
in regard to the negligent design and failure to warn clains is
DENI ED. Defendant’s Mtion in regard to the breach of warranty
claimis DEN ED.

BACKGROUND

I n Septenber of 2007, Plaintiff Cassandra Robinson fil ed
suit agai nst Defendant M dwest Fol ding Products (“M dwest”)

seeki ng damages for injuries she alleges were caused by a table



M dwest manufactured.® Specifically, Robinson alleges that on
Sept enmber 15, 2005, she sat down on a bench-style seat of a

M dwest folding lunchroomtable in the George Cyner Elenentary
School which, after a few m nutes, began to fold up into an A-
frame position causing Robinson to fall backwards and severely
and permanently injure herself.?

Robi nson filed an Amended Conplaint on March 6, 2008. The
Amended Conpl aint asserts liability against Mdwest in negligence
and in strict liability for design defect, manufacturing defect,
and failure to warn. Robinson also asserts a breach of warranty-
-merchantability claim She alleges that the table fol ded
because the nmechanismthat |ocks the table in the open position

did not properly engage because the table was not fully opened

! Plaintiff’'s husband, Louis Bryant, Jr., also filed a | oss of

consortiumclaim For the purposes of this opinion, “plaintiff” refers only
to Cassandra Robinson. The | oss of consortiumclai mwas not addressed in the

Motion for Summary Judgment and will not be addressed in this opinion

2 The table at issue is eight feet in length when in the open position

and has benches of the same length that are connected to it. For storage
purposes, the table folds up into an A-frane position and stands at
approximately half the height of the table in the open position. These tables
al l ow George dyner Elenentary School to use one roomfor nultiple purposes
because the tables can be opened for lunch time but closed and noved to the
side of the roomat other tines.

Robi nson worked as a noon-tine aid for the School District of
Phi | adel phi a and was assigned to the |unchroom of the George O yner Elenentary
School. I n her deposition testinony, Robinson asserts that after the first
I unch period on the day of the accident she cl eaned her assigned section of
tables, got a drink of water fromthe cafeteria and then returned to her
section to sit down. She placed the water on the table then put her right |leg
over one of the benches of the table and sat down in a straddled position
towards the end of the bench. Her right foot was between the table and the
bench and her left foot was on the outside of the bench. She states that she
al ways sits this way because she is a bigger woman and it is nore confortable
for her. Robinson then testified that a few minutes after she sat down, the
table started to fold up and she tried but was unable to get herself up. She
states that she attenpted to stand up could not get her right leg out. She
asserts that she when she finally was able to get her leg out, the table threw
her backwards about three or four feet causing her to fall on her back and

i njure herself.



when it was set up or because the nechani sm mal functi oned. She
clains that the table is defective because the | ocking nechani sm
shoul d be designed with a spring that pulls it into place rather
than relying on gravity, which is howthe table is currently

desi gned.

On January 30, 2009, Mdwest filed the instant Mtion for
Summary Judgnent on all clainms. Defendant offers several
argunents in support of its Mdtion. First, it argues that
Plaintiff cannot establish causation, required in both negligence
and strict liability clains, because Plaintiff has not offered
any definitive evidence that the table that caused the injury was
one of Defendant’s tables. Next, Defendant argues that
Plaintiff’'s strict liability clains nust fail because the Expert
Report does not establish that the table was “unreasonably
dangerous”--a termof art in strict liability clains--and did not
present a sufficient alternative design to prove the existence of
the alleged defect. |In a footnote to this argunent, Defendant
asserts that if the strict liability design claimfails, the
negligence claimalso fails because Plaintiff cannot establish a
breach of duty. Defendant then argues that Plaintiff did not
provi de evidence to support its failure to warn claim which it
asserts will also fail if the strict liability design defect
claimfails. Defendant next asserts that the warranty clai m nust
fail if the Court finds that the product is not defectively
designed. Finally, Defendant asserts that Plaintiff’'s expert

report is inadm ssible because it fails the Daubert test.
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STANDARD OF REVI EW

Summary judgnent is appropriate if “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law” Fed. R Gv. P.
56(c). Material facts are those that nay affect the outcone of

the suit. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). An issue of material fact is genuine “if the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party.” Anderson, 477 U S. at 248.

If the noving party establishes the absence of a genuine
i ssue of material fact, the burden shifts to the non-noving party
to “do nore than sinply show there is sone netaphysical doubt as

to the material facts.” Mat sushita Elec. Indus. Co. v. Zenith

Radio Corp., 475 U S. 574, 586 (1986). If the non-noving party

bears the burden of persuasion at trial, “the noving party nmay
nmeet its burden on sunmary judgnent by showi ng that the nonnoving
party’s evidence is insufficient to carry that burden.” Kaucher

V. County of Bucks, 456 F.3d 418, 423 (3d Cr. 2006) (quoting

Wet zel v. Tucker, 139 F.3d 380, 383 n. 2 (3d Cr. 1998)). 1In

conducting our review, we view the record in the |ight nost
favorable to the non-noving party and draw all reasonabl e

inferences in that party’s favor. See N cini v. Mrra, 212 F.3d

798, 806 (3d Cir. 2000). However, there nust be nore than a
“mere scintilla” of evidence in support of the non-noving party’s
position to survive the sunmary judgnent stage. Anderson, 477

U S at 252.



DI SCUSSI ON

A.  Manufacturing Defect - Strict Liability and Negligence

A manufacturing defect claimis essentially a claim*“that
sonmet hing went awy in the manufacturing process . . . [and] the
finder of fact need only conpare the product that caused the
injury with other products that were manufactured according to

specifications.” Danbacher v. Mallis, 485 A 2d 408, 426 (Pa.

Super. Crt. 1984). The Defendant has noved for sunmary judgnent
on the Plaintiff’s manufacturing defect clains, both in strict
liability and in negligence, and has pointed to Plaintiff’s
inability to identify the individual table that allegedly caused
Plaintiff’s injuries. In response to Defendant’s notion,
Plaintiff concedes that she cannot produce the individual table.
Defendant is, therefore, entitled to summary judgnent on

Plaintiff’s manufacturing defect clains. See Roselli, 599 A 2d

at 230 (affirmng summary judgnent in favor of defendant where
plaintiff was unable to produce allegedly defective glass carafe

i n manufacturing defect case); see also Schroeder v.

Commonweal th, 710 A .2d 23, 27 (Pa. 1998) (discussing

applicability of Roselli to manufacturing defect clains but not
to design defect clains).
B. Strict Liability Design Defect / Failure to Warn

In Webb v. Zern, 220 A 2d 853 (Pa. 1966), Pennsylvani a

adopt ed section 402A of the Second Restatenment of Torts.® Under

® Rest at enent (2d) of Torts provides:



section 402A, Pennsylvania |law allows a plaintiff to bring a
strict liability defective product claimbased on three theories
of defect: design, nmanufacturing, and failure to warn. Lancenese

v. Vanderlans, 2007 U S. Dist. LEXIS 37102, *6 (E.D. Pa. May 21,

2007). “A central goal of strict liability doctrine is to
relieve the plaintiff of proof problens associated with

negligence and warranty theories of liability.” G&Giggs v. Bic

Corp., 981 F.2d 1429, 1432 (3d Cir. 1992). To prevail on a

strict liability claim “*the plaintiff nust prove (1) that the
product was defective, (2) that the defect existed when it |eft
the hands of the defendant, and (3) that the defect caused the

harm*” [d. at 17 (quoting Riley v. Warran Mg., Inc., 688 A 2d

221, 224 (Pa. Super. Ct. 1997)).
Under Pennsylvania |law, the threshold determ nation in

strict liability clains is whether the product is “unreasonably

dangerous.” Kagan v. Harley Davidson, Inc., No. 07-0694, 2008

(1) One who sells any product in a defective condition

unr easonabl y dangerous to the user or consuner or to his property
is subject to liability for physical harmthereby caused to the
ultinmate user or consuner, or to his property, if

(a) the seller is engaged in the business of selling such a
product, and

(b) it is expected to and does reach the user or consumer
wi t hout substantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the
preparation and sale of his product, and

(b) the user or consumer has not bought the product fromor
entered into any contractual relation with the seller.



US Dst. LEXIS 63932, at *17 (E.D. Pa. Aug. 20, 2008). Wet her
a product is “unreasonably dangerous” is a matter of |aw.

Lancenese v. Vanderl ans and Sons, Inc., No. 05-5951, 2007 U.S.

Dist. LEXIS 37102, at *5 (E.D. Pa. May 21, 2007). The judge
mekes this determination prior to trial by engaging in “‘a risk-
utility analysis, weighing a product’s harns against its soci al

utility.”” Myer v. United Domnion Industries, Inc., 473 F.3d

532, 538 (3d Cr. 2007) (quoting Surace v. Caterpillar, Inc., 111

F.3d 1039, 1044 (3d Cr. 1997)). “Furthernore, the judge nmakes
the determ nation under a wei ghted view of the evidence,
considering the facts in the |ight nost favorable to the
plaintiff.” Myer, 473 F.3d at 538. |If the judge finds that, as
a matter of law, the product is not unreasonably dangerous, the
cl aimdoes not go to the jury. Surace, 111 F. 3d at 1044.

In making this threshold determ nation, the judge may
consider the follow ng factors:

(1) The useful ness and desirability of the product--its
utility to the user and to the public as a whol e;

(2) The safety aspects of the product--the Iikelihood
that it will cause injury, and the probabl e seriousness
of the injury;

(3) The availability of a substitute product which
woul d neet the same need and not be as unsafe;

(4) The manufacturer’s ability to elimnate the unsafe
character of the product without inpairing its

useful ness or making it too expensive to maintain its
utility

(5) The user’s ability to avoid danger by the exercise
of care in the use of the product;

(6) The user’s anticipated awareness of the dangers
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i nherent in the product and their avoidability, because

of general public know edge of the obvious condition of

the product, or of the existence of suitable warnings

or instruction; and

(7) The feasibility, on the part of the manufacturer

of spreading the loss of [sic] setting the price of the

product or carrying liability insurance.
Moyer, 473 F.3d at 538 (internal quotation omtted). These
“factors are nerely suggestions for the Court to consider when
meking its social policy analysis” to determ ne whether the risk
of loss should be on the manufacturer. Riley, 688 A 2d at 392.
Al seven factors need not weigh in the plaintiff’s or in the
defendant’s favor for the product to be found unreasonably
dangerous or not unreasonably dangerous, respectively. See
Riley, 688 A 2d at 392; Kagan, 2008 U S. Dist. LEXIS 63932, at
*17. A determnation that the risk should not be placed on the
manuf acturer--thus a determ nation that the product is not
“unr easonably dangerous”--“is the equivalent of a judicia
conclusion that the product is not defective under strict product
liability law. . . .7 Giqggs, 981 F.2d at 1433. W exam ne

each factor in turn.*

1. The useful ness and desirability of the product--its
utility to the user and to the public as a whol e.

The evidence clearly indicates the useful ness and

desirability of using tables in multi-purpose roons that can be

4 Al t hough the Defendant listed in its Menorandum of Law i n Support of
its Motion for Summary Judgnent the seven factors the Court considers when
det er mi ni ng whet her a product is unreasonably dangerous, neither the Defendant
nor the Plaintiff fully discuss all seven factors in their briefs. They have,
however, provided sufficient evidence for the Court to properly determ ne

whet her the product is unreasonably dangerous.
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folded up and stored out of the way. The deposition testinony of
vari ous witnesses reveal that these tables allow schools to use
one room for the lunchroom the gym or any other purpose, rather
t han having to expend additional resources in creating roons that
can be used for only one purpose. The Court finds this product
is useful and desirable. This factor, therefore, weighs in favor
of the Defendant.

2. The safety aspects of the product--the |ikelihood that it

wi Il cause injury, and the probable seriousness of the

injury.

A product is not considered defective nerely because

accidents mght occur during its use. Mpnahan v. Toro Co., 856

F. Supp. 995, 959 (E.D. Pa. 1994); Lancenese, 2007 U S. D st.
LEXIS 37102, at *9. Rather, “it is appropriate to consider the
actual rate of injuries caused by a particular product.”
Lancenese, 2007 U.S. Dist. LEXIS 37102, at *9.

Def endant has subm tted uncontroverted evidence that it has
sol d over 200,000 of the type of table at issue over the | ast
forty years and that this is the first and only conpl ai nt that
t he conmpany has ever received that a table began to fold up after
soneone sat on the bench. Plaintiff asserts that the | ack of
conpl ai nts does not establish an absence of prior accidents and
argues that “[i]Jt is nore probably a matter of non-reporting at
play.” Plaintiff’s mere conjecture, however, is insufficient to
counter the evidence produced by the Defendant. Thus, this
factor thus weighs strongly in favor of Defendant.

3. The availability of a substitute product which woul d neet

9



t he sanme need and not be as unsafe.

Plaintiff has submtted print-outs fromthe internet of a
conpeting manufacturer’s tables that use a spring nechani sm
which Plaintiff clainms Defendant’s tables should include. Aside
fromincluding these internet pages, Plaintiff has offered no
evi dence that these tables would neet the sane need and be safer
than Defendant’s tables. In fact, the conpetitor’'s table to
which Plaintiff points is fourteen feet in length. George Cyner
El ementary school, however, replaced its twelve foot tables wth
shorter, eight foot tables because a child was killed by a twelve
foot table. See Victor Molinari Dep. Pg. 9-10. Thus, we cannot
find that tables which are fourteen feet |long--two feet |onger
than the problematic twelve foot tables--are an adequate, safer
substitute for the eight foot tables at issue in this case. This
factor, therefore, also weighs in favor of the defendant.

4. The manufacturer’s ability to elimnate the unsafe

character of the product without inpairing its useful ness or

meking it too expensive to maintain its utility.

Plaintiff’s expert asserts that attaching a spring to the
tabl e’ s | ocking bar that would snap the | ocking bar into place
woul d prevent the table fromfolding into its upright position
when soneone sat on it. Plaintiff has provided an exanpl e of
anot her table from anot her manufacturer that offers this type of
device. Plaintiff has not offered any evidence of the cost of
addi ng the device to the Defendant’s table.

Def endant’ s expert report asserts that a spring is

unnecessary because gravity is adequate to lock the table into

10



the open position when that table is opened properly.
Def endant’ s expert al so asserts that a spring that snaps the
| ocking bar into place would conplicate the nechani smand could
provide a safety hazard on a product used by children.
Plaintiff’s expert concedes that the nechani smwould be nore
conplicated and that there would be an increased safety hazard,
but maintains that the additional hazard and conplication would
only be slight.

The evi dence supports a finding that the proposed
al ternative design does not render the product nore safe, but
nmerely exchanges one potential safety hazard for another
potential safety hazard. The evidence also fails to establish
that the alternative design would not nmake the product too
expensive. Thus, this factor also weighs in favor of the
Def endant .

5. The user’s ability to avoid danger by the exercise of
care in the use of the product.

This factor also weighs in favor of Defendant. An objective
user can easily avoid the danger of the table folding up by fully
opening the table, as it is designed to be opened, so that the
| ocki ng bar mechani smlocks into place. That M dwest has never,
prior to the instant claim received any conplaints of injury
caused by one of its tables folding up al so supports the finding
that this type of injury is easily avoidable.

6. The user’s anticipated awareness of the dangers inherent

in the product and their avoidability, because of general

publ i c know edge of the obvious condition of the product, or
of the existence of suitable warnings or instruction.
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The Court has insufficient evidence to determ ne the average
user’s anticipated awareness that the table may fold if not
properly opened. Thus, this factor cannot be wei ghed in favor of
either party. Because these factors are not mandatory
consi derations but rather suggested considerations, see Rley,
688 A.2d at 392, and in light of the Court’s findings on the
first five factors, the lack of evidence regarding the sixth
factor is irrelevant to our determ nation. The Court does note,
however, that it is |ikely obvious, general know edge that a
folding table could, and would, fold if not properly opened.

7. The feasibility, on the part of the manufacturer, of

spreading the | oss by setting the price of the product or

carrying liability insurance.

Clearly Mdwest could spread the |oss by increasing the
price of its tables. However, in |light of the foregoing
analysis, the Court finds that as a matter of public policy it
woul d be i nappropriate to place the risk of |loss on the
manuf act urer where there have been no other reports of accidents
of this kind and the risk of the table folding up can be easily
avoided if the table is properly opened. The Court, therefore,
finds that the table is not “unreasonably dangerous” and
Defendant is entitled to sunmary judgnent on the Plaintiff’s
strict liability clains.

C. Negligent Design/Failure to Warn
Plaintiff has also alleged a design defect and failure to

warn cl ai msounding in negligence. Under Pennsylvania law, to

12



succeed on a negligence theory a plaintiff nust establish, in
regard to the defendant,
1) A duty or obligation recognized by the |aw,
requiring the actor to conformto a certain standard of
conduct for the protection of others against
unr easonabl e ri sks;
2) Afailure to conformto the standard required,

3) A causal connection between the conduct and the
resulting injury; and

4) Actual loss or damage resulting to the interests of
anot her.

Giggs, 981 F.2d at 1434 (quoting Mdrena v. South Hlls Health

Sys., 501 Pa. 634, 462 (1983)). Defendant asserts that Plaintiff
cannot establish that it breached a duty of care or that it’'s
tabl e caused the injury.

1. Duty of Care

To determ ne whet her a defendant owed a duty of care, the
Court must weigh the follow ng factors, none of which is
di spositive: (1) the relationship of the parties; (2) the social
utility of the defendant’s conduct; (3) the nature of the risk
and the foreseeability of the harm (4) the consequences of
i mposing a duty on the defendant; and (5) the public interest in
the proposed solution. Phillips v. Cricket Lighters, 841 A 2d

1000, 1008 (Pa. 2003). “A duty will be found to exist where the
bal ance of these factors weighs in favor of placing such a burden
on a defendant.” 1d.

The crux of Plaintiff’s argunent is that Defendant had a

duty of care, which it breached, because it failed to include a

13



spring or simlar device that would pull the | ocking-bar
mechani sminto place or because it failed to provide adequate
war ni ngs or instructions for securing the table in the open
posi tion.

Def endant argues that Plaintiff’s negligence claim
necessarily fails because it “requires evidence of a breach of
duty which plaintiff cannot establish if the design claimfalls.”
Def.’s Mot. Summ J. fn. 10. Defendant did not el aborate on this
assertion, nor did it cite any authority to support this claim
In fact, the footnote in which this assertion appears includes
several conclusive statenents wi thout reference to any authority

or discussion of applicable |aw °

It appears that the
Def endant’s argunent is that if the Court finds that the strict
liability design defect claimfails, the negligence clainms nust
also fail.

The Third Grcuit, however, has found that the Pennsylvania
Suprenme Court would reject the proposition that the social policy
determnation as to a product defect in strict liability is

necessarily the equivalent of a determnation of duty in

negligence law. See Giggs, 981 F.2d 1429. In strict liability,

the proper focus is on the product and whether it is defective

for its intended use by its intended user. G&Giggs, 981 F.2d at

>t appears that the Defendant is conflating the negligence cause of
action and the strict liability cause of action. Defendant repeatedly refers
to “design defect” without clarifying whether it nmeans strict liability design
defect or negligent design defect. Pursuant to Pennsylvania law, strict
liability design defect and negligent design defect are two separate and
di stinct causes of action. See Phillips, 841 A 2d at 1008.
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1438. By contrast, a negligence claimfocuses on the fault of
t he manufacturer and the scope of the inquiry expands to
uni nt ended but foreseeabl e uses and users. ld. Thus,
“[a]l though the results nay very well often be the sanme in strict
liability and negligence under a given set of facts, the focus of
each claimis different, and therefore proof of negligence may be
possible without a finding of strict liability.” [d. at 1438-39.
Therefore, failure to establish that a product is unreasonably
dangerous in strict liability “does not per se elimnate
consideration of the duty factor in negligence law.” [d. at
1435.
As aptly stated by Chief Judge Cappy of the Pennsylvani a
Suprene Court:
[ Nl egligence and strict liability are distinct |egal
theories. . . . Wre we to dispose of a negligence
claimnerely by an exam nation of the product, w thout
inquiring into the reasonabl eness of the manufacturer’s
conduct in creating and distributing such a product, we
woul d be divorcing our analysis fromthe el ements of
the tort. Thus, as the elenents of the causes of
action are quite distinct, it would be illogical for us

to dispose of [the Plaintiff’s] negligence claimbased
solely on our disposition of her strict liability

claim
Phillips, 841 A 2d at 1008.

2. Causation

Def endant al so argues that, as a nmatter of law, Plaintiff is
unabl e to establish causation because Plaintiff cannot produce
“definitive evidence that all cafeteria style tables that were in
the school prior to the Mdwest tables being delivered were

renmoved.” Def.’s Mot. Summ J. fn. 1. Plaintiff has produced
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evi dence, however, that thirty eight-foot tables from M dwest
Products were delivered to George Cyner Elenentary School on or
around June 28, 2005, prior to the start of the 2005 school year
in which the Plaintiff was injured. Plaintiff has al so produced
evidence in the formof deposition testinony that all twelve foot
tables in multi-purpose roons were replaced by these eight foot
tabl es. Thus, |ooking at the evidence in the |ight nost
favorable to the Plaintiff, Defendants have failed to establish
that there is no genuine issue as to whether the table that
al l egedly caused the injury was from M dwest Products.

Def endant’s Motion to Dismss in regard to the negligent
design and failure to warn clains is, therefore, denied.
D. Breach of Warranty

Plaintiff has al so asserted a breach of warranty—
merchantability claim alleging that the table was not fit and
safe for the ordinary purposes for which it was to be used and
not fit and safe for use under the usages of trade. See
Plaintiff’'s First Amended Conpl aint, paragraph 12.

To be merchantabl e, goods nust be “*fit for the ordinary

pur poses for which such goods are used.’”” Altronics of

Bethl ehem Inc. v. Repco, Inc., 957 F.2d 1102, 1108 (quoting 13

PA. Cons. STAT. § 2314(b)(3)).° To establish a breach of warranty,

® Pursuant to the Pennsyl vani a Commrerci al Code, goods are consi dered

ner chant abl e where they at |east:

(1) pass without objection in the trade under the contract description
(2) 1n the case of fungible goods, are of fair average quality

within the description;

(3) are fit for the ordinary purposes for which such goods are used;
(4) run, within the variations pernmtted by the agreenent, of even

16



a plaintiff nust establish that the equipnent they purchased from
t he def endant was defective. [|d.

Def endant asserts that the warranty claim®“is subject to
dismssal if the court finds that the product is not defectively
designed.” Def.’s Mot. Summ J. fn 12. Because the Court has
found that granting Defendant summary judgnment on Plaintiff’s
negl i gent design clains would be i nappropriate, granting
Def endant summary judgnent on the warranty claimat this tine

woul d al so be i nappropri ate.
E. Expert Report

Pursuant to Daubert v. Merrell Dow Pharmaceuticals, Inc, and

Federal Rule of Evidence 702, an expert’s testinony nust be both
relevant and reliable for it to be adm ssible. Daubert, 509 U.S.
579, 590, 591 (1993). Rule 702 of the Federal Rules of Evidence

provi des:

If scientific, technical or other specialized know edge
will assist the trier of fact to understand the
evidence or to determne a fact in issue, a wtness
qualified as an expert by know edge, skill, experience,
training, or education, may testify thereto in the form
of an opinion or otherwise, if (1) the testinony is
based upon sufficient facts or data, (2) the testinony
is the product of reliable principles and nethods, and
(3) the witness has applied the principles reliably to
the facts of the case.

kind, quality and quantity within each unit and among all units
i nvol ved;

(5) are adequately contained, packaged, and | abeled as the
agreenent nmay require; and

(6) conformto the pronises or affirmations of fact nade on the
contai ner or |abel if any.

13 PA. Cons. STAT. § 2314.
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Fed. R Evid. 702. Thus, for expert testinony to be admtted as
such, the witness nust first be qualified as an expert. Cal houn

v. Yamaha Mdtor Corp. U S. A , 350 F.3d 316, 321 (3d G r. 2003).

“Qualification requires ‘that the w tness possess specialized

expertise.’” |d. (quoting Schneider v. Fried, 320 F.3d 396, 405
(3d Gr. 2003)). Second, to be reliable, the testinony nust be
based on “‘ nethods and procedures of science’ rather than on
‘subjective belief or unsupported specul ation’; the expert mnust

have ‘good grounds’ for his or her belief.” Inre Paoli RR

Yard PCB Litigation, 35 F.3d 717, 742 (3d Gr. 1994) (quoting

Daubert, 509 U.S. at 590). Third, the expert testinony nust
assist the trier of fact. Daubert, 509 U S. at 591. In other
wor ds, there nust be a proper “fit” between the proposed
testinony and the pertinent issues in the case. Schneider, 320
F.3d at 404. The expert testinony nust be sufficiently tied to
the facts of the case so that it will aid the jury in resolving a

factual dispute. U.S. v. Downing, 753 F.2d 1224, 1242 (3d Cir.

1985) .

It is the trial judge s responsibility to ensure that the
expert’s testinony satisfies these requirenents. Daubert, 509
U S at 589. Defendant urges the Court to find that Plaintiff’'s
expert’s testinony is inadm ssible because it fails the Daubert

test for relevance and reliability. The admssibility of an
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expert’s testinony, however, is best determned in a Daubert’
hearing or at the tinme of trial. Thus, the Court will refrain
from maki ng any determ nation regarding the expert’s testinony

until that tine.

CONCLUSI ON

For the foregoing reasons, Defendant’s Mtion for Summary
Judgnent is GRANTED I N PART and DENI ED I N PART. Defendant’s
Motion in regard to the strict liability design defect and
failure to warn clains is GRANTED. Defendant’s Mtion in regard
to the manufacturing defect clainms, both in strict liability and
in negligence, is GRANTED. Defendant’s Motion in regard to the
negligent design and failure to warn clains is DEN ED
Def endant’s Motion in regard to the breach of warranty claimis

DENI ED. An appropriate order follows.

" A Daubert hearing refers to a pretrial hearing where a court

determ nes whether a proffered expert’s testinony is relevant and reliable and
t hus admi ssi bl e.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CASSANDRA ROBI NSON, et al ., : ClVIL ACTION
Plaintiffs,
V.
No. 07-CV-3837
M DWEST FOLDI NG PRODUCTS
CORP, et al .,

Def endant s.

ORDER
AND NOW this 2nd day of April, 2009, it is hereby

ORDERED t hat Defendants’ Mdtion for Sunmary Judgnent pursuant to
Federal Rule of G vil Procedure 56(c) (Doc No. 24) is GRANTED IN
PART and DENI ED IN PART. Defendant’s Mdtion in regard to the
strict liability design defect and failure to warn clains is
GRANTED. Defendant’s Mdtion in regard to the manufacturing
defect clainms, both in strict liability and in negligence, is
GRANTED. Defendant’s Mdtion in regard to the negligent design
and failure to warn clains is DENIED. Defendant’s Mtion in

regard to the breach of warranty claimis DEN ED

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.




