IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
HEALTH ROBOTI CS, LLC, et al.,
Plaintiffs, E CIVIL ACTI ON
V. E No. 09-cv- 0627
JOHN A, BENNETT, et al .,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Decenber 22, 2009

Thi s di spute has been brought before the Court on Defendant
Itochu International’s Mtion to Dismss Plaintiffs’ Third
Amended Conpl aint (Doc. No. 96) pursuant to Federal Rule of Cvil
Procedure 12(b)(6). For the reasons set forth bel ow, Defendant’s
Motion shall be GRANTED

Backgr ound?

Both sides of this case have nunerous parties. Plaintiffs
Heal th Robotics, LLC (“HRLLC’), Health Robotics North Anerica,
LLC (“HRNA"), and HR Investors, LLC (“HR Investors”), are
Del aware limted liability conpanies with offices in the state of
Texas. The individual Plaintiffs, Jack R senhoover and Peter

Canp, are both nmenbers of HRLLC, HRNA, and HR | nvestors.

Ynline with a Fed. R Cv. P. 12(b)(6) Mdtion to Dismiss, all factua
all egations are viewed in the |light nost favorable to the non-noving party.
Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008) (citations
omtted).




Plaintiff Ri senhoover resides in Texas, and Plaintiff Canp
resides in Florida. Defendants Devon Robotics, LLC, Devon

I nternational G oup, and Devon Medical, Inc. (“Devon Mdical”)
are all Pennsyl vania Corporations operating in the Commonweal th
of Pennsylvania. Defendant Bennett is a Pennsyl vania resident
and the owner of all of these entities, which operate as an
integrated enterprise and/or as alter egos of each other.

Def endant Itochu International, Inc. (“lItochu”) is a Japanese
Corporation with its principal place of business in New York, and
is registered with the Pennsyl vania Departnent of State as a
foreign corporation authorized to regularly conduct intrastate
busi ness in the Comonweal t h.

At issue inthis case is the distribution of three nedical

machi nes devel oped by Heal th-Robotics s.r.l., an Italian conpany
that is not a party to this action: CytoCare, i.v. Station, and
CytoCare for nonoclonal antibodies. |In the spring of 2008,

Plaintiff HRNA was the exclusive North Anerican distributor of
the CytoCare robot, which prepares hazardous, patient-specific
chenot her apy nedi cati ons and ot her intravenous conbi nations, and
reduces the human handling of these drugs during their
preparation. HRNA also held the exclusive option, until at |east
August 15, 2008, to becone the sole distributor of i.v. Station
and CytoCare for nonocl onal anti bodi es.

The rel ati onship between Plaintiffs and Defendants dates



back to the spring of 2008, when Defendant Bennett approached
Plaintiffs Ri senhoover and Canp to informthemthat Defendant
Itochu was interested in partnering wwth Plaintiffs to distribute
CytoCare, i.v. Station, and CytoCare for nonocl onal antibodies.
Followi ng this discussion, Itochu and Plaintiffs did, in fact,
enter into an agreenent for the distribution of the CytoCare
robot. Further, Defendants and Plaintiffs allegedly agreed to
becone joint venturers in obtaining a distribution contract with
Heal t h- Robotics s.r.l. for the sale of i.v. Station and CytoCare
for nonoclonal antibodies. In formng this relationship,
Plaintiffs believed that they were becom ng partners in this
undertaki ng with Defendants and that Defendants woul d act as
their agent in the negotiations with Health-Robotics s.r.|.
Plaintiffs el aborate on this relationship by noting that

Def endants had the ability to bind Plaintiffs and alter their

| egal obligations. Plaintiffs further claimthat in exchange for
Plaintiffs providing their existing distribution network and
relationship with Health-Robotics s.r.l., Defendants were to
provi de noney to guarantee purchases from Healt h-Robotics s.r.|.,
whi ch was a prerequisite for obtaining the distribution
agreenents for i.v. Station and CytoCare for nonocl onal
antibodies. Finally, Plaintiff HRLLC also issued a certificate
reflecting an equity interest in HRLLC to Defendant |tochu and

of fered such a certificate to Defendant Bennett, who requested



that the certificate be issued to Devon Medical instead.

Def endants did negotiate with Health-Robotics s.r. 1.,
starting during the period in which HRNA still had an excl usive
option to obtain the distribution contracts for i.v. Station and
CytoCare for nonoclonal antibodies. Plaintiffs believed, and
claimthat Defendants regularly reinforced the belief, that
Def endants were negotiating on behalf of both thensel ves and
Plaintiffs. Due to these assurances, Plaintiffs did not seek
ot her partners for potential ventures with Health-Robotics s.r.|.
I nstead of negotiating on Plaintiffs behalf, however, Defendants
al | egedl y began negotiating on their own behalf and signed a
di stribution agreenent with Health-Robotics s.r.|l. soon after
Plaintiff HRNA s exclusive option period expired. Defendants
becane the exclusive distributors of CytoCare, CytoCare for
nmonocl onal antibodies, and i.v. Station, and Heal t h- Robotics
s.r.l. ended its business relationship with Plaintiff HRNA
Plaintiffs allege that they were further damaged by Defendants’
di scl osure of Plaintiffs’ confidential information to Health-
Robotics s.r.|.

Plaintiffs seek to recover for breach of fiduciary duty,
tortious interference with prospective contractual relations, and
prom ssory estoppel. Defendant Itochu has filed a Mdtion to
Dismss, claimng that Plaintiffs have not stated a claimon
which relief can be granted, and seeking dism ssal of all of
Plaintiffs' clains against it.

St andar d
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Federal Rule of G vil Procedure 12(b)(6) requires a court to
dismss a conplaint if the plaintiff has failed to “state a claim
on which relief can be granted.” 1In evaluating a notion to
dism ss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283, 286 (1986). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint

must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,
555 (2007). In order to do so the plaintiff nust show that his
right torelief is at least “plausible.” Ashcroft v. Igbal, 129

S. C. 1937, 1949 (2009); Twonbly, 550 U.S. at 570. This
requires nore than a “fornmulaic recitation of the elenents of a
cause of action,” Twonbly, 550 U. S. at 555, and the conpl aint
must al l ege facts “suggestive of” the elenents of the cause of

action in order to survive a notion to dism ss. Phillips v.

County of Allegheny, 515 F.3d 224, 232-33 (3d Cr. 2008).

Di scussi on

Breach of Fiduciary Duty
In order to state a claimfor breach of fiduciary duty, a
plaintiff must show, first, that a fiduciary rel ationship existed

between the parties. See Basile v. H& R Block, Inc., 761 A 2d

1115, 1119-1122 (Pa. 2000) (concluding that no fiduciary

relationship existed, and, therefore, the plaintiff could not



mai ntain an action for breach of fiduciary duty).? Further, a
plaintiff must show that the defendant negligently or
intentionally failed to act in good faith or solely for the
benefit of the plaintiff in all manners for which the defendant
was enpl oyed, that the plaintiff was injured as a result of this
failure, and that the defendant’s failure to act as a fiduciary
was a real factor in bringing about the injury to the plaintiff.

Dinger v. Allfirst Financial, Inc., 82 F. App’ x 261, 265 (3d Gr

2003) .

In the present case, Plaintiffs allege that all Plaintiffs
were owed a fiduciary duty as a result of the parties’
participation in a joint venture and as a result of Defendants
agreeing to act as agents for Plaintiffs in their negotiations
with Health-Robotics s.r.l. Plaintiffs further assert that

Def endant s Devon Medical and Itochu owed a fiduciary duty to

’For the pur pose of deciding whether Plaintiffs have stated a claimon
which relief can be granted, we will apply Pennsylvania law. A federal court
sitting in diversity is to apply the law of the forumstate. Erie RR Co. V.

Tompkins, 304 U S. 64, 78-80 (1938); Schering Corp. v. Sun Ray Drug Co., 320
F.2d 72, 76 (3d Gr. 1963). This includes the application of that state’'s
choice of law doctrine. Klaxon Co. v. Stentor Mg. Co., 313 U S. 487, 496
(1941). Athough Plaintiffs chose to file this case in the Eastern District
of Pennsyl vani a, and have not nade any argument that another state’s |aw
shoul d apply or even provided this Court with sufficient information to
undertake a choice-of-law analysis, Plaintiffs state that they “do not concede
t hat Pennsylvania |aw applies.” W find this statenent to be frustrating, at
best. Causes of action do not nerely float in the ether, but, rather, are
jurisdictionally limted and may well vary dependi ng on which jurisdiction's
law applies to the case. Plaintiffs’ assertion that they have stated a claim
whil e sinmultaneously refusing to identify what state’s |law provides themw th
this claimseens nore indicative of petty contentiousness than zeal ous
advocacy. G ven, however, that Plaintiffs thensel ves argue that they have
stated a claimon which relief can be granted by citing Pennsylvania |aw, and
given that Plaintiffs have not nade any argunent as to why any other state's

[ aws shoul d apply pursuant to Pennsylvania s choi ce-of -1 aw anal ysis, we will
apply Pennsylvania | aw for the purposes of Defendant’s Mdtion to Dismss.
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HRLLC as a result of their becom ng menbers of this conpany. ® As
Plaintiffs have not successfully alleged the breach of any
fiduciary duty, their claimnust be dismssed.

We turn, first, to the creation of a fiduciary duty by
undertaking a joint venture. A joint venturer “owes a fiduciary
duty of the utnost good faith and nust act toward his associate

W th scrupul ous honesty.” Snell baker v. Herrmann, 462 A 2d 713,

718 (Pa. Super. Ct. 1983). A joint venture nust be explicitly
formed, and cannot be inplied in | aw Id. at 716. 1In order to
forma joint venture, each party nust nmake a contribution, the
profits nust be shared, and there nust be nutual control of the
venture. 1d. Further, a joint venture generally only involves a
single transaction rather than a continui ng course of business.
Id.

Plaintiffs have not sufficiently alleged that a joint
venture exi sted between any of Plaintiffs and any of Defendants.
The first area of concern with Plaintiffs’ Conplaint® is that
al though it noves point by point through the elenents of the

cause of action, it nerely asserts that each elenent is net and

3al though this distinction is not entirely clear on the face of
Plaintiffs’ Third Anended Conplaint, Plaintiffs explicitly drawthis
distinction in their Response to Defendant’s Mdtion to Disniss, and defend
their Conplaint on this ground. This Court, therefore, will analyze the claim
for breach of fiduciary duty on the basis of menbership in the limted
liability conpany as operating solely to create a fiduciary duty between HRLLC
and Defendants |Itochu and Devon Medi cal .

“Plaintiffs have filed a Conpl aint as well as three Anmended Conpl aints
n this action. For brevity's sake, and because the Third Amended Conpl ai nt
s the only one relevant to our consideration of Defendant’s Mdtion to
Dismiss, Plaintiffs’ Third Anmended Conplaint will be referred to sinply as the
“Conplaint” in this Menorandum



does not provide any context or facts that make pl ausible the
conclusion that a joint venture was fornmed. Plaintiffs do not,
for exanple, specify when and where the joint venture was forned
or whether it was pursuant to a witten or oral agreenent.
Rat her, Plaintiffs sinply state that this venture was forned
W t hout stating which of the five Plaintiffs and five Defendants
were a part of it. Plaintiffs’ allegation that the profits were
to be shared is simlarly devoid of any detail or factua
al | egations suggestive of such an arrangenent. Plaintiffs
provide no information as to whether all Defendants and al
Plaintiffs were to participate in this profit sharing, how the
profits were to be divided, or the tine period during which this
profit sharing was to occur. Especially in a case with so many
parties to the alleged joint venture, such broad | anguage
asserting sinply that Plaintiffs and Defendants were to share in
the profits strikes this Court as insufficient to nmake such a
claimplausible. Plaintiffs, therefore, have not sufficiently
pl ed the existence of a joint venture.

In addition to failing for its conplete |ack of detail,
Plaintiffs’ Conplaint fails, as a matter of law, to plead at
| east two of the elenments of a joint venture. First, the
contributions that were to be made as part of the joint venture
had not yet occurred. Plaintiffs do allege that each side was to
meke a contribution, with Plaintiffs supplying their existing
contracts and additional sales efforts for the new products, and

Def endants perform ng the negotiations and providi ng the noney
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necessary to begin distributing these new products. Wat this
descri bes, however, is nore in line wwth the planning of a future
joint venture than the undertaking of a current joint venture.
In order to give rise to fiduciary duties, a joint venture nust
actually be in progress. Plaintiffs’ belief that Defendants were
going to contribute to the venture is not sufficient to create a
joint venture if Defendants did not actually contribute.
Plaintiffs claimthat Defendants never did, in fact, negotiate on
behal f of Plaintiffs, nor did they provide noney to secure
distribution rights for Plaintiffs; instead, Plaintiffs allege
t hat Defendants acted solely for thenselves in these
negotiations. G ven that Defendants never actually nade any
contribution, no joint venture was ever created, and the parties
only had di scussions about formng a future joint venture.
Plaintiffs’ claimalso fails in its discussion of nutual
control over the venture. Although Plaintiffs do state that
there was nutual control, they also state that Defendants were
conducting the negotiations wthout the participation of
Plaintiffs and that Defendants had the ability to alter
Plaintiffs' legal rights and obligations. Indeed, Plaintiffs
note that over the extensive period of negotiations between
Def endants and Heal t h-Robotics s.r.l., Plaintiffs did not receive
any nore than cursory updates that negotiations were proceedi ng.
This is not indicative of a joint venture with nutual control.
Because none of the facts that Plaintiffs allege are suggestive

of, or even consistent with, mutual control over the venture, we
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cannot find that a joint venture exi sted.

Plaintiffs' allegations of a joint venture sinply consist of
a series of conclusory statenents that seek to establish each
el ement of a cause of action, but fail to provide any facts or
context that can lead this Court to conclude that their right to
relief is plausible. Further, the factual allegations that
actually do appear in the Conplaint fail to establish, and in
some cases even contradict, the elenents required to plead the
exi stence of a joint venture. Plaintiffs, therefore, cannot
establish that Defendants owed a fiduciary duty to Plaintiffs by
virtue of any participation in a joint venture.

Plaintiffs also attenpt to provide the basis for Defendants’
fiduciary duty by establishing the existence of an agency
rel ati onship between thensel ves and Defendants. |If an agency
relationship exists, a fiduciary relationship also exists, and
the agent nust “act with the utnost good faith in furthering and
advancing the principal’s interests.” Basile, 761 A 2d at 1120.
To establish an agency rel ationship, there nust be sone sort of
mani festation by the principal that the agent shall act for him
t he agent nust accept this responsibility, and the parties nust
agree that the principal will be in control of the relationship.

ld.; see also dayton v. MCullough, 670 A 2d 710, 713-14 (Pa.

Super. C. 1996). The party asserting the exi stence of an agency
rel ati onship has the burden of proving its existence. Basi | e,
761 A 2d at 1120.

Plaintiffs fail to establish the existence of an agency
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relationship. Again, Plaintiffs do not provide sufficient detail
in their pleadings. First, there is no information as to how the
agency rel ationship arose or which Defendants undertook to act as
agents for which Plaintiffs. Further, Plaintiffs have not given
any indication of which Defendants accepted the agency
relationship and how they did so. Throughout their Conplaint,
Plaintiffs repeatedly act as though Plaintiffs are all one entity
and Defendants simlarly operate as a single entity. Such broad,
conclusory allegations are insufficient to establish an agency
relationship, which requires an explicit agreenment between the
princi pal and the agent, and cannot exist as a free-fl ow ng,
casual relationship. Wthout any information regarding the
Plaintiffs’ manifestation that Defendants will be their agents,
Def endants’ acceptance of this relationship, or even which
parties were to act as agents for whom Plaintiffs have not
sufficiently pled the existence of an agency rel ationshi p.
Plaintiffs also fail to plead facts that, if true, would
establish that Plaintiffs acted as a principal in their
relationship with Defendants. Plaintiffs’ factual allegations do
not support a finding that Plaintiffs were actually in control of
this relationship. Plaintiffs’ Conplaint states that Plaintiffs
gave Defendants the power to bind themand alter their | egal
rel ati onships, and asserts that Plaintiffs were unaware of what
was happeni ng i n Defendants’ negotiations with Health-Robotics
s.r.l. Further, nowhere in Plaintiffs’ Conplaint do they claim

to have set boundaries for the negotiations, or to have
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control l ed Defendants’ conduct in these negotiations in any
manner. Indeed, all of Plaintiffs’ factual allegations weigh
against a finding that Plaintiffs exercised control over this

rel ati onship. Because the facts that Plaintiffs do plead fail to
support a finding that an agency rel ationship exi sted, but rather
are suggestive of the |lack of such a relationship, this cannot
formthe basis for any fiduciary duty.

Finally, Plaintiffs allege that Defendants Devon Medical and
Itochu owed a fiduciary duty to Plaintiff HRLLC based on their
menbership in HRLLC. As an initial matter, Delaware |law w ||
apply to this portion of the dispute, as it involves the internal
affairs of a foreign limited liability conpany. ® See 15 Pa.

Cons. Stat. Ann. 8§ 8581 (West 1995) (stating that the |law of the
state of organi zation applies to the internal affairs of a
foreign limted partnership); id. 8 8981 (applying the rules for
limted partnerships tolimted liability corporations). Under
Del aware | aw, the assignnment of conpany interest is sufficient to

make an individual or entity a nenber of a limted liability

5AIthough Def endant contends that this Court |acks subject matter
jurisdiction to adjudicate a claimfor breach of fiduciary duty based upon its
menbership in HRLLC, this argunent is without nmerit. Defendant cites Elf
Atochem N. Am, Inc. v. Jaffari, 727 A 2d 286 (Del. Ch. 1999), and Grace v.
Morgan, No. 03-5260, 2004 W. 26858 (Del. Super. C. Jan. 6, 2004), to provide
support for its assertion. Putting aside the question of whether a Del aware
statute could divest this Court of subject matter jurisdiction over a swath of
di versity cases, such an attenpt was not nade. Defendant appears to
m sunderstand the nature of the Del aware court system Delaware stil
mai ntai ns two separate trial-level courts: the Del aware Superior Court, which
is the state’s trial court with general jurisdiction, and the Del aware Court
of Chancery, which has jurisdiction over cases brought in equity. Any
di scussion of a “default” forumor a court with “exclusive” jurisdiction in
Elf Atochem and Grace addresses only the relationship between these two
separate state courts, and does not address the ability of these clains to be

brought in federal court if the requirenents of 28 U. S.C. § 1332 are net.
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conpany. Del. Code Ann. tit. 6, 8§ 18-301(b)(2) (2009). The
scope and liability for breaches of fiduciary duties in a limted
liability conmpany, however, can be altered or elimnated by the
conpany’s limted liability agreement. 1d. 8§ 17-1101(d)(2)
(2009) .

Plaintiffs have successfully pled that a fiduciary duty was
predi cat ed upon Defendants’ nenbership in HRLLC. First, the
i ssuance of a certificate of equity was sufficient to nake
Def endants Itochu and Devon Medi cal nenbers of the [imted
liability conpany. Further, Plaintiffs state that HRLLC s
agreenment creates fiduciary duties between its nenbers and the
conpany. Although Plaintiffs do not provide a copy of this
agreenment, nor do they detail the full extent of this fiduciary
duty, given the common nature of fiduciary duties in these
ci rcunstances, and given that we are bound to accept all of
Plaintiffs' factual allegations as true, the existence of a
fiduciary duty between Plaintiff HRLLC and Def endants Devon
Medi cal and Itochu can be described as at |east plausible.
Plaintiffs, however, only assert that Defendants’ nenbership in
HRLLC gives rise to a fiduciary duty to HRLLC. This Court need
not, therefore, consider whether other Plaintiffs were owed a
fiduciary duty by virtue of Defendants’ nenbership in HRLLC
G ven the existence of a fiduciary duty, we nust next turn to
whet her Def endants Devon Medi cal and Itochu breached this duty
owed to Plaintiff HRLLC

Plaintiff HRLLC fails to allege the factors required to

13



state a claimfor breach of fiduciary duty. Plaintiff
sufficiently alleges that Defendants intentionally failed to act
solely for the benefit of HRLLC. Plaintiff HRLLC, however, does
not clearly state what harmit suffered as a result of this
breach. As noted above, Defendant Itochu only owed a fiduciary
duty to HRLLC. HRLLC, therefore, nust show that it, and not sone
other Plaintiff, was harned by Defendant’s failure. Plaintiffs’
Conplaint is virtually silent on this issue. The harm conpl ai ned
of in the Conplaint is that “Plaintiffs did not seek and obtain
ot her partners or financing for the desired expanded contract ual
relationship with [Health-Robotics s.r.l.] in reliance upon
Def endants’ representations.” (Third Am Conpl. 5.) It was
HRNA, however, and not HRLLC that had the contract for the
distribution of CytoCare and had the exclusive negotiation period
with Heal th-Robotics s.r.l. for i.v. Station and CytoCare with
nmonocl onal antibodies. Plaintiffs have not pled any facts that
di scuss their connection with each other or even support an
inference that a harmto HRNA would also be a harmto HRLLC. As
Plaintiff HRLLC was the only entity owed a fiduciary duty, any
harm caused by a breach of this fiduciary duty nust have been
suffered by HRLLC in order to provide it wth a cause of action.
G ven the contents of Plaintiffs’ Conplaint, this Court cannot
say that it is plausible that HRLLC specifically was harnmed by
any breach of Defendants’ fiduciary duties to it.

Plaintiffs have not established that a joint venture was

undertaken nor that an agency rel ationship was created. Because
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Plaintiffs have not alleged the existence of a fiduciary
rel ati onship between any of Defendants and Plaintiffs HRNA HR
| nvestors, Risenhoover, or Canp, these Plaintiffs have failed to
state a claimon which relief can be granted for breach of
fiduciary duty. Further, although Plaintiffs’ Conplaint
sufficiently pleads a fiduciary duty between Plaintiff HRLLC and
Def endants Itochu and Devon Medical, the claimfor breach of
fiduciary duty also fails as to this Plaintiff due to Plaintiffs’
failure to plead that HRLLC suffered any harmfromthe alleged
breach. Al of Plaintiffs’ clains against Defendant |tochu for
breach of fiduciary duty, therefore, are dism ssed.
Tortious Interference with Prospective Contractual Rel ations

In order to state a claimfor tortious interference wwth a
prospective contractual relation the plaintiff nust show that
there was a prospective contractual relationship, that the
def endant acted with the intent of harmng the plaintiff by
preventing the relationship fromformng, that the defendant
acted without a privilege or justification, and that the

plaintiff suffered actual damages. Kachmar v. Sungard Data Sys.,

Inc., 109 F.3d 173, 184 (3d Cr. 1997); see also Thonpson Coa

Co. v. Pike Coal Co., 412 A 2d 466, 471 (Pa. 1979). 1In order to

establish that there is a prospective contractual relationship
the plaintiff nust show “nore than a nere hope” that the
contractual relationship would cone to fruition; he nust show
that there is “an objectively reasonable probability that a

contract will cone into exi stence.” Kachmar, 109 F.3d at 184.
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Plaintiffs fail to successfully allege that Defendants have

tortiously interfered with a prospective contractual relation, as
they do not allege the existence of a prospective contractual
relationship. As stated above, Plaintiffs nust establish that
there is a “reasonable probability” that the contract will be
formed. Plaintiffs ask this Court to find that a prospective
contractual relationship exists due to the fact that HRNA had an
exi sting contract wth Heal th-Robotics s.r.l. for the
distribution of CytoCare, as well as the exclusive option to
negotiate for future distribution contracts of two ot her goods.
Plaintiffs claimthat had they not been m sl ed by Defendants,
t hey woul d have actively negotiated for these contracts, and
woul d have obtained them This, however, is insufficient to
establish a reasonabl e probability that the contract would have
come about .

Al t hough Plaintiffs and Defendants both devote extensive

argunents to the applicability of Kachmar v. Sungard Data

Systens, 109 F.3d 173 (3d G r. 1997), that was a case in which
the plaintiff had already begun negotiating with a third party
when the alleged interference occurred. At the tine that

Def endants allegedly interfered in the instant case, Plaintiffs
had not started negotiating wth Health-Robotics s.r.l. Even

t hough the negotiations in Kachmar were still in the prelimnary
stages, the fact that the plaintiff had actually engaged in
negoti ati ons nakes the anal ysis distinguishable fromthe instant

case. The Pennsylvania Suprenme Court dealt with facts much nore
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simlar to the one at bar in Thonpson Coal Co. v. Pike Coal Co.,

412 A 2d 466 (Pa. 1979). In that case, the plaintiff had a year-
to-year |lease that was set to automatically renew until ten years
after the | ease was signed. The defendant, however, secured the
rights to the property followng the end of the plaintiff’s |ease
only seven years into the plaintiff’s ten-year term The
plaintiff attenpted to bring suit for tortious interference with
prospective contractual relations, claimng that defendant’s
conduct prevented it fromcontinuing its relationship with the
third-party | essors. The court found, however, that although the
plaintiff m ght have had “sonme expectation” of formng a contract
based on his past relationship with the lessors, this was not
sufficient to forma “reasonabl e basis” to believe that a new

contract woul d be forned. Thonpson Coal , 412 A . 2d at 471-72.

The plaintiff, therefore, did not have a prospective contractual
relation wwth the | essors and the court did not need to reach the
guestion of whether the defendant’s conduct rose to the |evel of
a tortious interference.

Turning to the present case, Plaintiffs plead nothing about
any relationship with Health-Robotics s.r.|l. other than HRNA's.
If any Plaintiff had a reasonabl e expectation of formng a
contract, therefore, it would be Plaintiff HRNA. As did the

plaintiff in Thonpson Coal, Plaintiff HRNA had an existing

relationship with a third party and appeared to have sone
expectation of continuing that relationship. This, however, does

not rise to the level of an “objectively reasonable probability”

17



that a future contract would cone into existence. The fact that
HRNA had an excl usi ve bargai ning period during which the all eged
tortious interference occurred does not change the outcone here.
An opportunity to negotiate is far different froma probability
that a contract wll be fornmed, especially if negotiations have
not even begun yet. Further, the fact that Heal t h- Robotics
s.r.l. may have inproperly negotiated with another party during
this exclusive negotiation period, or that Defendants may have
acted in bad faith to secure the ability to negotiate with
Heal t h- Robotics s.r.l., is irrelevant to whether Plaintiffs had a
reasonabl e expectation that a future contract would be forned
wi th Health-Robotics s.r.I. Plaintiffs plead nothing to indicate
nore than that they had a hope that, absent Defendants’ conduct,
a future contract would have been fornmed wth Heal t h- Robotics
s.r.l. In the absence of a reasonable expectation that this
woul d be conpl eted, however, Plaintiffs claimnust fail.
Plaintiffs do not allege that they had engaged in any
negotiations with Heal th-Robotics s.r.l. and are able to point
only to HRNA's previous contract with Health-Robotics s.r.l. and
excl usive negotiation period as providing a prospective
contractual relationship. As these do not provide an objectively
reasonabl e probability that a future contract woul d be forned,
they cannot form a prospective contractual relation with which
Def endants could tortiously interfere. Plaintiffs’ claimagainst
Def endant Itochu for tortious interference with prospective

contractual relations, therefore, nust be dism ssed.
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Prom ssory Estoppe

A claimfor prom ssory estoppel requires that the plaintiff
show t hat the defendant nade a prom se that he shoul d have
reasonably expected to induce the plaintiff to act or refrain
fromacting, that the plaintiff actually relied on the prom se
and either took, or refrained fromtaking, action, and that
enforcing the promse is the only way to avoid injustice. Crouse

v. Cyclops Indus., 745 A 2d 606, 610 (Pa. 2000). Inportantly,

the prom se that the defendant makes and on which the plaintiff
relies nust be a promse to do sonething in the future.

Commpbnweal th, Dep't of Pub. Welfare v. Sch. Dist. of Phila. , 410

A 2d 1311, 1314 (Pa. Commw. Ct. 1980) (citing Langer v. Superior

Steel Corp., 161 A 571 (Pa. Super. C. 1932)). |If the prom se

is sinply a statenent of present fact, the claimis one of
equi t abl e estoppel, which is not a cause of action in

Pennsylvania. |d.; see also Pelaso v. Kistner, 970 A 2d 530, 533

(Pa. Commn. Ct. 2009).

Plaintiffs have failed to state a claimfor promssory
estoppel. Although Plaintiffs Conplaint does state that
Def endants promsed to act on Plaintiffs’ behalf in negotiating
with Heal th-Robotics s.r.l., and that Plaintiffs relied on this
promse to their detrinment, Plaintiffs fail to show how injustice
coul d be avoided by enforcing the promise. Cains for promssory
estoppel generally arise out of promses that are still capable
of being enforced, such as to provide insurance along with a

nortgage contract, e.qg., Shoemaker v. Commonweal th Bank, 700 A. 2d
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1003, 1007-08 (Pa. Super. Ct. 1997), or not to open a conpeting

store, e.qg., Thatcher's Drug Store of Wst Goshen, Inc. v.

Consol . Supermarkets, Inc., 636 A 2d 156, 158-59 (Pa. 1994), or

to provide a certain anount of business, e.g. Crouse, 745 A 2d at

608-10. Al of these are prom ses that can be enforced after
their breach; a court can order a party to insure a client, or to
refrain fromopening a conpeting store in a particular |ocation,
or to provide the anbunt of business that it had promsed. 1In

t he present case, however, a prom se to negotiate on behalf of
anot her party cannot be enforced after the negotiations have been
conpleted. In this case, after reading Plaintiffs’ Conplaint we
are unsure of how the alleged prom se could be enforced so as to
avoi d injustice.

Further, an enforcenent of Defendants’ prom se does not
appear to be what Plaintiffs request. They do not ask that this
Court set aside the negotiations between Defendants and Healt h-
Robotics s.r.l. and order Defendants to undertake new
negotiations that will be on behalf of both Plaintiffs and
Def endants. Rather, Plaintiffs seek conpensatory danmages.
Damages in a prom ssory estoppel action, however, are |limted to

t he anmount spent in reliance on the prom se. Lobolito, Inc. v.

N. Pocono Sch. Dist., 755 A .2d 1287, 1292 & n.10 (Pa. 2000).

Plaintiffs do not claimthat they spent any noney in reliance on
Def endants’ prom se. |Instead, the only damage cl ai ned by
Plaintiffs is that they |ost noney that they could have ot herw se

made. Such specul ati ve danages of potential future profits are
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not available to Plaintiffs under a theory of prom ssory
est oppel .

The promise at issue in this case is not one that is capable
of equitable enforcenment. Further, Plaintiffs have not clai ned
any danmages that could be awarded pursuant to a theory of
prom ssory estoppel, nor have they pled facts that lead this
Court to believe that any damages are avail abl e, regardl ess of
whet her Plaintiffs’ Conplaint specifically requests them For
these reasons, Plaintiffs fail to state a claimof promssory
estoppel on which relief can be granted, and Count IIl nust also
be dism ssed as to Defendant |tochu.

Concl usi on

Al of Plaintiffs’ clains against Defendant |tochu nust be
dism ssed for failing to state a clai mupon which relief can be
granted. Plaintiffs have sufficiently pled the existence of a
fiduciary duty only between Plaintiff HRLLC and Def endant Itochu,
and, therefore, all other Plaintiffs’ clains for breach of
fiduciary duty agai nst Defendant Itochu nust be di sm ssed.
Further, Plaintiff HRLLC s claimfor breach of fiduciary duty
based on Defendant’s nenbership in the conpany is insufficiently
pled as it fails to state a harmthat was suffered specifically
by HRLLC. In addition, Plaintiffs have not established that
there were any prospective contractual relations with which
Def endant Itochu could tortiously interfere, requiring that Count
Il of the Conplaint be dismssed. Finally, Plaintiffs have not

clained any relief that can be granted pursuant to a prom ssory
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estoppel cause of action, and Defendant Itochu's Mdtion to

Dismss is granted as to this count as well.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
HEALTH ROBOTI CS, LLC, et al.,
Plaintiffs, E CIVIL ACTI ON
V. E No. 09-cv- 0627
JOHN A, BENNETT, et al .,
Def endant s.

ORDER

AND NOW this 22nd day of Decenber, 2009, upon
consi deration of Defendant Itochu's Mdtion to Dismss Plaintiffs’
Thi rd Amended Conpl aint (Doc. No. 100) and responses thereto, it
is hereby ORDERED that Defendant’s Mdtion is GRANTED and al |

cl ai ns agai nst Defendant Itochu are DI SM SSED.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.
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