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2 Although the record before me does not state the grounds on which Rainey’s attorney
sought to suppress the array,

3 In a separate jury trial, Rainey was also convicted of involvement in a robbery of Sun
Jewelry, also a Korean-owned store. The
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4 Rainey failed to show cause and prejudice for his procedural default. As Judge Scuderi
noted, ineffective assistance of counsel can constitute “cause” for a procedural default only if the
petitioner has either (1) presented an ineffective assistance claim to the state court, or (2) shown
cause and prejudice for the failure to pursue
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5 Rainey also raised a claim of newly discovered evidence of his innocence. This claim
was not previously litigated but was untimely under Rule 60(b). To the extent that it could
possibly be considered a second or successive habeas petition,

6 Rainey also filed during these proceedings a motion pursuant to Federal Rule of
Criminal Procedure 6(e)(3)(C), seeking discovery of all information in the possession of the
District Attorney’s Office concerning another witness at Rainey’s trial. This information is not
apparently relevant to Rainey’s claim regarding Lee’s identification of him. Because this rule is
inapplicable in the context of § 2254 or Rule 60(b), I denied this motion in a separate order on
July 30, 2007. Rainey, No. 06-4789 (docket entry #7). Rainey then filed two identical motions
related to that Rule 6 motion and the clerk’s office assigned one of the identical motions to a new
case number. I denied those motions as well. See Rainey, No. 06-4789 (Dec. 2, 2008); Rainey v.
Dist. Att’y’s Ofc., No. 08-4647 (E.D. Pa. Dec. 2, 2008).
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7 Rainey also claims that he is entitled to relief under Rule 60(b)(6). However, Rainey has
already filed two actions for relief under 60(b)(6) and, aside from his arguments pursuant to Rule
60(b)(3) and (4), has not since that time identified any new reasons justifying relief.

8 The trial transcript reveals that, after the jury had returned its verdict, Rosen retrieved
certain evidence, apparently including the photo array, from the trial court because the District
Attorney’s Office needed this evidence for an upcoming homicide trial involving another
defendant. (Pet’r’s Am. Mot., Ex. A at 34-35, Sept. 21, 2009 (excerpt of trial transcript).) Rainey
appears to argue that, in doing so, the ADA made the photo array unavailable to Rainey or to the
reviewing courts. (Pet’r’s Am. Mot. ¶ 5.)

I note that, in his August 11, 2005, Rule 60(b) motion, Rainey argued that the reason the
array was not part of the record on direct appeal was because his attorney on direct appeal,
Kalvin Kahn, had negligently failed to request it. Rainey included an affidavit to this effect,
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signed by Kalvin Kahn, as an exhibit to the Rule 60(b) motion. Petitioner’s Motion at 6, Rainey,
2006 U.S. Dist. LEXIS 74314.

9 When Rainey has made similar arguments in the past, courts have interpreted him as
referring only to the state courts. See Rainey, No. 05-182, slip op. at 1 n.1; Rainey, No. 338 EDA
2004, slip op. at 1.
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10 The holdings in Montgomery v. Brierley, 414 F.2d 552, 555 (3d Cir. 1969), and in
United States ex rel. Thomas v. Maroney, 406 F.2d 992, 994-95 (3d Cir. 1969), which Rainey
cites in his most recent amended motion, are not in conflict with my position. In those cases the
Third Circuit reversed, on appeal, the district court’s denial of a petition for habeas corpus relief
because the district courts had not clearly consulted all of the facts before them that were relevant
to the procedural or substantive grounds on which the applications were denied. I am unaware of
any Third Circuit precedent stating that a district court must consider all facts relevant to the
merits of a habeas claim before it dismisses that claim on unrelated procedural grounds.
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11 In Slack, the Supreme Court held that a “habeas petition filed in the district court after
an initial habeas petition was unadjudicated on its merits and dismissed for failure to exhaust
state remedies is not a second or successive petition” within the meaning of § 2244. 529 U.S. at
485-86. However, when a petition pursuant to § 2254 is dismissed as procedurally defaulted, as
Rainey’s first petition was, any subsequent petition pursuant to § 2254 is properly regarded as
second or successive. See, e.g., Carter v. United States, 150 F.3d 202, 205-06 (2d Cir. 1998).
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I do not believe that a jurist of reason would find it debatable that, to the extent that

Rainey’s motion presents claims for relief under § 2254, the motion is an unauthorized successive

habeas petition as described in § 2244(b). It is undisputed that Rainey has filed a previous petition

pursuant to § 2254, which was dismissed as procedurally defaulted.11 Therefore, the court will not

issue a certificate of appealability with respect to Rainey’s habeas claims.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KYLE RAINEY,
Petitioner,

v.

DISTRICT ATTORNEY’S OFFICE OF
PHILADELPHIA et al.,

Respondents

:
:
:
:
:
:
:
:
:
:

CIVIL ACTION

No. 09-2537

ORDER

And now, this 10th day of December, 2009, upon careful consideration of petitioner Kyle

Rainey’s motion to set aside the dismissal of his previous petition for federal habeas relief (Doc.

#1), the District Attorney’s response (Doc. #6), petitioner’s amended motion (Doc. #7),

petitioner’s reply (Doc. #9), and petitioner’s subsequent amendments (Doc. #10, 11), it is hereby

ORDERED that:

1. Petitioner’s Rule 60(b) motion for relief from the dismissal of his first
§ 2254 motion is DENIED and DISMISSED.

2. Petitioner’s Hazel-Atlas motion for relief from the dismissal of his first
§ 2254 motion is DENIED and DISMISSED.

3. Petitioner’s miscellaneous other requests—for an evidentiary hearing,
appointment of counsel, appointment of an expert, and for discovery —are
DENIED as moot.

4. Respondent’s motion for an injunction against subsequent habeas filings is
DENIED.

5. There is no basis on which to grant a certificate of appealability.

6. The clerk shall CLOSE this case for statistical purposes.

/s/ William H. Yohn Jr.
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William H. Yohn Jr., Judge


