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Plaintiff Joseph T. Hayes, MD., is a physician
specializing in occupational nedicine. On Novenber 6, 2001, he
al l eges that he was struck by a hospital door and suffered
di sabling cervical and l|unbar injuries. In February 2002, Dr.
Hayes made a claim against his disability policy. As part of the
initial claimevaluation, Dr. Hayes all eges that he discl osed
t hat he continued to work five hours a week after his accident
perform ng acupuncture. He also alleges that he disclosed in
2003 that he anticipated being able to performnedical file
reviews. Despite these alleged disclosures, the defendants found
Dr. Hayes to be totally disabled and began paying himdisability
benefits under his policy.

Dr. Hayes received disability paynents from March 2002
t hrough May 2006. In May 2006, his benefits were term nated on
the ground that he had been observed through surveill ance
perform ng activities inconsistent with his clainmed disability,

i ncludi ng engaging in the practice of nedicine. In Novenber



2006, Dr. Hayes’s insurance conpany referred his file to the New
Jersey Ofice of the Insurance Fraud Prosecutor.

Based on the term nation of his disability benefits,
Dr. Hayes filed this suit, bringing clains for breach of
contract, intentional msrepresentation, breach of fiduciary
duty, statutory bad faith under 42 Pa. C.S. § 8371, and
vi ol ati ons of the Pennsylvania Unfair Trade Practices and
Consuner Protection Act (“PaUTPCPL”), 73 P.S. § 201-1 et seq.

Al clains are asserted against three defendants: American
International Group (“AlIG), The United States Life Insurance
Conmpany in the City of New York (“U S. Life”), and Disability
Managenent Services, Inc. (“Di sability Managenent”).
Jurisdiction over this case is based in diversity.!?

Def endants AIG and U.S. Life (collectively “the noving
defendants”) have filed a notion to transfer this case to the
District of New Jersey or, in the alternative, to dismss all the
plaintiff’s clains except that for breach of contract. Defendant

Di sability Managenent has answered the conplaint, but also filed

! Before filing this suit, the plaintiff had brought an
earlier action concerning these sane events in the United States
District Court for the District of New Jersey: Hayes v. Am
Int’l Goup, No. 3:09-cv-2304 (D.N.J. filed May 14, 2009). This
suit was di sm ssed, sua sponte and w thout prejudice, for |ack of
jurisdiction because the conplaint did not adequately allege the
citizenships of the parties. After the dism ssal, Dr. Hayes
filed this suit in this Court.
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a joinder to the noving defendants’ notion. The Court will deny

the notion to transfer and grant, in part, the notion to dism ss.

The Mbotion to Transfer

The novi ng defendants argue that this case should be
transferred to the United States District Court for the District
of New Jersey under 28 U.S.C. 8§ 1404(a). Section 1404(a)
provi des: “For the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil
action to any other district or division where it mght have been
br ought . ”

In weighing a transfer under 8 1404(a), courts are not
limted to | ooking only at the conveni ence of parties and
Wi t nesses, but nmay consider any relevant factors that nmay bear on
whet her a transfer would be in the interests of justice. The
nmovi ng party bears the burden of establishing the need for a
transfer and, in ruling on such a notion, the plaintiff’s choice

of forum “should not be lightly disturbed.” Junmara v. State Farm

Ins. Co., 55 F.3d 873, 879 (3d Gr. 1995).

Sonme of the private interests that may be consi dered
include the plaintiff's choice of forum the defendant's choice
of forum whether the claimarose el sewhere; the conveni ence of
the parties as indicated by their relative physical and financial

condition; the conveni ence of w tnesses, although only to the
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extent that the witnesses may actually be unavailable for trial
in a particular forum and the |ocation of books and records to
the extent they could not be produced in a particular forum
Jumara, 55 F.3d at 879. Sonme of the public factors to be

consi dered include the enforceability of the judgnent; practical
considerations that could make the trial easy, expeditious, or

i nexpensive; the local interest in deciding | ocal controversies
at hone; the public policies of the fora; and, in diversity
cases, the famliarity of the trial judge with the applicable
state law. 1d.

In arguing for transfer, the noving defendants do not
contend that a transfer to New Jersey is necessary for the
conveni ence of the parties or witnesses. The noving defendants
state only that the District of New Jersey is “at |east as
convenient as, if not nore convenient” than the Eastern District
of Pennsylvania. Def. Br. at 13. Instead, the principal
argunent for transfer is that the operative facts underlying Dr.
Hayes’ s cl ainms took place in New Jersey and that New Jersey has a
public policy interest in seeing themtried in that forum These
argunents are not sufficient to warrant transfer.

The novi ng def endants argue that these clains arose in
New Jersey. They contend that Dr. Hayes’ disability policy was

i ssued while he was a New Jersey resident and delivered to himin



New Jersey.? Paynments under the policy were sent to an address
in New Jersey, as was the letter termnating his benefits.
Because the “vast majority” of operative facts took place in New
Jersey, the noving defendants argue that the plaintiff’s choice
of forum should be given little if any weight.

The novi ng defendants al so contend that New Jersey has
a strong public policy interest in having all instances of
i nsurance fraud occurring within its borders tried in its courts
and in having its law apply to the interpretation of insurance
contracts issued to its residents. They argue that New Jersey
law wi Il apply to many, if not all, of the clains here, and that
the case should be transferred because a New Jersey court will be

nmore famliar with New Jersey |aw.

2 The parties dispute whether Dr. Hayes is a resident of
Pennsyl vania or New Jersey. In the conplaint, Dr. Hayes all eges
that he is a resident of Pennsylvania. The noving defendants
contend that this is untrue and state that the address Dr. Hayes
gives in his conplaint (1452 Brownsville Road, Trevose, PA) is
not a residence, but an office building. The noving defendants
assert that, after Dr. Hayes was notified in Novenber 2006 that
his claimhad been referred to the New Jersey Ofice of the
| nsurance Fraud Prosecutor, Dr. Hayes attenpted to forestall an
i nvestigation by asserting in communications with his insurers
that he had been a resident of Pennsylvania for the preceding
five years. Def. Br. at 16-17. Dr. Hayes does not address these
allegations in his opposition brief, but reiterates that he is
currently a resident of Pennsylvania. The Court will not resolve
this factual dispute at this stage of the proceedings. Wether
Dr. Hayes is a resident of New Jersey or Pennsylvani a does not
affect diversity, because none of the defendants is alleged to be
a citizen of those states, nor does the issue need to be resol ved
to deci de the pendi ng notions.
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Wei ghi ng these argunments, the Court finds that they are
not sufficient to neet the noving defendants’ burden of show ng
that a transfer is warranted. Contrary to the noving defendants’
assertions, a significant nunber of the events at issue in this
| awsuit occurred in Pennsylvania. The conplaint states, and the
nmovi ng def endants have not disputed, that Dr. Hayes’ practiced
medi ci ne in Pennsylvania at the tine he becanme di sabl ed and t hat
his disability was caused by an accident at a Pennsylvani a
hospital. According to the noving defendants’ brief, one of the
reasons for the termnation of Dr. Hayes’ benefits was that he
was observed at nedical buildings in Norristown and Northhanpt on,
Pennsyl vani a, acting in a manner that indicated that he was
practicing nmedicine at these |ocations. Def. Br. at 6.

New Jersey’s asserted public policy interests in this
case are also insufficient to warrant a transfer. The defendants
have not expl ai ned how New Jersey’s ability to investigate
al l egations of insurance fraud concerning Dr. Hayes will be
af fected by whether this case proceeds in Pennsylvania or New
Jersey. The Court can see no reason why the forumin which this
case proceeds would affect any New Jersey investigation. The
Court also finds that, to the extent that New Jersey | aw applies
to this case (an issue the Court does not decide), that |aw can
be applied by this Court and does not require a transfer of the

case.



Considering all the private and public factors rel evant
to transfer, the Court finds that the noving defendants have not

met their burden of overcomng the plaintiff’s choice of forum

I[I. The Mtion to Dismss

The novi ng defendants seek to dismiss the clainms in the
conplaint for intentional msrepresentation, breach of fiduciary
duty, statutory bad faith under 42 Pa. C.S. § 8371, and
vi ol ations of the PaUTPCPL, 73 P.S. 8§ 201-1. The noving
def endants have not noved to dism ss the conplaint’s breach of
contract claim

In their briefs, the parties disagree as to whether New
Jersey or Pennsylvania | aw governs the conmmon law clains in the
conplaint. In arguing for a transfer to New Jersey, the noving
def endants assert that “New Jersey lawis likely to apply” to
this case under Pennsylvania’ s choice of |aw rules, but argue
that the clains at issue should be dism ssed under either
Pennsyl vania or New Jersey law. In responding to the notion to
di smss, Dr. Hayes takes inconsistent positions on choice of |aw
Al t hough the bad faith and consumer protection law clainms in the
conpl aint are expressly brought under Pennsylvania statutes, Dr.
Hayes states that he agrees with the defendants that his breach

of fiduciary duty claimshould be governed by New Jersey | aw



(which is nore favorable to his claim. Dr. Hayes is unclear as
to what | aw he contends governs his fraud claim

In resolving the notion to dismss, the Court will not
deci de which | aw governs the common | aw cl ains here. Neither
party has addressed the choice of |law issue in sufficient detail
to allowit to be decided now The choice of law issue will also

turn on factual issues concerning the nature and extent of the

parties’ contacts with New Jersey and Pennsylvania, which will be
better addressed at a | ater procedural stage. 1In resolving the
notion to dism ss, where appropriate, the Court will exam ne the

common |aw clainms in the conplaint under both New Jersey and
Pennsyl vania |aw, dismssing themonly if they fail to state a

clai munder both states’ | aw.

A Fr audul ent M srepresentati on d ai ns

Dr. Hayes all eges that the defendants commtted fraud
by m srepresenting in their disability policy that they would pay
benefits to Dr. Hayes until his seventieth birthday if he becane
di sabl ed, when in fact they “had no intention of continuing to
make total or residual disability paynments, nor did they at any
time intend to honor” the policies in question. Conpl. T 83-85.

Bot h New Jersey and Pennsyl vani a define fraud
simlarly. Under New Jersey law, a claimfor fraud requires

proof of five elenents: (1) a material msrepresentation of a
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presently existing or past fact; (2) know edge or belief by the
defendant of its falsity; (3) an intention that the other person
rely on it; (4) reasonable reliance thereon by the other person;

and (5) resulting damages. Bell Atlantic Network Servs., Inc. V.

P.M Video, 730 A 2d 406, 417-18 (N.J. Super. Ct. App. Div.
1999). Pennsylvania | aw requires proof of five simlar elenents:
(1) msrepresentation of a material fact; (2) scienter;

(3) intention by the declarant to induce action; (4) justifiable
reliance upon the m srepresentation by the party defrauded; and
(5) damage to the party defrauded as a proxinmate result of the

m srepresentation. Colaizzi v. Beck, 895 A 2d 36, 39-40 (Pa.

Super. C. 2006).

New Jersey and Pennsylvania |aw differ, however, as to
when fraud clains can be based on a failure to perform
contractual obligations, although both states allow such cl ains

under different circunstances. Conpare Lightning Lube, Inc. v.

Wtco Corp., 4 F.3d 1153, 1186 (3d G r. 1993) (under New Jersey

law, a fraud claimarising froma contract requires that a
plaintiff prove, not just a prom se to performthat was
unfulfilled, but that, “at the tinme the prom se to perform was
made, the prom sor did not intend to fulfill the promse”) with

Jahanshahi v. Centura Devel opnent Co., Inc., 816 A 2d 1179, 1186-

87 (Pa. Super. C. 2003) (under Pennsylvania law, a claim

al l eging “inproper performance of a contractual obligation
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(m sfeasance),” states a claimfor fraud, but a claimalleging
nmer e nonf easance of contractual obligations does not).

Regardl ess of which state’s |aw applies to the fraud
claimhere, Dr. Hayes has failed to adequately allege sufficient
facts to satisfy either the general pleading standards of Federal
Rul e of Civil Procedure 8 or the hei ghtened pl eadi ng st andards
for fraud required by Rule 9(b).3

Under Rule 8, a plaintiff’s conplaint nust contain a
“short and plain statement of the claimshowi ng that the pl eader
is entitled to relief.” Although detailed factual allegations
are not required, a plaintiff cannot satisfy Rule 8 nerely by
making “a formulaic recitation of the elenents of a cause of

action” or “naked assertions devoid of further factual

enhancement.” Ashcroft v. Igbal, 129 S. C. 1937, 1949 (U.S.

2009) (citing Bell Atlantic Corp. v. Twonbly, 550 U.S. 544, 555

(2007)). In evaluating a claimunder Rule 8, a court nust accept
all well-pleaded facts as true, but should disregard any | egal
concl usi ons; the court nmust then determ ne whether the facts

all eged are sufficient to show that Dr. Hayes has a “pl ausibl e

claimfor relief.” Fower v. UPMC Shadyside, 578 F.3d 203, 210

(3d Cr. 2009) (citing Igbal, 129 S. C. at 1949).

3 Because the Court finds that the fraud cl ai m does not
nmeet the requirenents of Rule 8 and Rule 9(b), whether considered
under New Jersey or Pennsylvania law, the Court will not address
t he defendants’ argunent that the fraud claimis barred by
Pennsyl vania’s “gi st of the action” doctrine.
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Under Rule 9(b), a plaintiff nmust plead with
particularity the circunmstances surroundi ng any all egations of
fraud. This requires that Dr. Hayes put the defendants on notice
of the “precise m sconduct with which they are charged.” Lumv.

Bank of Am, 361 F.3d 217, 224 (3d Cr. 2004). This usually

requires that a plaintiff allege “the essential factual
background that woul d acconpany the first paragraph of any
newspaper story -- that is, the ‘who, what, when, where and how

of the events at issue.” |In re Rockefeller Center Prop., Inc.

Sec. Litig., 311 F.3d 198, 217 (3d Cr. 2002) (internal quotation

omtted).

Here, Dr. Hayes’'s allegations of m sconduct fail to
satisfy either Rule 8 or Rule 9. Dr. Hayes alleges that, by
entering into agreenents and by accepting prem um paynents,
def endant Al G nade “representations of fact, opinion, intention,
and/or law’ that it woul d make paynents under the policy, but
that “[i]n fact, the Defendants had no intention of continuing to
make” such paynents, “nor at any time did they intend to honor
the individual disability policies in question.” Conpl. 1Y 83-
84. The conplaint states AIG “and/or” defendant Disability
Managenment “knew that it would not satisfy its disability benefit
obligation to Plaintiff” but instead AIGled Dr. Hayes “to
bel i eve benefits would be paid per the policy provisions.”

Compl . § 88. The defendants are also alleged to have willfully
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term nated Dr. Hayes benefits on the basis of a clains examner’s
opi nion that |acked a reasonable basis. Conpl. 1Y 87, 91. The
conplaint also refers, w thout explanation, to an unspecified
“conpany-w de pattern and practice” of fraud. Conpl. § 92.

Dr. Hayes’s allegations that the defendants entered
into the disability policy with no intention of honoring it and
began maki ng paynents under the policy with no intention of
continuing themare exactly the type of “formulaic recitations”
and “naked assertions” that are insufficient to state a claim
under Rule 8. Under lgbal, Dr. Hayes nust plead facts to support
his clainms of the defendants’ alleged intent and those facts mnust
be sufficient to make the claimplausible. Here, the only facts
Dr. Hayes alleges to support his allegations concerning the
defendants’ intent are that the defendants accepted their clains
exam ner’s findings and rejected Dr. Hayes's claim These facts,
even accepted as true, establish only that the defendants denied
the claimbut do not support Dr. Hayes’s all egations concerning
the defendants’ intent at the tine the policy was issued.

Having failed to satisfy the general pleading standards
of Rule 8, Dr. Hayes’'s fraud allegations also fail to satisfy the
hei ght ened pl eadi ng standards of Rule 9(b). Dr. Hayes’'s
all egations of fraud fail to specifically identify the
m srepresentations at issue, referring repeatedly to unspecified

“representations of fact, opinion, intention, and/or law.” To
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the extent specific msrepresentations are identified, the
conplaint fails to identify which defendant made them or when
they were nade. The conplaint’s unexplained reference to a
“conpany-w de” pattern and practice fails to explain what pattern
or practice is alleged or to which conpany it pertains.

The Court will therefore dismss the fraudul ent
m srepresentation claim (Count 111), without prejudice to

plaintiff’s right to re-plead it with sufficient specificity.

B. Pa. UFTCPL C aim

The PaUFTCPL creates a private right of action for
consuners who are subject to unfair nethods of conpetition and
unfair or deceptive acts or practices in the conduct of any trade
or coomerce. 73 P.S. 8 201-9.2. The statute defines twenty
speci fic exanples of such unfair or deceptive acts and contains a

“catch-all” provision that nakes it actionable to engage in “any
ot her fraudul ent or deceptive conduct which creates a |ikelihood
of confusion or of msunderstanding.” 73 P.S. 8§ 201-2(4).

The conpl ai nt does not specifically refer to the
statutory definitions in describing the defendants’ all eged
violations of the statute. It alleges that the defendants
fraudulently m srepresented the ternms of the policy; know ngly

advertised and sold their policy with fraudulent intent not to

provi de the descri bed coverage; and failed to conply with the
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terms of witten guarantees or warranties. Conpl. f 76. These
all egations inplicate both specific prohibitions in the statute
agai nst false advertising and failing to honor witten warranties
or guarantees, as well as the “catch-all” provision generally
prohi biting fraudul ent and deceptive conduct. See 73 P.S.

§ 201-2(4) (ix),(x),(xiv), (xxi).

These allegations are insufficient to satisfy the
general pleading standard of Rule 8.4 The allegations of
fraudul ent or deceptive conduct under the “catch-all” provision
of the PaUTPCPL fail for the same reasons as the allegations of
fraud, discussed above. Dr. Hayes has failed to plead facts
sufficient to nake plausible his allegation that the defendants
fraudul ently or deceptively issued his disability policy with no

intention of honoring it, as required by Twonbl ey and |gbal.

4 Courts have divided as to whether clains under the
PaUTPCPL nust neet the heightened pl eading requirenments of Fed.
R CGCv. P. 9(b), at least as to allegations of deceptive, but not
fraudul ent, conduct. Conpare Rubenstein v. Dovennuehle Mrtag.,
Inc., 2009 W. 3467769 (E.D. Pa. COct. 28, 2009) (holding that a
cl ai munder the “catch-all” provision of the PaUTPCPL requires
proof of the elenents of comon |aw fraud and nust neet the
pl eadi ng standards of Rule 9(b)) with Seldon v. Hone Loan Servs.,
Inc., 2009 WL 2394182 at *14-15 (E.D. Pa. Aug. 04, 2009) (holding
that a claimalleging only deceptive conduct under the PaUTPCPL’ s
“catch-all” provision does not require proof of the el enents of
common | aw fraud and need not neet the requirenents of Rule
9(b)). Because the Court has found that the PaUTPCPL claimfails
to nmeet the basic requirenents of Rule 8, the Court wll not
address at this tinme to what extent the PaUTPCPL cl ai ns nust al so
meet Rul e 9(b).
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The PaUTPCPL cl ains alleging fal se advertising and
di shonored warranti es and guarantees fail an even nore basic
requi renent for stating a claimbecause they fail to give the
defendants “fair notice” of the claimagainst them as required

since Conley v. G bson, 355 U S. 41, 47 (1957). The conpl aint

does not identify any advertising, warranty or guarantee issued
by any of the defendants.

The Court will dismss the PaUTPCPL cl aim (Count 11),
wi thout prejudice to plaintiff’s right to re-plead it with

sufficient specificity.

C. Exi stence of a Fiduciary Duty

The defendants have noved to dismss the claimfor
breach of fiduciary duty on the ground that neither Pennsyl vania
nor New Jersey recognizes a fiduciary duty owed by insurers to
insureds. Dr. Hayes does not address, and therefore tacitly
concedes, the defendants’ argunent that no such duty exists under
Pennsyl vani a | aw, but argues that it does exist under New Jersey
I aw.

Pennsyl vani a has recogni zed that an insurer nay owe a
fiduciary duty to its insured in specific circunstances, not
present here, such as when the insurer controls the defense of

litigation covered by the policy against the insured. See Cowden

V. Aetna Cas. & Sur. Co., 134 A 2d 223, 228 (Pa. 1957).
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Pennsyl vani a | aw, however, has not recognized a fiduciary duty
owed by insurers to insureds outside of these narrow

circunstances. Smith v. Berg, 2000 W. 365949 at *4 (E. D.Pa. Apr.

10, 2000) (“under Pennsylvania |law, insurers generally do not owe
a fiduciary duty to their insureds”) (collecting cases).

Unl i ke Pennsyl vania, New Jersey has inposed a fiduciary
duty upon insurers outside of the context of defending third-
party clainms. New Jersey inposes a duty of good faith and fair
deal i ng upon an insurer in processing and paying a claimfor
benefits and gives insureds a cause of action when that duty is

breached. Pickett v. Lloyd's, 621 A 2d 445 (N. J. 1993). The New

Jersey Suprene Court has described this as a fiduciary duty. 1d.

at 467.°

> In their reply brief, the defendants argue strenuously
that Pickett does not hold that an insurer owes a fiduciary duty
to an insured:

The New Jersey Suprene Court did not hold in
[ Pickett] that an insurer has a fiduciary
duty to the insured in any respect. Rather,
the court observed in dicta that insurers and
i nsurance producers have been held to higher
duties to their respective principals under
certain specified circunstances. . . . Again,
nowhere in the opinion does the [c]ourt
conclude that an insurer is a fiduciary of
its insured in arriving at a coverage

determ nation

Defs. Rep. Br. at 9. The defendants are incorrect. Pickett
explicitly bases its holding that an insurer owes a duty to its
insured to process clains in good faith on the existence of a
fiduciary duty between insurer and insured:
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Because New Jersey recognizes a claimfor breach of
fiduciary duty in cases like this one alleging an unreasonabl e
failure to pay a claim and because the Court is not deciding
choice of law at this stage of the proceedings, the Court wll
deny the defendants’ notion to dism ss the breach of fiduciary

duty claim

D. Bad Faith
The conplaint contains a claimfor statutory bad faith
under 42 Pa. C. S. 8§ 8371. The defendants seek dismi ssal of this
claimon the ground that the allegations of the conplaint do not
show conduct rising to the |evel of bad faith. Under
Pennsylvania law, to prevail on a claimunder § 8371, a plaintiff
must prove by clear and convincing evidence that the insurer had

no reasonabl e basis for denying benefits under the policy and

We are satisfied that there is a sufficient
basis in law to find that an insurance
conpany owes a duty of good faith to its
insured in processing a first-party claim
We begin by noting that every contract

i nposes on each party the duty of good faith
and fair dealing in its performance and its

enforcenent. . . . Agents of an insurance
conpany are obligated to “exercise good faith
and reasonable skill in advising insureds.”

.o Inplicit in that holding that the agent
of the insurer owes a fiduciary duty to the
insured is that the principal owes an equal

duty.
Pickett, 621 A 2d at 467 (enphasis added).
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that it knew or recklessly disregarded its |ack of a reasonabl e

basis in denying the claim Geene v. United Servs. Auto. Ass'n

936 A.2d 1178, 1189 (Pa. Super. Ct. 2007).

Here, Dr. Hayes all eges that the defendants had no
reasonabl e basis for denying his claimbecause they knew, at the
time that they found himto be totally disabled, that he was able
to work part-tinme and therefore acted unreasonably when they
term nated his benefits on the ground that he was observed to be
practicing nedicine. Dr. Hayes also alleges that the defendants
acted unreasonably in finding that he was no | onger disabl ed,
when both his treating physician and the defendants’ nurse
eval uator found himto have a herniated disk with nerve
i mpi ngenent. Conpl. 91 31-41, 44-45, 47-49, 62, 79-79.

These factual allegations, taken as true for purposes
of resolving the notion to dismss, are sufficient to state a
pl ausible claimat this stage of the proceedings that the
def endants acted unreasonably and in bad faith in denying his
claim The Court will therefore deny the defendants’ notion to

dismss the statutory bad faith claim

An appropriate Oder will be entered separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOSEPH T. HAYES, M D. ) ClVIL ACTI ON
V.
AMERI CAN | NTERNATI ONAL )
GROUP, et al. : NO. 09-2874

ORDER

AND NOW this 30th day of Novenber, 2009, upon
consi deration of the Mtion to Transfer or, in the Alternative,
Dismiss Certain Clainms (Docket No. 21), filed by defendants
American International Goup and The United States Life Insurance
Conmpany in the City of New York, and the joinder filed by
def endant Disability Managenent Services, Inc., and the
plaintiff’s opposition and the noving defendants’ reply thereto,
| T 1S HEREBY ORDERED, for the reasons set forth in a Menorandum
of today’s date, that the MOTION is DENIED I N PART and GRANTED I N
PART as fol | ows:

1. The Mdtion to Transfer this action to the United
States District Court for the District of New Jersey is DEN ED;

2. The Motion to Dismss is GRANTED as to the
plaintiff’s clains for fraudul ent m srepresentati on and for
vi ol ations of the Pennsylvania Unfair Trade Practices and
Consuner Protection Act, 73 P.S. 8 201-1 et seq. These clains

are DI SM SSED W THOUT PREJUDI CE.



3. The Motion to Dismss is DENIED as to the
plaintiff’s clains for breach of fiduciary duty and for statutory

bad faith under 42 Pa. C. S. 8§ 8371.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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