IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
DEVON ROBOTICS, et al.
Plaintiffs, E CIVIL ACTI ON
v, E No. 09- cv- 3552
GASPAR DEVI EDVA, et al .,

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Novenber 30, 2009

Before the Court is Defendant, Gaspar DeViedna's, Mdttion to
Di smiss First Arended Conplaint (Doc. No. 10) pursuant to Federal
Rul es of Civil Procedure 12(b)(1) and 12(b)(6), and responses
thereto (Doc. Nos. 18, 19, 21). For the reasons set forth in
this Menorandum the Court grants Defendant’s Mdtion in part and
denies in part.

| . BACKGROUND

Heal th Robotics, S.r.L. (“HRSRL”) is an Italian conpany that
desi gns, devel ops, markets and |icences robotic nedi cal
preparation products. Plaintiff, Devon Robotics, signed two
agreenents with HRSRL for the distribution of two robotic
nmedi cati on preparation products for hospitals and health care
facilities, i.v.Station and CytoCare. On August 22, 2008, Devon

Robotics entered into an agreenment with HRSRL for the exclusive



distribution rights of i.v.Station in North Anerica (the
“i.v.Station Agreenent”). As a result of the agreenent Devon
Roboti cs becane responsi ble for paying €675, 000 upon the
occurrence of four m|lestones. Devon Robotics also entered into
an agreenment wth HRSRL for the exclusive distribution rights of
CytoCare in North Anerica on Septenber 12, 2008 (the “CytoCare
Agreenment”). This second contract obligated Devon Robotics to
make regul ar |license fee paynents to HRSRL commencing in 2008 and
continuing through 2013. M. DeVi edna signed these two contracts
on behalf of HRSRL. At the tine these agreenents were negoti ated
and signed, M. DeViednma, one of the Defendants, served as
General Counsel for HRSRL. These contracts between Devon
Robotics and HRSRL contai ned an identical arbitration clause
which requires all disputes arising fromthe agreenent to be
arbitrated in Switzerland.?

Plaintiffs claimthat on March 1, 2009, M. DeVi ednma was
hi red as Devon Robotics’ Chief Operating Oficer (“COO0). In his
position as COO, DeViedma was solely responsible for the
managenent of sales, marketing, support and installation of
CytoCare robots on Devon’s behalf. Al of Devon Robotics’

enpl oyees reported directly to DeViedna. Additionally, M.

! “Di sputes between the parties arising out of, in relation to, or in
connection with this agreenment or the breach thereof shall be finally settled
by binding arbitration. Any arbitration shall be conducted in English under
the rules of the International Chanber of Commerce by a single, nutually-
agreed-to arbitrator and shall be held in Geneva, Switzerland.” i.v.Station
Agr eenment paragraph 33, CytoCare Agreenent paragraph 29.

2



DeVi edna served as the primary contact between Devon and HRSRL

As part of the CytoCare Agreenent between Devon Robotics and
HRSRL, Devon was required to obtain an irrevocabl e, bank-issued
letter of credit for the benefit of HRSRL for $5, 000,000 as a
guarantee for the paynent of a portion of |icense fees under the
CytoCare Agreenent. On Novenber 7, 2008, Itochu issued a
$5, 000, 000 Letter of Credit on behalf of Devon for the benefit of
HRSRL. The repaynent of the letter of credit was guaranteed by
Plaintiffs. According to Plaintiffs, on March 23, 2009, while
serving as Devon Robotics’ COO DeViedma advised Itochu that
Devon was in default under the CytoCare Agreenent for the all eged
non- paynent of licensing fees and that HRSRL intended to draw
down the entire letter of credit to satisfy Devon's default if
Devon failed to cure the default within thirty days. On March
30, 2009, DeViedma drew down the entire $5, 000,000 wi thout the
prior know edge or consent of Devon. DeViedma's draw down of the
letter of credit pronpted Itochu to demand the entire principal
anmount imredi ately fromPlaintiffs.

I n Decenber 2008, Devon Robotics began negotiating a
contract with McKesson Corporation, another defendant, which
woul d gi ve McKesson the right to distribute CytoCare within a
certain territory in the United States. DeViedma played a key
role in negotiating the contract as Devon Robotics’ COO. On

December 22, 2008, Devon Robotics and McKesson entered into a



Confidential D sclosure and Non-Conpetition Agreenent prohibiting
McKesson from divul gi ng or using any confidential information for
any purpose other than analyzing its deal with Devon. After
executing the agreenent, MKesson engaged in extensive due
diligence. According to Plaintiffs, around March 2009, MKesson
and Devon reached an oral agreement regarding the material terns
of the Exclusive Distribution, Licensing, Services and Support
Agreenent. The only thing that was needed to finalize the
agreenent was to allow McKesson’s due diligence of HRSRL in
Italy. However, DeViedna, in his capacity as an officer of
HRSRL, refused to permt MKesson representatives to visit Iltaly
and conpl ete the due diligence.

Later, after McKesson and Devon Robotics failed to cone to
an agreenent, HRSRL term nated the CytoCare Agreenent w th Devon
Robotics on July 30, 2009. Then on August 10, 2009, MKesson and
HRSRL entered into a five year agreenent granting MKesson
distribution rights with regard to CytoCare in various areas in
North America which had previously been controlled by Devon
Robot i cs.

Plaintiffs also allege that DeVi edma used his position to
directly communicate with actual and prospective CytoCare
custoners and used this comunications to take business
opportunities away from Devon and divert themto HRSRL. On July

30, 2009, DeViedma wote an email to several of Devon Robotics’



custoners, including sone of the conpany’s | argest custoners,

whi ch refl ected negatively on Devon. This email said that Devon
Robotics had laid off key enpl oyees and that Devon was facing
financial difficulties and bankruptcy. However, DeVi edma was
responsi ble for hiring and training personnel in his position as
COO of Devon and used that position to hire Devon Robotics

enpl oyees to work for HRSRL. Plaintiffs also allege that

DeVi edna i nproperly characterized several contracts regarding
i.v.Station technol ogy as bel onging to HRSRL when they actually
bel onged to Devon as a result of assignments from HRSRL.

Finally, Plaintiffs claimthat during DeViedma's tine as Devon’s
COO, he conceal ed sone performance problenms with CytoCare and
then crafted press rel eases which bl anmed Devon for the repeated

failures of the CytoCare technol ogy.

1. STANDARD OF REVI EW

A. Federal Rule of Gvil Procedure 12(b) (1)

Federal Rule of G vil Procedure 12(b)(1) allows a court to
dism ss a case for lack of subject matter jurisdiction. A notion
pursuant to Rule 12(b)(1) affords the opportunity to chall enge
the Court’s jurisdiction both on the face of the conplaint and as

a factual matter. Conmmon Cause of Pennsyl vani a v. Pennsyl vani a,

558 F.3d 249, 257 (3d Cir. 2009). Wen considering a notion

under Rule 12(b)(1), no presunption of truthful ness attaches to



plaintiff's allegations because the issue is whether the court

has power to hear the case. Mrtensen v. First Federal Savings &

Loan Assoc., 549 F.2d 884, 891 (3d Gr. 1977). Additionally, a

court may consi der evidence outside the pleadings in review ng a

factual challenge under Rule 12(b)(1). 1d.; Gotha v. U S., 115

F.3d 176, 178-79 (3d Cir. 1997).
B. Federal Rule of Cvil Procedure 12(b)(6)

Under Federal Rule of G vil Procedure 12(b)(6), a conpl aint
should be dismssed if the plaintiff has failed to state a claim
on which relief can be granted. 1In evaluating a notion to
dism ss, the court nust take all well-pleaded factual allegations
as true, but it is not required to blindly accept “a | egal

concl usi on couched as a factual allegation.” Papasan v. Allain,

478 U. S. 265, 283 (1986); Phillips v. County of Allegheny, 515

F.3d 224, 233 (3d Gr. 2008). Although a plaintiff is not
required to plead detailed factual allegations, the conplaint
must include enough facts to “raise a right to relief above the

specul ative level.” Bell Atl. Corp. v. Twonbly, 550 U. S. 544,

555 (2007).

[11. Discussion

DeViedna’s notion to dismss is granted in part and deni ed
in part. Plaintiffs’ clains of tortious interference with

prospective contractual relations and civil conspiracy are



di sm ssed under Federal Rule of G vil Procedure 12(b)(6), as is
Devon Heal th and Bennett’'s claimof tortious interference with
current contractual relations. All other counts are sufficient
to wwthstand a notion to dism ss.

A. Federal Rule of Gvil Procedure 12(b) (1)

DeViedma clains that all of Plaintiffs clains are subject
to arbitration and therefore should be dism ssed by this Court
under Federal Rule of Cvil Procedure 12(b)(1). Both the
CytoCare contract and the i.v.Station contract contain a clear
arbitration provision which requires any disputes “arising out
of, inrelation to, or in connection,” with the contracts to be
settled in arbitration under the rules of the International
Chanmber of Commerce in Geneva, Switzerl and.

Arbitration is a matter of contract. “[A] party cannot be
required to submt to arbitration any dispute which he has not

agreed so to submt.” AT&T Tech., Inc. v. Communi cations Wrkers

of Am, 475 U. S. 643, 650 (1986) (quoting United Steelwrkers of

Am v. Warrior & GQulf Navigation Co., 363 U S. 574, 582 (1960)).

Under the Federal Arbitration Act and Pennsylvania | aw, a
district court nust conpel arbitration if it finds (1) that a
valid arbitrati on agreenent exists between the parties, and (2)
that the dispute before it falls within the scope of this

agreenent. MAlister v. Sentry Ins. Co., 958 F.2d 550, 553 (3d

Cir. 1992); see 9 U S.C 8 3. Neither party disputes that a



valid arbitrati on agreenent exists between Devon Robotics and
HRSRL; however, the parties disagree as to whether the clains in
this suit are wwthin the scope of the arbitration clause.

The Supreme Court has held that a presunption of
arbitrability exists where a contract contains an arbitration
cl ause, and that an order to arbitrate should not be denied
“unless it may be said with positive assurance that the
arbitration clause is not susceptible to an interpretation that
covers the asserted dispute.” AT&T, 475 U S. at 650. Any doubts
concerning the scope of arbitrable issues should be resolved in

favor of arbitration. G een Tree Fin. Corp. v. Bazzle, 539 U S

444, 452 (2003); see also Geat W Mrtgage Corp. v. Peacock, 110

F.3d 222, 228 (3d Gr. 1997).
The presunption of arbitrability is particularly strong when
the arbitration clause in question is broad. AT&T, 475 U. S. at

657; Braynman Constr. Corp. v. Hone Ins. Co., 319 F.3d 622, 625

(3d Cr. 2003). To overcone this presunption as applied to broad
arbitration agreenents, a party nust either establish the

exi stence of an express provision excluding the grievance from
arbitration, or provide “the nost forceful evidence of a purpose
to exclude the claimfromarbitration.” AT&T, 475 U. S. at 650

(quoting United Steelworkers of Am, 363 U S. at 584-85).

Even where the party seeking to enforce the arbitration

provision is not a signatory to the contract, federal courts have



enforced arbitration provisions against plaintiff signatories

under an estoppel theory. See TMs Health, Inc. v. Unitedhealth

G oup, Inc., No. 07-115, 2007 U.S. D st. LEXIS 31423 (E. D. Pa.

Apr. 30, 2007). This theory is generally applies when a
signatory to the witten agreenent nust rely on the terns of the
agreenent to assert its claimagainst the non-signatory such that
the signatory’ s clainms nmake reference to or presume the existence
of the witten agreenent, or the signatory’s clains arise out of
and relate directly to the witten agreenment. Wen determ ning
whether a given claimfalls within the scope of an arbitration
agreenent, a court nust "focus on the factual allegations in the
conplaint rather than the | egal causes of action asserted.™

Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 846 (2d Cr

1987); see also RCM Technologies, Inc. v. Brignik Technol ogy,

Inc., 137 F. Supp. 2d 550, 553 (D.N.J. 2001).
However, as this Court noted in Mron, the presunption of
arbitrability has never been extended to clains by or against

non-signatories. Mron v. BDO Seidman, LLP, 342 F. Supp. 2d 324

(E.D. Pa. 2004); see, e.q9., Medtronic Ave Inc. v. Cordis Corp.

367 F.3d 147 (3rd Cr. 2004) (quoting Sweet Dreans Unlimted,

Inc. v. Dial-A-Mattress International, Ltd., 1 F.3d 639, 642 (7th

Cir. 1993)). Because arbitration is a matter of contract,
exceptional circunstances nust apply before a court will inpose a

contractual agreenent to arbitrate on a non-contracting party.



AT&T Tech., 475 U. S. at 650. However, as this Court again noted
in Mron, there are five established theories under which

non-si gnatories may be bound to the arbitration agreenents of
others: (1) incorporation by reference; (2) assunption; (3)
agency; (4) veil-piercing/alter ego; and (5) estoppel.

Thonson-CFS v. Anerican Arbitration Association, 64 F.3d 773, 776

(2d Cir. 1995). Furthernore, where the party seeking enforcenent
of the arbitration clause is a wlling non-signatory an

alternative theory of reverse estoppel may apply. Thonson-CFS,

64 F.3d at 779.

The only theory under which DeViedma may be able to enforce
the arbitration clause is the alternative estoppel theory. The
alternative estoppel theory binds a signatory to arbitrate at a
non-signatory's insistence where there is an obvious and cl ose
nexus between the non-signatories and the contract or the

contracting parties. E. 1. DuPont, 269 F.3d at 199. The two-part

test for alternative estoppel requires a court to determ ne
whet her there is a "close relationship between the entities
i nvol ved, " and exam ne the "relationship of the alleged wongs to
the nonsignatory's obligations and duties in the contract.” E.I.

DuPont, 269 F.3d at 199 (citing Thonson-CSF, 64 F.3d at 779); see

al so Bannett, 331 F. Supp. 2d at 360. To satisfy the second part

of the test, the non-signatory seeking enforcenent of an

arbitration agreenent nust show that the clains against themare

10



"intimately founded in and intertwined with" the underlying
obligations of the contract to which they were not a party. E.|I

DuPont, 269 F.3d at 199 (citing Thonson-CSF, 64 F.3d at 779).

The essential question in situations such as these is
whet her plaintiffs woul d have an i ndependent right to recover
agai nst the non-signatory defendants even if the contract
containing the arbitration clause were void. "The plaintiff's
actual dependence on the underlying contract in making out the
cl ai m agai nst the nonsignatory defendant is therefore always the
sine qua non of an appropriate situation for applying equitable

estoppel." Price Plaintiffs v. Hunmana Ins. Co., 285 F.3d 971

976 (11th Cir. 2002) (rev'd on other grounds, PacifiCare Health

Sys. v. Book, 538 U.S. 401 (2002)). In In re Humana, the El eventh

Crcuit held that equitable estoppel was inappropriate where
plaintiffs brought a RICO suit agai nst a non-signatory defendant,
because the RICO cl ainms were based on a statutory renmedy apart
fromany avail abl e renedy for breach of the underlying contract.

In re Humana, 285 F.3d at 976

1. Breach of Fiduciary Duty

It is not proper to dismss this claimin favor of
arbitration because the breach of fiduciary duty clai mdoes not
ari se out of the various agreenents between Devon Robotics and
HRSRL. M. DeViedna’'s fiduciary duties to Devon arose out of his

position as COO of Devon Robotics. Plaintiffs also provided
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evidence that M. DeViedma’s own enmil signature stated he was
acting as Devon Robotics’s COO Even if DeViedma's role as COO
was created via the various agreenents between Devon Robotics and
HRSRL, the fiduciary duty he owed to Devon Robotics was not due
to the contracts. DeViednma owed Devon Robotics fiduciary duties
by virtue of his position as COO and i ndependent of any
obl i gati ons he may have had under the agreenents. This Court has
jurisdiction over the breach of fiduciary duty clai mbecause it
is not within the scope of the agreenents containing the
arbitration clause; therefore, DeViedma’'s Mdtion to D sm ss Count
| V pursuant to Rule 12(b) (1) is denied.

2. Tortious Interference with Current and Prospective

Contractual Rel ations

Plaintiffs’ claimof tortious interference wwth current and
prospective contractual relations is not subject to the
arbitration clauses in the various agreenents between Devon
Robotics and HRSRL. Count V of Plaintiffs claimis based on
DeViedna’s alleged interference with various validation
contracts. These contracts are not intimately intertwined with
the i.v.Station and CytoCare agreenents. Although the validation
contracts deal with the sane equipnent, the terns of those
contracts and the | aw governi ng DeVi edma’ s behavi or regarding
those contracts is independent of the agreenents. This Court has

jurisdiction over the breach of fiduciary duty claimbecause it

12



is not wiwthin the scope of the agreenents containing the
arbitration clause; therefore, DeViedma's Motion to D sm ss Count
V pursuant to Rule 12(b)(1) is denied.

3. Defamation

Plaintiffs’ claimof defamation is not subject to the
arbitration clauses in the various agreenents between Devon
Robotics and HRSRL. Plaintiffs have all eged that DeVi edma
mal i ciously sent an email to their custoners containing fal se
information regarding their financial situation which placed them
in a negative light. Plaintiffs claimthat the email suggested
Devon Robotics was entering bankruptcy and that Devon’s
reputation with its clients was damaged. This Court has
jurisdiction over the defamation claimbecause it is not within
the scope of the agreenents containing the arbitration cl ause;
therefore, the Court denies DeViedma's Motion to Dism ss Count Vi
pursuant to Rule 12(b)(1).

4. Conspiracy

To the extent that Plaintiffs’ claimof conspiracy is based
on the termnation of the CytoCare agreenent, their claimis
dism ssed. Plaintiffs’ Conplaint alleges that the Defendants
conspired to wongfully term nate the CytoCare agreenent. The
determ nation as to whether the agreenent was wongfully
termnated will be intimately related to the terns of the

agreenent. Additionally, there is an extrenely cl ose nexus

13



bet ween the non-signatory parties and Devon Robotics. Therefore,
the Court |acks subject matter jurisdiction over the claimand
any claimof conspiracy based on the term nation of the CytoCare
agreenent should be pursued via the arbitration clause in the
CytoCare Agreenent. See infa Section B(5). This claimseens to
be an attenpt to avoid the arbitration clause in the CytoCare
agreenent; therefore, to the extent that Plaintiffs’ claimis
based on the term nation of the CytoCare agreenment, it is
di sm ssed in favor of arbitration.
B. Federal Rule of Cvil Procedure 12(b)(6)

1. Gst of the Action Doctrine

None of Plaintiffs clains are barred by the G st of the
Action Doctrine. |In Pennsylvania, the “G st of the Action”
doctrine prevents parties to a contract from asserting clains of
fraud when the fraud clains stemfromthe obligations inposed by

the contract. Sullivan v. Chartwell Inv. Partners, LP, 873 A 2d

710, 719 (Pa. Super. Ct. 2005).2 The doctrine is designed to
mai ntai n the distinction between breach of contract clainms and
tort clainms and to preclude plaintiffs fromrecasting ordinary

breach of contract clains into tort cl ai ns. Etoll, Inc. v.

2 Al t hough the Pennsyl vani a Suprene Court has never adopted the “G st of
the Action” Doctrine, both the Pennsyl vania Superior Court and a nunber of
United States District Courts have followed the doctrine. See, e.q., Etoll,
Inc. v. Elias/Savion Advertising, Inc., 811 A 2d 10, 14 (Pa. Super. C. 2002);
Bash v. Bell Tel. Co. of Pennsylvania, 601 A 2d 825 (Pa. Super. C. 1992);
Caudi |l Seed and Warehouse Co., Inc. v. Prophet 21, Inc., 123 F. Supp. 2d 826,

833 n. 11 (E.D. Pa. 2000).
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Eli as/ Savion Adver., Inc., 811 A 2d 10, 14 (Pa. Super. Ct. 2002).

Tort actions lie for breaches of duties inposed by |law as a
matter of social policy, while contract actions lie only for
breaches of duties inposed by mutual consensus agreenents between

particul ar individuals. Bash v. Bell Tel. Co., 601 A 2d 825, 829

(Pa. Super. C. 1992); see Cottman Transm ssion Systens V.

Kershner, 536 F. Supp. 2d 543, 555-56 (E.D. Pa. 2008). “In other
words, a claimshould be limted to a contract clai mwhen the
parties' obligations are defined by the terns of the contract,
and not by the larger social policies enbodied in the | aw of

torts.” Bash v. Bell Tel. Co., 601 A 2d at 830.

Since the parties at issue here are not the parties which
signed the CytoCare and i.v. Station Agreenents, Plaintiffs’
clains are not barred by the G st of the Action Doctrine.
Plaintiffs’ clainms arise fromduties and facts which are
i ndependent of any clains related to the breach of the
i.v.Station and CytoCare agreenents. Therefore, the Court
declines to dismss any of the clains based on this doctrine.

2. Count 1V - Breach of Fiduciary Duty

The Court declines to dismss the breach of fiduciary duty
cl aimagainst M. DeViedma because Plaintiffs have adequately
stated a claimfor breach of fiduciary duty. Under Pennsyl vania

law, a corporation’s officers and directors owe the corporation

fiduciary duties. Higgins v. Shenango Pottery Co., 256 F.2d 504,
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507-08 (3d Cr. 1958). Plaintiffs allege that DeVi edna served as
COO of Devon and had a | arge anmount of responsibility for Devon's
affairs. Plaintiffs also provide evidence that M. DeVi edma’s
own email signature stated he was acting as Devon Robotics’s COO
At the notion to dism ss phase, this is a sufficient factual
basis to establish the existence of a fiduciary relationship.
Therefore, Defendant’s Motion to Dism ss Count |1V is deni ed.

3. Count V - Tortious Interference with Current and

Prospective Contractual Relations

a. Tortious Interference wth Current Contractual
Rel ati ons

Plaintiffs have adequately pled a claimfor tortious
interference with current contractual relations. Under
Pennsylvania law, in order to prove tortious interference with
exi sting contractual relations plaintiff nust prove the
follow ng: (1) existence of a contractual relation between the
claimant and a third party; (2) purposeful action on the part of
t he defendant specifically intended to harmthe existing
relation; (3) the absence of a privilege or justification for
doing so; and (4) actual |egal damage as a result of defendant’s

conduct . Br oker age Concepts, Inc. v. U S. Healthcare, Inc., 140

F.3d 494, 530 (3d Gr. 1998); Pelagatti v. Cohen, 536 A 2d 1337,

1343 (Pa. 1988); Thonpson Coal Co. v. Pike Coal Co., 412 A 2d

466, 471 (Pa. 1979).
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Devon Robotics has pled that it had several validation
contracts with different hospitals, that DeVi edma purposefully
interfered wwth those contracts for his own benefit, wthout
justification, and that as a result, Devon |ost substanti al
anounts of business. These pleadings are sufficient to establish
a claimfor tortious interference with existing contractual
rel ations. Devon Robotics specifically nanmed several validation
contracts it had with its clients. It also alleges that DeVi edma
t ook actions designed to hurt Devon Robotics’ relationships with
its current and prospective customers. Finally, Devon Robotics
sufficiently alleges that it suffered damages, |ike the | oss of
the various contracts. Therefore, this Court declines to dismss
Devon Robotics’ claimof tortious interference with existing
contractual relations against DeVi edna.

However, Devon Health and Bennett’s claimof tortious
interference with current contractual relations is dismssed
because these Plaintiffs have alleged no facts which would
support their claim Al of the facts alleged in the Conpl ai nt
pertain to contracts which were held by Devon Roboti cs.

Therefore, DeViedma’s Mdtion to Dismss Devon Health and
Bennett’s claimof tortious interference with existing
contractual relations is granted.

b. Tortious Interference with Prospective Contractual

Rel ati ons

17



Additionally, Plaintiffs’ claimfor tortious interference
W th prospective contractual relations is dismssed to the extent
that the claimis based on the validation contracts.
Pennsyl vani a di sti ngui shes between clains for interference with
exi sting contractual relations and clainms for interference with

prospective contractual relations. Thonpson Coal Co. v. Pike

Coal Co., 412 A 2d 466, 470-71 (1979). |In addition to the

el ements necessary to establish a claimfor tortious interference
with current contractual relations, a claimof tortious
interference with prospective contractual relations requires a

show ng of the existence of prospective contracts. Al vord-PolKk,

Inc. v. F. Schumacher & Co., 37 F.3d 996, 1014 (3d G r. 1993).

In determ ning whether there is a prospective contractual
relationship in a tortious interference case, Pennsylvania courts
consi der whet her the evidence supports a finding that there was a
reasonabl e |ikelihood that the contenpl ated contract woul d have

materi ali zed absent the defendant's interference. denn v. Point

Park Coll., 272 A .2d 895, 898-99 (Pa. 1971). Additionally, a
plaintiff nust base its claimthat there was a prospective
contractual relationship on sonething other than an existing or

current relationship. Phillips v. Selig, 959 A 2d 420, 429 (Pa.

Super. C. 2008).
Plaintiffs have based their claimsolely on the existence of

various validation contracts. They offer no evidence regarding

18



any potential contracts which were interfered wwth by DeVi edna.
The only specific contract Plaintiffs cite is one that Devon
Roboti cs was negotiating with MKesson. However, no part of
their tortious interference wth prospective contractual
relations claimreferences this situation as the basis of their
claim Therefore, Plaintiffs’ tortious interference with
prospective contractual relations claimis dismssed.?

4. Count VI - Defamation

Plaintiffs have adequately pled a claimof defamation. Under
Pennsylvania law, in order to establish a claimfor defamation,
plaintiff nust allege the following elenents: (1) a defamatory
communi cation; (2) publication of the defamatory comrunication by
t he defendant; (3) the communication’s application to the
plaintiff; (4) an understanding by the reader or listener of the
statenent’ s defamatory neaning; and (5) an understanding by the
reader or listener that the statenents refer to plaintiff.

Tucker v. Fishbein, 237 F.2d 275, 281 (3d Gr. 2001).

However, under Pennsylvania |aw, a publisher of defamatory
material is not liable if the publication was nade subject to a

privilege and the privilege was not abused. Chicarella v.

Passant, 494 A 2d 1109, 1112 (Pa. Super. C. 1985). \Wen the

publication is actuated by malice, is nade for a purpose other

3 This Court grants Plaintiffs |l eave to anend their tortious
interference with prospective contractual relations to include any clains
related to the MKesson negoti ati ons.
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than that for which the privilege is given, or to a person not
reasonably believed to be necessary for the acconplishnment of the
pur pose of the privilege, or includes defamatory natter not
reasonably believed to be necessary for the acconplishnment of the

purpose, the privilege is lost. Mketic v. Baron, 675 A 2d 324,

329 (Pa. 1996) (quoting Beckman v. Dunn, 419 A 2d 583, 588 (Pa.

1980)). Additionally, in Pennsylvania truth is an absolute
defense to a defamation claimand a defendant need only show

substantial, rather than conplete, truth. Bobb v. Kraybill, 511

A.2d 1379, 1380 (Pa. 1986). Mere negligence as to falsity is not
sufficient to anount to abuse of a conditional privilege.
| nst ead, know edge or reckless disregard as to falsity is

necessary for this purpose. GCertz v. Robert Wlch, Inc., 418

U S 323 (1974). The defendant bears the burden of show ng the
truth of the defanmatory conmunication, the privileged nature of
t he conmuni cation, or that the communication touched on a matter
of public concern. 42 Pa. Cons. Stat. Ann. § 8343(b).

Under Pennsylvania |law, a statenent is defamatory if it
tends to harmthe reputation of another as to lower himin the
estimation of the community or to deter third persons from

associating or dealing with him Marcone v. Penthouse Intern.

Magazine for Men, 754 F.2d 1072, 1081 (3d Cir. 1985) (citing

Corabi, 273 A.2d at 904). The threshold determ nation of whether

a statement is capable of defamatory neani ng depends on the

20



general tendency of the words to have such an effect; no
denonstration of any actual harmto reputation is necessary. 1d.
Publication of a defamatory statenent requires that the
i nformati on be communicated to at | east one person other than the

person defamed. Flaxman v. Burnett, 574 A 2d 1061, 1066 (Pa.

1990) .

Plaintiffs have all eged that DeVi edma maliciously sent an
emai | containing false information which placed themin a
negative light. Plaintiffs claimthat the emai|l suggested Devon
Robotics was entering bankruptcy and that Devon' s reputation was
damaged with it clients. At the notion to dismss phase, it is
sufficient that Plaintiffs have all eged these facts regarding the
July 30, 2009 email from DeViedma. Additionally, the Court
declines to dismss the defamation claimas to Bennett and Devon
Heal t h because the statenents made by DeVi edma coul d reasonably
be found to have had a defamatory effect on those Plaintiffs,
despite the fact that they were not nentioned by nane in the
al |l eged defamatory statenent. Under Pennsylvania |aw, a
plaintiff does not need to be specifically identified in a
defamatory statenment to recover under a theory of defamation

Farrell v. Triangle Pub., 159 A . 2d 734, 737 (Pa. 1960).

Therefore, DeViednma's notion to disnmss Count VI is denied.
5. Count VIl - Conspiracy

We recogni ze that Plaintiffs could allege a claimof
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conspiracy that does not fall under the arbitration clause;
therefore this court will also analyze Plaintiffs’ conspiracy
claimunder Rule 12(b)(6) despite having dismssed the claimto
the extent it dealt wwth the CytoCare Agreenent. Under
Pennsylvania law, in order to establish a claimfor civil
conspiracy, plaintiff nmust allege facts which if proven would
show. (1) a conbination of two or nore persons acting with a
common purpose to do an unlawful act or to do a |lawful act by
unl awful means or for an unlawful purpose; (2) an overt act done
i n pursuance of the common purpose; and (3) actual |egal damage.

MG eevey v. Stroup, 413 F.3d 359, 371 (3d Gr. 2005). A claim

for civil conspiracy also requires the plaintiff to allege an

underlying tort. [Id. (citing Boyanowski v. Capital Area

Internediate Unit, 215 F.3d 396, 405 (3d Cr.2000)). “Since

liability for civil conspiracy depends on performance of sone
underlying tortious act, the conspiracy is not independently
actionable; rather, it is a neans for establishing vicarious

l[tability for the underlying tort.” Boyanowski v. Capital Area

Internediate Unit, 215 F.3d 396, 406 (3d Cir.2000) (citing

Hal berstam v. Welch, 705 F.2d 472, 479 (D.C. Gr. 1983)).

Plaintiffs’ allegations of civil conspiracy focus on the
al l eged i nproper termnation of the CytoCare agreenent between
Devon Robotics and HRSRL. Since Plaintiffs have not alleged any

underlying tortious conduct in their Conplaint which would give
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rise to a claimof conspiracy, the claimagainst DeVi edna nust be
di smi ssed. *

6. Count VIII - Injunctive Relief

Plaintiffs have requested prelimnary and permanent
injunctive relief. Defendants argue that Plaintiffs have not
made a sufficient showing to justify injunctive relief.
Plaintiffs contend that the CytoCare and i.v. Station agreenents
bet ween Devon Robotics and HRSRL entitle themto injunctive
relief or in the alternative that they have all eged a sufficient
factual basis which entitle themto injunctive relief. This
Court declines to issue a prelimnary injunction, but wll
consi der issuing a permanent injunction should it |ater be proven
that one is appropriate in this case.

To establish the right to relief through a prelimnary
i njunction, the noving party nust show the follow ng: (1) success
on the merits is likely; (2) irreparable injury will result if
injunctive relief is denied; (3) granting the prelimnary
injunction will not cause greater harmto the non-novant; and (4)

public interest favors injunctive relief. Rogers v. Corbett, 468

F.3d 188, 192 (3d Cr. 2006) (citing Kos Pharns., Inc. v. Andrx

Corp., 369 F.3d 700 (3d Cir. 2004)). The standard for granting a

4 Al t hough the Court granted | eave to anend the tortious interference
claimand Plaintiffs may choose to attenpt to amend their conspiracy claim it
shoul d be noted that the Court likely lacks jurisdiction over any underlying
torts asserted in support of the conspiracy claimbased on the CytoCare or
i.v.Station agreements due to the arbitration clauses in the agreenents. See

supra Section A(4).
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permanent injunction differs fromthe standard governing a

prelimnary injunction. Anerican v. Cvil Liberties Union of New

Jersey v. Black Horse Pike Reqional Bd. of Educ., 84 F.3d 1471,

1477 (3d Cir. 1996)). A court may grant a permanent injunction
where the noving party has shown: (1) jurisdiction is
appropriate; (2) the novant "has actually succeeded on the
merits" of his claim and (3) balancing equities favors granting

injunctive relief. Chao v. Rothernel, 327 F.3d 223, 228 (3d G

2003).

Plaintiffs’ request for a prelimnary injunction is denied.
Injunctive relief is an extraordinary renmedy and is only granted
inlimted circunstances. Plaintiffs have failed to show they
will suffer irreparable harmw thout a prelimnary injunction.
Plaintiffs allege only that they will suffer injury to their
reputation and potential contract breaches. Neither of these
specul ative injuries rises to the level of irreparable harm
Addi tionally, the various agreenents between HRSRL and Devon
Robotics do not entitle Plaintiffs to an injunction as they do
not govern any of the remaining clains in this case.

As to Plaintiffs request for permanent injunctive relief,
this is relief that the Court may consider if Plaintiffs succeed
on the merits. Since this would occur at the end of litigation,
it is inappropriate for the Court to limt the renedi es avail able

to Plaintiffs at this tine; therefore Defendant’s notion to
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dism ss the claimfor permanent injunctive relief is denied.

| V. Concl usion

Plaintiffs’ clainms of tortious interference with prospective
contractual relations and conspiracy are dism ssed, as is Devon
Heal th and Bennett’s claimof tortious interference with current
contractual relations. The remainder of DeViedma's Mdtion to

Dismss i s denied.

25



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEVON ROBOTI CS, et al .,
Plaintiffs, E CIVIL ACTI ON
v, E No. 09- cv- 3552
GASPAR DEVI EDMA, et al .,

Def endant s.

ORDER

AND NOW this 30th day of Novenber, 2009, upon consideration
of Defendant DeViedma’'s Mdtion to Dismiss (Doc. No. 10), and
responses thereto (Doc. Nos. 18, 19, 21), it is hereby ordered
that the Motion is GRANTED in part and DENIED in part for reasons

set out in the attached Menorandum ®

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.

*Plaintiffs’ clainms of tortious interference with prospective
contractual relations and conspiracy are disnissed, as is Devon Health and
Bennett’'s claimof tortious interference with current contractual relations.
The remai nder of DeViedna's Mdtion to Disniss is denied.



