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This is an appeal fromthe order of the Bankruptcy
Court denyi ng approval of bid procedures for an auction of
substantially all of the Debtors’ assets. The appeal presents
two issues: (1) Wiether the Bankruptcy Court erred in rejecting
bi d procedures which included a provision precluding the Debtors’
secured lenders fromsubmtting a credit bid at an auction sale
contenpl ated by the Debtors’ proposed plan of reorgani zation; and
(2) Whether the Bankruptcy Court erred in rejecting bid
procedures which contai ned a “break-up” fee and expense
rei nbursenent fee to be provided to the stal king horse bidder.
Due to the exigency in resolving the issue of the right of the
secured lenders to credit bid in the Debtors’ inpending auction,
the Court instructed the parties to brief only that issue for the
present tine, and the issue with respect to the “break-up” fee
and expense rei nbursenent fee will be addressed subsequently.?
As such, this Menorandumw || address only the first issue of
thi s appeal .

The Court holds that under the circunstances of this
case, the Bankruptcy Court erred in rejecting the proposed bid
procedures on the ground that the Debtors’ secured | enders had a
right to credit bid under 11 U S. C. 8§ 1129(b)(2) (A (iii). For

the reasons that follow, the decision of the Bankruptcy Court

! The Court shall issue a separate briefing schedule to
address this issue.



will be reversed.

BACKGROUND

A Fact ual Background

Phi | adel phi a Newspapers, LLC and its related
debtor-entities (the "Debtors”) filed voluntary petitions for
relief under Chapter 11 of Title 11 of the United States Code, 11
US C 8 101 et seq. (the “Bankruptcy Code”) on February 22,
2009.2 The Debtors’ cases are being jointly adm nistered. An
Oficial Commttee of Unsecured Creditors (the “Commttee”) was
appoi nted on March 2, 20009.

The Debtors own and operate nunmerous print and online
publications in the Phil adel phia region, including the
Phi | adel phia I nquirer, the Philadel phia Daily News, and
philly.com (collectively, the “Publications”). Prior to June
2006, the Publications were owned and operated by Kni ght-R dder,
Inc. In June 2006, Knight-Ridder, Inc. was acquired by the
Mcd at chy Conpany, which subsequently decided to divest itself of
the Publications. An investor group was fornmed, led by Brian P
Tierney (“Tierney”), for the purpose of acquiring the

Publications fromthe MO atchy Conpany. This investor group

2 One of the Debtors herein, Philadel phia Media Hol di ngs,
LLC, did not file its petition for relief under the Bankruptcy
Code until June 10, 2009. |Its Chapter 11 case, however, has been
procedurally consolidated with the Debtors’ other Chapter 11
cases.



f ormed Phil adel phia Medi a Hol di ngs, LLC (“PWMH), 3 which entered
into an asset purchase agreenent for the Publications and the
rel ated businesses for a sale price of $515 nmillion. Since this
acqui sition by PWVH, Tierney has served as the Debtors’ CEO and
hol der of 6.67% of the equity in the Debtors.

In order to finance the purchase of the Publications
and the rel ated busi nesses, PMH borrowed approxi mately $295
mllion froma group of lenders (the “Senior Lenders”)* pursuant
to a Credit and CGuaranty Agreenent dated as of June 29, 2006 (the
“Senior Credit Agreement”), with appellees Ctizens Bank of
Pennsyl vani a acting as adm nistrative and collateral agent. The
Seni or Lenders contend that the Senior Credit Agreenent provides
a first priority lien and security interests in substantially al
of the real and personal property of the Debtors.

In the nonths | eading up to the bankruptcy filing, the
Debt ors engaged in extensive negotiations with the Senior Lenders
for the purpose of effectuating a consensual out-of-court
restructuring. At a neeting held on Novenber 17, 2008, to
di scuss restructuring alternatives, it was revealed that a

representative of CIT Financial (one of the Senior Lenders) was

3 PVH is conprised of a diverse group of mainly
Phi | adel phi a- based i nvestors.

4 Thr oughout this menorandum the Court will use the term
“Seni or Lenders” and “Appel |l ees”, interchangeably, dependent upon

the context. The term “Appellees” should be construed to include
the Conmmttee as well.



recordi ng the negotiations w thout obtaining the Debtors’ prior
consent, in an apparent violation of Pennsylvania |aw (the
“Recording Incident”).® Tierney voiced his displeasure over the
Recording Incident to the Senior Lenders, and the Debtors assert
that they were subject to retaliatory conduct fromthe Seni or
Lenders as a result of Tierney’'s negative reaction to the
Recording Incident. The Debtors have obtained authority fromthe
Bankruptcy Court to retain special counsel to advise them of
their rights with respect to the Recording Incident, while the
Comm ttee has been enpowered by the Bankruptcy Court to
i nvestigate the Recording Incident. On August 28, 2009,
follow ng a nediation, all parties, including the Debtors, agreed
to abstain from pursuing any review of the Recordi ng |Incident
until January 2, 2010, in order to pursue the “big-picture”
i ssues involved in the Debtors’ cases.

As a result of the break-down in negotiations with the
Seni or Lenders, the Debtors were forced to file their respective
bankruptcy petitions. On August 20, 2009, the Debtors filed a
Joint Chapter 11 Plan (the “Plan”) and acconpanyi ng di sclosure
statenent. The Plan provides for a sale, by public auction (the
“Auction”), of substantially all of the Debtors’ assets,

excluding certain real property that will be transferred directly

> 18 Pa. C.S.A 8 5703 (third degree felony for
unaut hori zed recording); id. 8 5725(a) (creating a civil cause of
action for unauthorized recording).
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to the Senior Lenders. The sale resulting fromthe Auction is
schedul ed to cl ose on the sanme date that the Plan becones
effective. In conjunction with the Auction, the Debtors executed
an Asset Purchase Agreenent (the “Stal king Horse Agreenent”) with
Philly Papers, LLC as the stal king horse and putative purchaser
(the “Stal king Horse Bidder”). The Stal king Horse Bidder is
conprised of several equity investors, including Carpenters
Pensi on and Annuity Fund of Phil adel phia and Vicinity, which owns
an equity stake in PVMH estimated to be approxi mately 30% Bruce
Toll is the Chairman and another equity investor of the Stal king
Horse Bi dder, who until recently owned an approxi mately 20%
equity stake in PWVH Penn Matrix Investors, whose controlling
partner is David Haas, is the third entity conprising the

St al ki ng Horse Bidder and has never held an equity interest in
PMH and does not have any prior affiliation with the Debtors.

The Pl an contenpl ates that the Stal ki ng Horse Bi dder
will pay a cash purchase price of $30 nmillion, plus a conbination
of paynent of certain expenses and assunption of liabilities that
will yield gross proceeds to the Debtors’ estates of
approximately $41 mllion. After paynment of admi nistrative and
priority clainms as well as outstandi ng debtor-in-possession

financing facility advances, the Debtors anticipate a



distribution to the Senior Lenders of approximately $36 mllion.®
The Debtors contend that the purchase price set by the Stal king
Hor se Agreenent represents fair market value for the Debtors’
assets.

The Plan further provides for the creation of a
$750,000 liquidating trust’” in favor of general unsecured trade
creditors and a 3% distribution of equity interests in the
Stal ki ng Horse (or other successful bidder) to hol ders of
unsecured prepetition clains other than general trade creditors.?
A key conmponent of the Plan is that the distribution provided for
each class of creditors, other than the Senior Lenders, is not
contingent on the outcone of the Auction and all proceeds of a
cash overbid wll flow directly to the Senior Lenders. Thus,

each doll ar above the bid submtted by the Stal ki ng Horse Bi dder

6 The Stal ki ng Horse Agreenent does not include the sale
of the Debtors’ real property located at 400 North Broad Street,
Phi | adel phi a, Pennsyl vania. The Stal king Horse Agreenent and
Plan provide that this real property will be transferred directly
to the Senior Lenders subject to a rent-free, short-term|ease
(limted to two years while operations are relocated) in favor of
the Stal king Horse Bidder. The Debtors assert that this real
property is valued at approximately $30 mllion.

! Subsequent to the filing of this appeal, the Debtors
anended the Plan to provide that the anmount of this |iquidating
trust could increase to approximately $1.2 nmllion. The exact
anount of this liquidating trust, however, is not germane to this
appeal .

8 The Plan contenplates that this 3% equity distribution
will be allocated to general unsecured creditors only if the
Seni or Lenders agree to waive their rights under a subordination
agreenent with certain nezzani ne debt hol ders of the Debtors.
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resulting fromthe Auction will go directly toward satisfying the
Seni or Lenders’ secured cl aim
On August 28, 2009, the Debtors filed a notion with the

Bankruptcy Court seeking authorization of certain bid procedures
(the “Bid Procedures”) to be enployed in conjunction with the
St al ki ng Horse Agreenment and Auction. The key terns of the Bid
Procedures for purposes of this appeal are that all bids
submtted nust be in cash and that the Senior Lenders are
precluded fromsubmtting a credit bid in connection with the
Auction.® The exact provision of the Bid Procedures at issue
states as foll ows:

Credit Bid: The Plan sale is being conducted

under sections 1123(a) and (b) and 1129 of the

Bankr upt cy Code, and not section 363 of the

Bankruptcy Code. As such no holder of a lien on

any assets of the Debtors shall be permtted to

credit bid pursuant to section 363(k) of the
Bankr upt cy Code.

The Debtors contend that structuring the Auction w thout credit
bi dding will spur conpetitive bidding. The Debtors submt that
t hey have engaged i n extensive nationwi de marketing to ensure

that the results of the Auction generate the highest and best

° Credit bidding is a secured creditor’s ability to “bid”
t he amount of its outstanding claimat a subsequent sale of the
property. In other words, the secured creditor uses the anount

of its claimas currency in an auction such that if the secured
creditor is the winning bid no exchange of currency occurs and
the amount of the bid is offset against the anpbunt of the

out st andi ng debt .



offer for the Debtors’ assets.?

B. Procedural History

On Cctober 1, 2009, the Bankruptcy Court heard oral
argunent with respect to approval of the Bid Procedures.' On
Cct ober 8, 2009, the Bankruptcy Court issued an Opi nion and O der
denying the Bid Procedures due to the provision which prohibited
the Senior Lenders fromcredit bidding at the Auction (the
“October 8 Order”). The October 8 Order denied the Bid
Procedures, but provided that the Bid Procedures could be
resubmtted if altered in accordance with the Cctober 8 Order,
i.e., the prohibition on credit bidding was renoved. To that
end, the Debtors submtted revised Bid Procedures which renoved
the credit bidding restriction, and the Bankruptcy Court approved

the revised Bid Procedures on Cctober 15, 2009.

10 The Debtors have enpl oyed a publicity canpai gn under
the mantra to “Keep It Local” with respect to ownership of the
Publications (the “Publicity Canpaign”). The Debtors’ stated
goal of the Publicity Canpaign is to pronote the benefits of
| ocal ownership of the Publications. The Conmittee has filed a
nmotion with the Bankruptcy Court seeking an order directing the
Debtors cease the Publicity Canpaign on the grounds that it is
i ntended to suppress conpetitive bidding by dissuadi ng “out-of -
town” bidders in order to skew the Auction in favor the Stalking
Horse Bidder. This notion is pending before the Bankruptcy
Court.

1 Prior to deciding the notion to approve the Bid
Procedures, the Bankruptcy Court permtted the parties to submt
suppl enental briefing on the Fifth Grcuit’s decision, In re
Pacific Lunber Co., --- F.3d ---, 2009 W. 3082066 (5th Cr. Sept.
29, 2009), issued nere days before the oral argunent, which
addressed, at |east tagentially, the issue of credit bidding in
the context of plan confirmation.
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Based upon the denial of the Bid Procedures by the
Cctober 8 Order, the Bankruptcy Court continued the respective
deadlines for the Auction as follows: (1) Bid deadline: Novenber
16, 2009; and (2) Auction date: Novenber 18, 2009.

On Cctober 13, 2009, the Debtors filed an energency
nmotion with this Court seeking an expedited appeal regarding the
Cctober 8 Order. On Cctober 14, 2009, the Court granted the
Debtors’ notion for an expedited appeal, and a hearing was held

on Novenber 3, 2009. The issue is now ripe for adjudication.

1. JURI SDI CTI ON

The Commttee raises the initial question as to whether
the Cctober 8 Order of the Bankruptcy Court is a final order that
is appealable to this Court. This Court has jurisdiction to hear
appeals “fromfinal judgnents, orders and decrees of the
Bankruptcy Court,” and, with | eave granted by the Court, may hear
appeals frominterlocutory orders of the Bankruptcy Court. 28
U S C 88 158(a)(1), (a)(3). The Cctober 8 Order stated that the
notion for approval of the Bid Procedures was “deni ed as
presented, but may be resubmtted if nodified in accordance with
the within Opinion.” The Commttee contends that the order
entered by the Bankruptcy Court on Cctober 15, which approved the
Bid Procedures without the prohibition against credit bidding,

needs to be considered as a conpani on order to the October 8
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Order, thereby rendering the Cctober 8 Order a non-final order.

At oral argunent, the Conmttee conceded that it was
not challenging the jurisdiction of the Court to hear the instant
appeal. Nonetheless, this Court has an independent duty to
confirmthat jurisdiction is vested with respect to this appeal
before proceeding on the nerits.

The Court has discretion to entertain an appeal of an
interlocutory order fromthe bankruptcy court under 28 U S. C. 8§
158(a)(3). Rule 8003(c), which governs |eave to appeal fromthe
bankruptcy court, provides:

(c) Appeal inproperly taken regarded as a notion
for | eave to appeal

If a required notion for | eave to appeal is not
filed, but a notice of appeal is tinely filed, the
district court or bankruptcy appell ate panel may
grant |l eave to appeal or direct that a notion for

| eave to appeal be filed. The district court or

t he bankruptcy appel |l ate panel may al so deny | eave
to appeal but in so doing shall consider the
notice of appeal as a notion for |eave to appeal.
Unl ess an order directing that a notion for |eave
to appeal be filed provides otherw se, the notion
shall be filed within 14 days of entry of the

or der.

Fed. R Bankr. P. 8003(c). Furthernore, the Advisory Committee
Notes to Rule 8003(c) specifically provide that

Subdi vision (c) provides that if a party

m st akenly believes the order appealed fromis
final and files only a notice of appeal, the
appeal is not automatically dism ssed. The
district court or bankruptcy appell ate panel has
the options to direct that a notion be filed, to
deci de exclusively on the papers already filed to
grant |eave to appeal, or to deny |eave to appeal.

11



ld., Advisory Commttee Notes (enphasis added). Thus, even where
an appellant inproperly appeals an interlocutory order, the Court
retains discretion to grant | eave to hear the appeal. See, e.qg.

In re Tobacco Road Assocs., LP, G v. No. 06-CVv-2637, 2007 W

966507, at *20 n.125 (E.D. Pa. Mar. 30, 2007 (Rufe, J.)
(exercising discretion to hear appeal of an interlocutory order

pursuant to Rule 8003(c)); Oleary v. Maxum Marine (In re Orange

Boat Sales), 239 B.R 471, 474 (S.D.N. Y. 1999) (sane). The

Commttee explicitly conceded this point at oral argunent.

No criteria are provided by section 158(a) or Rul e 8003
for district courts to determ ne whether to exercise discretion
in granting | eave to appeal interlocutory bankruptcy orders. 1In

re Marvel Entmit Goup, Inc., 209 B.R 832, 837 (D. Del. 1997).

Based upon the decision of the Third Grcuit in Bertoli v.

D Avella (In re Bertoli), 812 F.2d 136, 139 (3d Cr. 1987),

courts within this Grcuit confronted with the deci sion whet her
to grant leave to allow an interlocutory appeal are infornmed by
the criteria in 28 U S.C. 8§ 1292(b), which governs interlocutory
appeals fromthe district courts to the courts of appeal. See,

e.q., Luke Gl Co. v. SenCrude, L.P. (In re SenCrude, L.P.), 407

B.R 553, 556 (D. Del. 2009); Bowi e Produce Co., Inc. v. Magic

Am Café, Inc. (Inre Magic Rests., Inc.), 202 B.R 24, 25 (D

Del. 1996) (noting that district courts apply section 1292(b) by

anal ogy) (internal citations omtted). |In accordance with 28

12



US C 8 1292(b), district courts will grant leave to file an
interlocutory appeal when the order at issue: (1) involves a
controlling question of |aw upon which there is (2) substanti al
grounds for difference of opinion as to its correctness, and (3)
if appealed imediately, nay materially advance the ultimte

termnation of the litigation. |In re Sencrude, 407 B.R at 556-

57 (citing Katz v. Carte Blanche Corp., 496 F.2d 747, 754 (3d

Cir. 1974)). These criteria do not serve to limt the Court’s
di scretion to grant an interlocutory appeal pursuant to section
158(a)(3) or Rule 8003. 1d. at 557. “Because an interlocutory
appeal represents a deviation fromthe basic judicial policy of
deferring review until the entry of a final judgenent, the party
seeking | eave to appeal an interlocutory order nust also

denonstrate that exceptional circunstances exist.” [d. (citing

In re Magic Rests., 202 B.R at 26 (citations omtted)).
Assum ng arguendo that the Cctober 8 Order is
interlocutory, the Court concludes that it is proper to exercise

its discretion to hear the appeal pursuant to 28 U S. C. 8§
158(a)(3) and Rule 8003(c). The criteria established by section
1292(b) are satisfied here since (1) the issue of whether the
Bankruptcy Code provides the Senior Lenders the statutory right
to credit bidis a controlling question of law, (2) substanti al
grounds for difference of opinion on this question of statutory

interpretation exist; and (3) allowi ng an i medi ate appeal w |

13



expedite a decision on confirmation of the Debtors’ proposed
Plan, thereby facilitating the ultimte term nation of these
bankruptcy proceedi ngs. Furthernore, exceptional circunstances
exist to justify imedi ate review of the Cctober 8 Order due to
the urgency of resolving the credit bid issue in light of the
Auction schedul ed for Novenber 18, 2009. Therefore, the Court
has determned it is appropriate to exercise its discretion and

hear the appeal pursuant to Rule 8003(c).*?

12 It is not entirely clear that the October 8 Order
shoul d be considered interlocutory based upon the posture of this
appeal. The Third Crcuit follows a relaxed rule of finality in
bankrupt cy proceedi ngs and adopted a “nore pragmatic and | ess
technical” approach. FE/ S Airlease Il, Inc. v. Sinon, 844 F.2d
99, 103 (3d Cir. 1988) (internal citation omtted). This nore
rel axed and pragmatic approach is grounded in the reality that
“bankruptcy cases frequently involve protracted proceedings with
many parties participating. To avoid a waste of tine and
resources that mght result fromreview ng discrete portions of
the action only after a plan of reorganization i s approved,
courts have permtted appellate reviews of orders that in other
contexts m ght be considered interlocutory.” 1d. at 104 (quoting
In re Amatex Corp., 755 F.2d 1034, 1039 (3d Cir. 1985)). Wen
applying this rel axed approach to determne finality, the Third
Circuit has instructed that the following factors are to be given
wei ght: (1) the inpact on the assets of the estate; (2) the
preclusive effect of a decision on the nerits; (3) the need for
additional fact-finding on remand; and (4) whether the interests
of judicial econony will be furthered. Commerce Bank v. Mountain
View Vill., Inc., 5 F.3d 34, 37 (3d Gr. 1993).

Based upon these factors, it appears that the
substantial inpact that the Bid Procedures will have on the
Auction, and the corresponding effect on the Plan, as well as the
interest of judicial econonmy, mlitate in favor of treating the
Cctober 8 Order as final for purposes of this appeal. See Inre
Brown, 803 F.2d 120, 122 (3d G r. 1986) (“Were the issue is
likely to affect the distribution of the debtor's assets, or the
rel ati onship anong the creditors, the nost pragmatic response
will usually be to hear the appeal imediately.”). Since the

14



[11. STANDARD OF REVI EW

Rul e 8013 of the Federal Rules of Bankruptcy Procedure
governs review of a bankruptcy court’s order. Findings of fact
by the bankruptcy court are to be set aside on appeal only if
clearly erroneous. Fed. R Bankr. P. 8013. *“A factual finding
is clearly erroneous when ‘the reviewi ng court on the entire
evidence is left with the definite and firmconviction that a

m st ake has been commtted.’” Schl unberger Resource Mmnt

Servs., Inc. v. CellNet Data Sys., Inc. (In re Cell Net Data Sys.,

Inc.), 327 F.3d 242, 244 (3d Cr. 2003) (quoting United States v.

U.S. Gypsum Co., 333 U S. 364, 395 (1948)). Legal conclusions

are revi ewed under a de novo standard whereas m xed questions of

| aw and fact are addressed with a m xed standard, in which the
clearly erroneous standard applies to integral facts but plenary
reviewis applied to the “interpretation and application of those

facts to legal precepts.” 1d. (internal citation omtted).

V. DI SCUSSI ON

As an initial matter, it nust be noted that no
provi sion of the Bankruptcy Code directly addresses the standards
for approval of bid procedures such as those proposed by the

Debtors. Since the Auction is to be inplenented in conjunction

Court exercises its discretion to hear this appeal pursuant to
Rul e 8003(c), it is unnecessary to nake such a determ nation at
this juncture.
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with the Debtors’ Plan, section 1129(b), which provides the
standards for confirmation of plan in which a secured creditor is
subj ect to crandown, provides a relevant anal ytical construct for
this appeal. The applicability of section 1129(b) in this case
appears to be the only point in which all parties to this
contenti ous appeal concur.

A. Appl i cabl e Law

1. The plain neaning rule.
It is often said that the polestar for interpreting a

statute is to ascertain the intent of Congress. See Wite v.

Lord Abbett & Co. LLC (In re Lord Abbett Mitual Funds Fee

Litig.), 553 F.3d 248, 255 (3d Gr. 2009). “The role of the
courts in interpreting a statute is to give effect to Congress's

intent.” Alston v. Countrywide Fin. Corp., --- F.3d ---, 2009 W

3448264, at *4 (3d Cr. Cct. 28, 2009) (quoting United States v.

Diallo, 575 F.3d 252, 256 (3d Cr. 2009)). 1In seeking to
ascertain the intent of a statute, a court is bound to foll ow

principles of statutory construction. See Inre J.E. Brenneman

Co., Inc., 277 F. Supp. 2d 518, 521 (E.D. Pa. 2003) (Yohn, J.)

(recognizing that in interpreting the intent of Congress a
district court follows established precepts of statutory
interpretation).

“Because it is presuned that Congress expresses its

intent through the ordinary neaning of its | anguage, every

16



exercise of statutory interpretation begins with an exam nation
of the plain |anguage of the statute.” Alston, --- F.3d ---,

2009 WL 3448264, at *4 (quoting United States v. Diallo, 575 F. 3d

252, 256 (3d Cir. 2009) (internal quotation marks and citation

omtted)); see also Lamie v. United States Tr., 540 U. S. 526, 534

(2004) (“[When the statute's |language is plain, the sole
function of the courts . . . is to enforce it according to its
terms.”). Thus, the necessary starting point in any attenpt to
di scern congressional intent is the |anguage of the statute

itself. United States v. Abbott, 574 F.3d 203, 206 (3d G r

2009) (“As in all cases of statutory interpretation, our inquiry
begins with the | anguage of the statute and focuses on Congress

intent.”) (citing United States v. Wiited, 311 F. 3d 259, 263-64

(3d Gir. 2002)); Inre Arnstrong Wrld Indus., Inc., 432 F.3d

507, 512 (3d Cir. 2005) (citing United States v. Ron Pair

Enters., Inc., 489 U S. 235, 241 (1989)); ldahoan Fresh v.

Advant age Produce, Inc., 157 F.3d 197, 202 (3d Cr. 1998).

This plain neaning rule dictates that where the neaning
of the relevant statutory |anguage is clear then no further

inquiry is required. In re Arnmstrong, 432 F.3d at 512;

Abdul - Akbar v. MKelvie, 239 F.3d 307, 313 (3d Gr. 2001) (en
banc) (where the statutory |anguage “admts of no nore than one
meani ng the duty of interpretation does not arise and the rules

which are to aid doubtful meani ngs need no discussion”) (internal

17



quotation and citation omtted); Lancashire Coal Co. v. Sec'y of

Labor, Mne Safety and Health Adm n. (MSHA), 968 F.2d 388, 391

(3d Cr. 1992) (“[When the statutory |anguage is clear a court
need ordinarily ook no further.”).?®

Adherence to the plain nmeaning rule is not sinply a
matter of judicial craftsmanship. Faithfulness to the words
Congress has used in enacting a statute pronotes respect for
Congress as the principal source of positive lawin a denocratic
society. See Lam e, 540 U.S. at 536 (“We should prefer the plain
meani ng since that approach respects the words of Congress.”);

Pub. Gtizen v. U S. Dep't. of Justice, 491 U S. 440, 470-71

(1989) (Kennedy, J., concurring) (recognizing that departure from
the plain neaning rule, except in limted circunstances where
conpl etely necessary, would intrude upon the | awraki ng powers of
Congress). Furthernore, allegiance to the plain neaning rule

al so disciplines courts to avoid nmaking policy choices where the
intent of Congress is expressed in the |anguage of the statute.

Pub. Gtizen, 491 U S. at 471 (Kennedy, J., concurring) (noting

that courts should act with self-discipline in refraining from
nonchal antly appl yi ng exceptions to the plain nmeaning rule);

Lam e, 540 U.S. at 538 (stating that the “unwillingness to soften

13 This was the approach endorsed by the Third Circuit in
its recent interpretation of section 1129, the sane section (but
not the sane subsection) which is before the Court in this case.
See In re Arnstrong Wirld Indus., Inc., 432 F.3d 507, 512-13 (3d
Cir. 2005)

18



the inmport of Congress' chosen words . . . results from
‘deference to the supremacy of the Legislature, as well as
recognition that Congressnen typically vote on the | anguage of a

bill.””) (quoting United States v. Locke, 471 U.S. 84, 95 (1985)

(internal citation omtted)).

There is a hierarchal approach that courts nust follow
in construing a statute. First, the Court “determ ne[s] whether
t he | anguage at issue has a plain and unanbi guous neani ng.”

Dobrek v. Phelan, 419 F. 3d 259, 263 (3d Gr. 2005) (citing

Barnhart v. Signon Coal Co., 534 U. S. 438, 450 (2002)). 1In order

to be anbi guous, the disputed | anguage nmust be “reasonably
susceptible of different interpretations.” 1d. at 264 (quoting

Nat’l R R Passenger Corp. v. Atchison Topeka & Santa Fe Ry. Co.,

470 U. S. 451, 473 n.27 (1985)). The pl ai n neani ng approach
requires a court to “read the statute in its ordinary and natural

sense.” Harvard Secured Creditors Liguidation Trust, v. |I.R S.

(In re Harvard Indus., Inc.), 568 F.3d 444, 451 (3d G r. 2009)

14 The Third Crcuit’s decision in Arnstrong supports the
proposition that courts must refrain fromindul ging in conpeting
policy interpretations when the statutory |anguage is clear. See
In re Arnstrong, 432 F.3d at 512-13. Arnstrong addressed the
absolute priority rule under section 1129, and concluded that the
statutory | anguage clearly prohibited “gift plans” between senior
and junior classes of creditors. |d. The Third Crcuit turned
asi de argunents regarding the practical policy inplications of
such a reading of the statute and relied upon the inescapable
conclusion that, regardless of practical argunents, the |anguage
of the statute nmeant what it said.
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(internal quotation marks and citations omtted). |If the
| anguage is clear, “‘Congress says in a statute what it neans and

means in a statute what it says there.”” Singer v. Franklin

Boxboard Co. (In re Am Pad & Paper Co.), 478 F.3d 546, 554 (3d

Cir. 2007) (quoting Hartford Underwiters Ins. Co. v. Union

Planters Bank, N. A, 530 U S. 1, 6 (2000) (internal quotation

mar ks and citation omtted)). |If no anbiguity exists, then the
pl ain meaning of the text is conclusive and the inquiry generally

cones to an end. Lawrence v. City of Phila., Pa., 527 F.3d 299,

316-17 (3d Cr. 2008) (“The plain neaning of the text should be
concl usive, except in the rare instance when the court determ nes

that the plain neaning is anbiguous.”); AT & T, Inc. v. F.CC

582 F.3d 490, 498 (3d Cir. 2009)(finding that a determ nation
that the statutory | anguage was unanbi guous negates consi deration
of argunents concerning statutory purpose, non-binding case | aw,
and legislative history).

Second, if the statutory | anguage appears to be
unanbi guous, a court nust | ook beyond that plain | anguage where a
literal interpretation would |ead to an absurd result, or would
ot herwi se produce a result “denonstrably at odds with the

intentions of the drafters.” United States v. Ron Pair Enters.,

Inc., 489 U. S. 235, 242 (1989) (internal quotation marks

omtted); In re Kaiser Alum num Corp., 456 F.3d 328, 330 (3d G

2006) ("A basic principle of statutory construction is that we
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shoul d avoid a statutory interpretation that |eads to absurd

results.”) (citing Giffin v. Cceanic Contractors, Inc., 458 U. S.

564, 575 (1982)): Mtchell v. Horn, 318 F.3d 523, 535 (3d Gr.

2003) ("Wt do not | ook past the plain neaning unless it produces
a result denonstrably at odds with the intentions of its drafters
or an outcone so bizarre that Congress could not have

intended it."). It is only in “rare cases” that a litera

application will produce such results. See In re Mehta, 310 F. 3d

308, 311 (3d Cir. 2002) (internal citation omtted); Abdul - Akbar,

239 F.3d at 313 (internal citation omtted).

Third, if application of the plain neaning approach
dictates that the | anguage is ambi guous or that application of
the statute would lead to results denonstrably at odds with
congressional intent, then the Court may enpl oy other traditional
tools of statutory interpretation.

Where the plain nmeani ng approach does not clearly
define the disputed | anguage, the Court should construe the
rel evant provision in the context of the statute as a whol e.

Kaufman v. Allstate N.J. Ins. Co., 561 F.3d 144, 156 (3d Cr

2009) (citing Dolan v. U S. Postal Serv., 546 U. S. 481, 486

(2006)). It is inappropriate, however, to reference other
statutory provisions in order to create an anbi guity where none

woul d otherwise exist. See Dir., Ofice of Wirkers' Conp.

Prograns v. Sun Ship, Inc., 150 F.3d 288, 292 (3d Cr. 1998)
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(finding that related statutory sections could not be used to
create an anbiguity where the | anguage was clear).
Further, courts may resort to canons of statutory

construction, such as ejusdem generis, when the plain nmeaning

approach does not yield a conclusive result. Baltinore County,

MD. v. Hechinger Liquidation Trust (In re Hechinger Inv. Co. of

Del., Inc.), 335 F.3d 243, 254 (3d G r. 2003) (concluding that

even if section 1146 of the Bankruptcy Code was anbi guous, the
court’s interpretation was supported by two canons of

construction); Folger Adam Sec., Inc. v. DeMatteis/MacG egor JV,

209 F. 3d 252, 258 (3d Cir. 2000) (applying canons of construction
to anbi guous term “any interest” in section 363(f) of the
Bankruptcy Code). These canons of construction only serve as
rules of thunb and “are often countered ... by sone maxi m

pointing in a different direction.” United States v. Cooper, 396

F.3d 308, 313 (3d Cir. 2005)

One tool often used in parsing out anbiguity in the
| anguage of the statute is legislative history. It is recognized
that legislative history is a “useful and appropriate tool for

[an] inquiry into congressional intent” when the plain statutory

text is anbiguous. Francis v. Mneta, 505 F. 3d 266, 270-71 (3d

Cr. 2007); In re Harvard Indus., 568 F.3d at 451. Cf. Hay G oup,

Inc. v. E.B.S. Acquisition Corp., 360 F.3d 404, 406 (3d Cr

2004) (“The Suprene Court has repeatedly explained that recourse
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to legislative history or underlying legislative intent is
unnecessary when a statute's text is clear and does not lead to
an absurd result.”) (internal citation omtted). Based upon the
inherent difficulty in distilling precise congressional intent
fromthe anorphous nature of |egislative history, however, the
Third Crcuit has instructed that “[f]or the vast majority of
anbi guous statutory provisions, then, relying on |egislative
history to discern legislative intent should be done with

caution, if at all.” Mrgan v. Gay, 466 F.3d 276, 278 (3d GCr

2006) .

2. Bankr upt cy Code provisions relied upon by the
Appel | ees.

Al'l parties argue extensively over various provisions
of the Bankruptcy Code. Although ultimately only one section,
1129(b), is relevant to the disposition of the issue before the
Court, an understanding of the provisions relied upon by the
Appel | ees and the Bankruptcy Court in its Opinion is helpful in
di scerning the parties’ argunents.

The starting point for analysis of the Bid Procedures
(in terns of the Auction and Plan) is section 1123(a)(5)(D) which
provi des that a plan of reorganization may include a “sale of al
or any part of the property of the estate, either subject to or
free of any lien, or the distribution of all or any part of the
property of the estate anmpong those having an interest in such

property of the estate.” 11 U.S.C. 8§ 1123(a)(5)(D). This
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permts a debtor to propose a “liquidating plan,” a type of plan
whi ch is now popular in Chapter 11 cases.

Were, as here, a plan seeks to “crandown”?!® a secured
creditor, section 1129(b)(2)(A) is inplicated because it
restricts a debtor’s ability to restructure secured obligations
of a dissenting class of secured creditors. The relevant text of
section 1129(b) provides:

(b) (1) Notwi thstanding section 510(a) of this title, if
all of the applicable requirenents of subsection (a) of
this section other than paragraph (8) are nmet with
respect to a plan, the court, on request of the
proponent of the plan, shall confirmthe plan
notwi t hstandi ng the requirenents of such paragraph if
the plan does not discrimnate unfairly, and is fair
and equitable, with respect to each class of clains or
interests that is inpaired under, and has not accepted,
t he pl an.

15 “Crandown” is a termof art neaning that a secured
claimis reduced to the present value of the collateral, thereby
rendering the remaining claimunsecured and forcing the secured
creditor to accept less than the full value of its secured claim
This concept of crandown intersects with section 506(a) of the
Bankr upt cy Code, which provides for bifurcation of a secured
claiminto a secured portion and unsecured portion based upon the
value of the collateral. This provision reads in pertinent part:

An allowed claimof a creditor secured by a lien
on property in which the estate has an interest
... Is a secured claimto the extent of the val ue
of such creditor's interest in the estate's

Interest in such property ... and is an unsecured
claimto the extent that the val ue of such
creditor's interest ... is |less than the anpbunt of

such all owed cl aim

Id. 8 506(a). See generally Kenneth N. Klee, Al You Ever Wanted
to Know About Cram Down Under the New Bankruptcy Code, 53 Am
Bankr. L.J. 133 (1979).
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(2) For the purpose of this subsection, the condition
that a plan be fair and equitable with respect to a
class includes the foll ow ng requirenents:

(A) Wth respect to a class of secured clains, the
pl an provi des- -

(1)(1) that the holders of such clains retain
the liens securing such clains, whether the
property subject to such liens is retained by
the debtor or transferred to another entity,
to the extent of the all owed anount of such
cl ai nms; and

(I'1) that each hol der of a claimof such

cl ass receive on account of such claim
deferred cash paynents totaling at |east the
al l oned amount of such claim of a value, as
of the effective date of the plan, of at

| east the value of such holder's interest in
the estate's interest in such property;

(ii1) for the sale, subject to section 363(k)
of this title, of any property that is
subject to the liens securing such clains,
free and clear of such liens, with such liens
to attach to the proceeds of such sale, and
the treatnment of such |iens on proceeds under
clause (i) or (iii) of this subparagraph; or

(ti1) for the realization by such hol ders of
t he i ndubi t abl e equi val ent of such cl ai ns.

Id. 8 1129(b) (enphasis added). This section requires that the
pl an proposed be “fair and equitable” to the secured creditor and
specifies three alternative ways in which this “fair and

equi tabl e” standard may be satisfied. The two requirenents which
are pertinent to this appeal are: (1) subsection (b)(2)(A(ii),
whi ch provides for the sale of the collateral free and cl ear of

liens but subject to the right to credit bid (the “Sale Prong”);
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and (2) subsection (b)(2)(A(iii), which provides for the
realization of the claimby sonme neans whi ch provides the secured
creditor wiwth the indubitable equivalent of its claim(the
“I ndubi t abl e Equi val ent Prong”).

These three requirenents are non-exhaustive in terns of
the fair and equitable standard, such that satisfying one of
these three alternatives does not per se satisfy the fair and

equitable requirenent. See In re Pacific Lunber Co., --- F.3d

---, 2009 W 3082066, at *9 (5th CGr. Sept. 29, 2009) (“Even a
plan conpliant with these alternative m ni num standards is not

necessarily fair and equitable.”); Sandy R dge Dev. Corp. v. La.

Nat’'| Bank (Matter of Sandy Ridge Dev. Corp.), 881 F.2d 1346,

1352 (5th Gr. 1989) (technical conpliance with section
1129(b) (2) does not assure a finding that a proposed plan is fair

and equitable); In re Pennave Props. Assocs., 165 B.R 793, 795

(E.D. Pa. 1994); In re Century GQove, Inc., 74 B.R 958, 960

(Bankr. D. Del. 1987) (recognizing that a plan nust “at a
m ni munt satisfy one of these three requirenents); Sunfl ower

Racing, Inc. v. Md-Continent Racing & Ganing Co. (ln re

Sunfl ower Racing, Inc., 226 B.R 673, 687 (D. Kan. 1998)

(“[S]ection 1129(b)(2) sets forth only m ni num st andards of what
is fair and equitable.”); see also, 11 U.S.C. § 102(3)
(specifying that the term“includes” “is not limting”).

Courts have expressly recogni zed that the use of the
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word “or” nmeans that the three alternatives set forth under
section 1129(b)(2)(A) nust be viewed in the disjunctive, such
that the plan nmust only satisfy the criteria of one of the three

alternatives. See Wade v. Bradford, 39 F.3d 1126, 1130 (10th

Cr. 1994) (concluding that section 1129(a)(2)(B)’s “requirenents
are witten in the disjunctive, requiring [a debtor’s] plan to
satisfy only one before it could be confirmed over creditor's

objection”); Heartland Fed. Sav. & Loan Assoc. v. Briscoe

Enters., Ltd. Il (Matter of Briscoe Enters., Ltd., 11), 994 F. 2d

1160, 1168 (5th Gr. 1993) (holding that the “or” in section
1129(b) (2) (A) cannot be transfornmed into an “and” such that if a
pl an satisfies the requirenents of 1129(b)(2)(A) (i), a court need

not address 1129(b)(2)(A)(iii)); Corestates Bank, N.A. v. United

Chem Techs., Inc., 202 B.R 33, 50 (E.D. Pa. 1996) (Padova, J.)

(internal citations omtted) (“Courts consider Congresses' use of
the disjunctive “or” between subsections (i), (ii), and (iii)
i ndi cative of Congressional intent that only one of the three
subsections need be satisfied in order to find a plan fair and
equitable.”).

Section 363(k) of the Bankruptcy Code codifies the
secured creditor’s right to credit bid with respect to asset
sal es conducted outside the ordinary course of business. Section
363 deals with the sale of estate property outside the ordinary

course of business and subsection (k) specifically provides that

27



“[a]t a sale under subsection (b) of this section
of property that is subject to a lien that
secures an allowed claim unless the court for
cause orders otherwi se the hol der of such claim
may bid at such sale, and, if the holder of such
cl ai m purchases such property, such hol der may

of fset such cl ai magainst the purchase price of
such property.”

11 U S.C. 8 363(k). A secured creditor who is granted the right
to credit bid pursuant to section 363(k) is entitled to bid the
full face value of the claim rather than being limted to the

econoni ¢ val ue of the subject collateral. GCohen v. KB Mezzani ne

Fund Il et al., (In re SubMcron Sys. Corp.), 432 F.3d 448, 459

(3d Cir. 2006). Section 1129(b)(2)(A)(ii), unlike
1129(b) (2) (A)(iii), specifically inmports this right to credit bid
under section 363(k) where a debtor attenpts to sell property
free and clear of any liens in the context of a proposed pl an.

11 U.S.C 8§ 1129(b)(2)(A)(ii). Integrating “[t]his credit bid
provi sion ‘gives the secured creditor protections against
attenpts to sell the collateral too cheaply; if the secured party
thinks the collateral is worth nore than the debtor is selling it
for, it may effectively bid its debt and take title to the
property.’” Beal Bank, S.S.B. v. Waters Edge Ltd. P ship, 248
B.R 668, 679 (D. Mass. 2000) (quoting 7 Collier on Bankruptcy 1

1129.05[ 2] [b], at 1129-34 (15th ed. rev. 1998)). The ability to
credit bid provides a weapon for a secured creditor who is
dissatisfied with a potential sales price to increase the bid to

what it deens to be fair market value, thereby protecting the
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benefit of its bargain. See H& MParnely Farns v. Farners Hone

Adm n., 127 B.R 644, 648 (D.S.D. 1990) (“Thus, where a Chapter
11 plan contenplates |iquidation of certain assets, the intent of
8 363(k) is to notify the creditor of the upcom ng sale of the
secured property and allow it to reap the ‘benefit of its
bargain’ by ‘bidding in debt’ to the full anount of its all owed
claimand recovering the collateral.”) (internal citations
omtted).

The ot her Bankruptcy Code section relied upon by the
Bankruptcy Court and Appellees is section 1111(b), which grants
certain rights to holders of secured clains. |In general, a
secured claimis bifurcated under sections 506(a) and (d) into
secured and unsecured portions. 11 U S. C 8§ 506(a), (d). This
reduces the secured claimto the ambunt equal to the value of the
collateral, while allow ng the secured creditor to vote these two
clains separately and share in the distributions to the
respective cl asses.

Section 1111(b) alters this lien-stripping effect of
section 506 and provides certain protections to hol ders of
secured clains. Specifically, section 1111(b)(2) offers an
undersecured creditor the option of negating the effect of
section 506 and electing to have its total claimtreated as a
secured clai munder the plan of reorganization. The relevant

text of section 1111(b) provides as foll ows:
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(b)(1)(A A claimsecured by a lien on
property of the estate shall be allowed or
di sal | owed under section 502 of this title
the same as if the holder of such clai mhad
recourse agai nst the debtor on account of
such claim whether or not such hol der has
such recourse, unl ess--

(i) the class of which such claim
is a part elects, by at |east
two-thirds in anpunt and nore than
hal f in nunber of allowed clains
of such class, application of

par agraph (2) of this subsection;
or

(ii) such hol der does not have
such recourse and such property is
sol d under section 363 of this
title or is to be sold under the
pl an.

(B) A class of clainms may not el ect
appl i cation of paragraph (2) of this
subsection if-

(i) the interest on account of
such clainms of the holders of such
clainms in such property is of

i nconsequential val ue; or

(ii) the holder of a claimof such
cl ass has recourse agai nst the
debt or on account of such claim
and such property is sold under
section 363 of this title or is to
be sol d under the plan.

(2) If such an election is made, then

not wi t hst andi ng section 506(a) of this

title, such claimis a secured claimto the

extent that such claimis allowed.
11 U.S.C. 8§ 1111(b) (emphasis added). The exercise of this
1111(b)(2) election dictates that the undersecured creditor’s

claimbe treated as a single claimunder a proposed plan which is

30



valued at the total anobunt of the outstanding claim as opposed
merely to the value of the collateral. By way of exanple, if an
undersecured creditor with a claimof $1 mllion secured by
collateral worth $500, 000 nmekes the el ection under section
1111(b)(2), the creditor is entitled to a secured claimof $1
mllion and no unsecured deficiency claim 1In electing to have
its total claimbe treated as fully secured, the creditor waives
its unsecured claimand forgoes any distribution and the right to
vote on account of the unsecured claim Section 1111(b)
expressly provides, however, that a secured creditor with
recourse i s prohibited frommaking the 1111(b) el ecti on when the
subject collateral is “sold under the plan.” 1d.

B. Opi ni on of the Bankruptcy Court

The Bankruptcy Court resolved the conpeting statutory
interpretations proposed by the parties in favor of the Senior
Lenders, concluding that where a debtor proposes to sell an
undersecured creditor’s collateral pursuant to a plan of
reorgani zati on under section 1129, a secured creditor nust be
afforded either the right to nmake an el ecti on under section
1111(b) or to credit bid the amount of its secured claim |nre

Phi | adel phi a Newspapers, LLC, Bankr No. 09-11204, 2009 W

3242292, at *5 (Bankr. E.D. Pa. Cct. 8, 2009).
The Bankruptcy Court exam ned the structure of section

1129(b)(2) (A) and concluded that it would be “illogical” to
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permt a debtor to “cash out” a secured creditor through a sale
under the | ndubitable Equival ent Prong when the exact neans
sought to be acconplished by such a sale are provided in the Sal e
Prong. 1d. The Bankruptcy Court found that such a readi ng was
“at odds” with the canon of statutory construction which prevents
the use of a general provision to achieve a result contenpl ated
by a nore specific provision. [d. (internal citations omtted).
In spite of recognizing that section 1129(b)(2)(A) is phrased in
the di sjunctive, the Bankruptcy Court reasoned that “to avail
onself of an ‘alternative’ to one section of a statute, one
cannot sinply enploy the provisions of that very section itself
and render it an ‘alternative’ nmerely by calling it such.” |d.
The Bankruptcy Court determ ned that this strategy by the Debtors
constituted “a not so thinly veiled attenpt to manipul ate the
sale process in order to frustrate a credit bid which the Debtors

anticipate will exceed the bid of the Stalking Horse.” 1d.1¢

16 The Bankruptcy Court further rejected the Debtors’
contention that the right to credit bid contained in section
1129(b)(2) (A)(ii) is limted to sales conducted under section
363(b). 1d. at *6. The Bankruptcy Court found that the explicit
reference in section 363(k) to a sale under section 363(b) is not
intended to restrict the right to credit bid to section 363
sales. 1d. The Bankruptcy Court reasoned that an equally
pl ausible interpretation is that section 1129(b)(2)(A) (ii)
directly inports the right to credit bid codified in section
363(k) to sales conducted under the Sale Prong. 1d. The
Bankruptcy Court relied upon the | anguage “subject to 363(k) of
this title” as creating anmbiguity in the statute and serving as
an additional ground to | ook beyond the plain nmeaning of section
1129(b) (2) (A . 1d.
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Based upon this reading of the statute, the Bankruptcy

Court found that section 1129 contained a |atent anbiguity, and
therefore it was appropriate to resort to extrinsic evidence.
Id. at *6.' The Bankruptcy Court then resorted to |egislative
history in order to support its interpretation of section
1129(b)(2) (A). In support of this reading of the statute, the
Bankruptcy Court cited to the legislative history of section
1111(b), nore specifically the Bankruptcy Court quoted the
follow ng remark by Representative Edwards:

Sal e of property under section 363 or under a

plan is excluded fromtreatnent under section

1111(b) because of the secured party's right to

credit bid in the full anmount of its all owed

claimat any sale of collateral under section

363(k) of the House Anmendnent.
Id. at *7 (citing 124 Cong. Rec. 31795, 32407 (remarks of Rep.
Edwar ds); 124 Cong. Rec. 33130, 34007 (remarks of Sen.
DeConcini)).® Beyond this legislative history, the Bankruptcy

Court relied on a | eading bankruptcy treatise s explication of

section 1111(b), which provides in relevant part:

o The Bankruptcy Court further found that exam nation of
the avail able extrinsic evidence dictates that “even if one were
to accept Debtors’ argunents, in this instance the alleged ‘plain
meani ng’ of the statute should not be conclusive, as the literal
application of the | anguage in question would produce a result
denonstrably at odds with the intention of the drafters.” I1d.
(citing Ron Pair Enters., 489 U S. at 242).

18 The legislative statenent cited by the Bankruptcy Court
was read into the record by both Representative Edwards and
Senat or DeConci ni .
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As previously noted in connection with section

1111(b) (1) (A) (i), the reason for the inclusion

of the exception contained in section

1111(b)(1)(B)(ii) is that a secured creditor has

the opportunity to protect its position. It may

bid its debt at the sale of the collateral and

recover the collateral. This ability gives it

the benefit of its bargain and requires no

speci al protection.
Id. (quoting 7 Collier on Bankruptcy, § 1111.03[3][b]). Inforned
by this extrinsic evidence, the Bankruptcy Court concluded that
Congress intended that an undersecured creditor maintain the
ability to protect its rights in its collateral, either by making
an el ection under section 1111(b) or by credit bidding its debt.
Therefore, the Bankruptcy Court held that because the Senior
Lenders were ineligible to make a section 1111(b) el ection, the
Debtors were precluded fromdenying the Senior Lenders “a credit
bid as a matter of right under the rel evant provisions of the

Bankruptcy Code.” [|d. at *9.1%°

19 The Bankruptcy Court also found that even if the
Bankruptcy Code itself did not nmandate that credit bidding be
permtted, it would be inappropriate to defer to the Debtors
busi ness judgment to prohibit credit bidding in this case. [d.
at *10. The Bankruptcy Court concluded that due to the make-up
of the equity holders of the Stal king Horse Bi dder, the proposed
sale constitutes an insider transaction subject to close
scrutiny. 1d. In light of these facts, the Bankruptcy Court
concluded that the Debtors’ attenpt to preclude any credit
bidding is not to spur conpetitive bidding at the Auction, but
rather to encourage the success of the Stal king Horse Bi dder and
entrench current ownershi p and managenent in the continuation of
the Debtors’ businesses. |d. Furthernore, the Bankruptcy Court
noted that preventing the Senior Lenders fromcredit bidding wll
not adversely inpact other creditor constituencies since the Plan
fixes the relevant distributions to these creditor classes and
any cash overbids will inure to the benefit of the Senior
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C. The Pl ain Meani ng of Section 1129(b)(2)(A)
Controls

At the outset it is necessary to detail exactly what
i ssues are involved in this appeal, or nore appropriately which
i ssues are not enconpassed by this appeal. The crux of the

appeal involves the approval of pre-confirnmati on bid procedures

for an auction that is be conducted as part of a |arger plan of
reorgani zation.? This appeal does not address whether the
Debtors’ Plan as proposed actually satisfies the requirenents of
confirmation under section 1129(b)(2)(A). The hurdles which the
Debtors must clear at the confirmation stage are not before the

Court and cannot be adjudicated at this juncture.

Lenders. 1d. Based upon the circunstances, the Bankruptcy Court
concluded that no justification existed to support the exercise
of the Debtors’ business judgnment to preclude the Senior Lenders’
ability to credit bid. 1d.

The Bankruptcy Court’s determ nation as to whether the
Debt ors have satisfied the business judgnent standard woul d
normal |y be afforded consi derable deference as a m xed question
of fact. Here, however, because a factual record was not
devel oped before the Bankruptcy Court and the facts are in
di spute, any findings on appeal are not entitled to deference.
Thus, the “holding” of the Bankruptcy Court on this issue
constitutes nere dicta which need not be addressed on this
appeal .

20 As referenced above, no section of the Bankruptcy Code
addresses the rights of a debtor or a secured creditor with
respect to bid procedures inplenented in connection with an
auction of the debtor’s assets. The only section of the
Bankr upt cy Code which informs the Court’s inquiry relates to plan
confirmation, and therefore provides only limted guidance on
this issue.
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In this vein, the issue of whether the Debtors’
proposed sale to the Stal king Horse Bi dder constitutes an
“insider” transaction, and what effect, if any, this would have
on the confirmability of the Plan is not to be considered here.

Li kewi se, any all eged unscrupul ous conduct engaged in the by the
respective parties, or their counsel, in creating such a highly
acrinonious situation, as it appears to exist anong the parties,
isirrelevant to the Court’s analysis. Rather, the discrete

i ssue addressed in this appeal is the correctness of the
Bankruptcy Court’s hol ding that the Bankruptcy Code does not
all ow the Debtors’ to deny the Senior Lenders the right to credit
bid under the text of the relevant statutory provisions.

Turning to the | anguage of section 1129(b)(2)(A), the
statutory provision which controls, the Court has no difficulty
in concluding that it provides three distinct alternative
arrangenents for satisfaction of plan confirmation in the context
of crandown of a dissenting class of secured creditors and that
the Debtors may sel ect any of these to proceed to confirnmation.
The Bankruptcy Court itself recognized “that the alternatives
avai |l abl e under 8§ 1129(b)(2)(A) are franmed in the disjuntive by

virtue of the use of the word ‘or.’”” 1|n re Philadel phia

Newspapers, 2009 WL 3242292, at *5. The use of the connector
“or” in section 1129(b)(2)(A) supports the conclusion that the

three alternatives are to be applied in the disjunctive. See
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Wade, 39 F.3d at 1130 (finding that section 1129(a)(2)(B)’s

requirenents are witten in the disjunctive); Briscoe Enters.,

Ltd., Il, 994 F.2d at 1168 (holding that the “or” in section

1129(b)(2) (A) cannot be transformed into an “and”); Corestates

Bank, N.A., 202 B.R at 50 (recognizing that the use of the term

“or” indicates that section 1129(b)(2)(A) should be read in the
di sjunctive).

The pl ain | anguage of section 1129(b) (2)(A) (ii)
provi des that where the sale of collateral is proposed under a
pl an pursuant to the Sale Prong, the secured creditor expressly
retains the right to credit bid as codified in section 363(k).
| f a debtor proposes to sell a secured creditor’s coll ateral
under this Sale Prong, the creditor undoubtedly retains the right
to credit bid at such an auction.

In contrast, section 1129(b)(2)(A)(iii) provides only
that the secured creditor receive the indubitable equival ent of
its claimand provides absolutely no reference to the right to
credit bid created by section 363(k). Gven the contrasting
| anguage, it appears that Congress intended to provide three
alternative paths to confirmation, one of which (subsection
1129(b) (2) (A) (iii)), does not entitle a secured creditor the
right to credit bid at a public auction. Therefore, it was error
for the Bankruptcy Court to conclude that the Senior Lenders had

a statutory right to credit bid when a plan of reorganization
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pur sued under the Indubitable Equival ent Prong does not guarantee
that the Senior Lenders be afforded such a right.

This interpretation of section 1129(b)(2)(A) would not
produce a result that is “denonstrably at odds with the
intentions of its drafters” or absurd, such that no exception to

the plain neaning rule is warranted. Ron Pair Enters., Inc., 489

U S at 242-43 (internal quotation marks omtted); Mtchell, 318
F.3d at 535 (“We do not | ook past the plain nmeaning unless it
produces a result denonstrably at odds with the intentions of its
drafters . . . or an outcone so bizarre that Congress could not
have intended it.”) (internal quotation marks and citations
omtted). The search is not for the optimal or nost desirable
policy outcone, rather the inquiry boils down to whether it is
pl ausi bl e that Congress sought to provide for a particular
out cone.

The i ndubitabl e equival ent concept contained in section
1129(b)(2) (A)(iii) was crafted and coi ned by Judge Learned Hand

inlnre Mirel Holding Corp., 75 F.2d 941 (2d Cr. 1935). Judge

Hand expl ai ned:

"a creditor who fears the safety of his principa
will scarcely be content with ... [interest
paynents alone]; he wi shes to get his noney or at
| east the property. W see no reason to suppose
that the statute was intended to deprive him of
that ... unless by a substitute of the nost

i ndubi t abl e equi val ence. "

Murel, 75 F.2d at 942. The key word in this analysis is
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“substitute,” neaning that regardl ess of the form proposed, the
treatment nust provide substituted value to the secured creditor
such that it receives the benefit of its bargain. See In re

Sandy Ridge Dev. Corp., 881 F.2d at 1350. The very vagueness of

the term “indubitable equivalent” is an invitation to debtors to
craft an appropriate treatnment of a secured creditor’s claim
separate and apart fromthe provisions of subsection (ii).

The fact that the |Indubitable Equival ent Prong provides
a flexible standard indicates that Congress could well have
intended to provide a debtor with latitude in proposing a sale
under this approach which precluded the right to credit bid but
still generated the indubitable equivalent of the secured

creditor’s claim See Pacific Lunmber, 2009 W. 3082066, at *9

(“What neasures constitute the indubitable equival ent of the
value of . . . collateral are rarely explained in case |aw

.”); Aetna Realty Investors, Inc. v. Mnarch Beach Venture, Ltd.

(Ln re Monarch Beach Venture, Ltd.), 166 B.R 428, 433 (C.D. Cal.

1993) (recognizing that the |Indubitable Equivalent Prong is the
“nobst vague and potentially far-reaching” of the alternatives
provi ded under section 1129(b)(2)(A)) (internal citation
omtted)). Standard neans for providing the indubitable

equi valent to a secured creditor include surrendering the
collateral or substituting different collateral, however, a plan

sale is potentially another neans to satisfy this indubitable
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equi val ent standard. See Pacific Lunber, 2009 W. 3082066, at *10

(“What ever uncertainties exist about indubitable equivalent,
payi ng off secured creditors in cash can hardly be inproper if
the plan accurately reflected the value of the collateral.”). In
other words, it is entirely plausible that Congress envisioned a
scenario in which a debtor could conduct a collateral sale and
assure that a secured creditor would receive the benefit of its
bargain w thout requiring that such a plan always provide the
right to credit bid.

There is yet an additional consideration which supports
the view that the plain neaning rule in this case does not |ead
to an absurd result. Under the Indubitable Equivalent Prong, a
secured creditor who is not entitled to credit bid or make an
el ection under section 1111(b) still possesses a deficiency claim
that is entitled to vote in both the secured and unsecured
classes. See 11 U S.C. 8 506(a). In other words, Congress did
not | eave a secured creditor without protection. Therefore,
because the outcones obtai ned by application of section
1129(b)(2) (A)(iii) are entirely plausible, a literal application
of the plain neaning of section 1129(b)(2)(A) does not produce a
result that is either absurd or denonstrably at odds with the
i ntent of Congress.

D. Obj ections of Appell ees

As the Court has concluded that the plain neaning of
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section 1129(b)(2)(A) is unanbiguous on its face and that a
l[iteral application does not lead to a result that is
denonstrably at odds with congressional intent, then resort to
ot her Bankruptcy Code sections, canons of statutory
interpretation, non-binding case |aw and | egislative history are

unwarranted. See AT & T, 582 F.3d at 498 (finding that a

determ nation that the statutory | anguage was unanbi guous negates
consi deration of argunments concerning statutory purpose, non-

bi ndi ng case law, and |l egislative history). The Court, however,

w || address the argunents advanced by the Appell ees and adopted
by the Bankruptcy Court for purposes of conpl eteness.

1. Resort to section 1111(b) does not informthe
meani ng of section 1129(b)(2)(A).

The Appel | ees argue, and the Bankruptcy Court agreed,
that section 1129(b)(2)(A) must be read in conjunction with
section 1111(b), which provides certain protections to hol ders of
secured clains. Appellees claimthat sections 1129(b) and
1111(b) read together reveal that Congress intended not to
deprive a secured creditor of the protections afforded by these
two sections of the Code. The connection between sections
1129(b) and 1111(b) is at best attenuated. |In fact, nothing
contained in section 1129(b)(2)(A) references section 1111(b), or
vice versa, to indicate that these sections were intended to be

read in pari materia. Wile the Bankruptcy Court could well be

correct that as a matter of policy, it my be desirable to afford
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a secured creditor either the right to credit bid or an election
under 1111(b), “a court's policy preferences cannot override the

clear nmeaning of a statute's text.” Hay Goup, 360 F.3d at 406

(citing Eaves v. County of Cape May, 239 F.3d 527, 531-32 (3d

Cr. 2000)(“We do not find the reasoning of the courts adopting
the “majority view persuasive, because they ignore a textual
anal ysis of 8 1961(a) and, instead, base their result on policies
they find to underlie post-judgnent interest and attorney's fee
awards.”)).

Next, Appellees cite to | anguage in the Suprene Court’s

deci sion in Robinson v. Shell G Conmpany, 519 U S. 337, 341

(1997), for the proposition that anbiguity is determ ned by
reference not just to the |language itself, but the specific
context in which that |anguage is used, and the broader context
of the statute as a whole. Pointing to this |anguage, Appellees
contend that reference to section 1111(b) is appropriate in order
to informthe | anguage of section 1129(b)(2)(A).

Robi nson is not on point. |In Robinson, the Suprene
Court addressed the interplay between the various statutory
sections of Title VII while searching for the nmeaning of the term
“enpl oyees” after concluding that the termitself was anbi guous.

Id. Simlarly, the Third Crcuit cited Robinson in Price v. Del.

State Police Fed. Credit Union, US., 370 F.3d 362, 369 (3d Cr.

2004), in explaining that “[s]tatutory context can suggest the
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natural reading of a provision that in isolation mght yield

contestable interpretations.” (enphasis added). Thus, under
Robi nson, courts |l ook to other statutory sections in order to
resolve conflicting interpretations of a provision that is

anbi guous standing alone. See, e.qg., id.; Dobrek, 419 F. 3d 264

(noting that in the event that the statutory termis anbi guous
“we | ook next at the surrounding words and provisions and also to
the words in context”) (internal citation onmtted).? G ven that
t he | anguage of section 1129(b)(2)(A) standing alone is not

anbi guous, resort to section 1111(b) is not warranted.

2. The canon of interpretation that a specific
provi sion should prevail over the general
provi sion is inapplicable.

The Bankruptcy Court relied upon the canon of statutory
construction that “a generic provision of a statute should not be

used to achieve a result not contenplated by a nore specific

provision.” |n re Philadel phia Newspapers, 2009 W. 3242292, at

*5. The Bankruptcy Court reasoned that if the generic

| ndubi t abl e Equi val ent Prong were used to conduct a plan sale,

21 Furthernore, both of the cases cited in Robinson to
support this proposition analyzed the context of the surroundi ng
statute in light of an anbiguity in the disputed | anguage itself.
McCarthy v. Bronson, 500 U.S. 136, 139 (1991) (resorting to the
context of the statute after concluding that the term
“chal I engi ng conditions of confinenent,” when viewed in isolation
was anbi guous); Estate of Cowart v. Nicklos Drilling Co., 505
U S 469, 477 (1992) (“If the language of 8 33(g)(1l), in
i solation, left any doubt, the structure of the statute would
remove all anbiguity.”).
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which is specifically provided for under the Sale Prong, this
woul d serve to allow the Indubitable Equivalent Prong to subsune
the Sale Prong, thereby rendering the Sal e Prong superfl uous.
Id.

Canons of statutory interpretation are used to discern
Congressional intent only if the statutory | anguage at issue is

uncl ear. Cooper, 396 F.3d at 310; see Lane v. Pena, 518 U. S.

187, 211 (1996) (“We appropriately rely on canons of construction
as tie breakers to help us discern Congress' intent when its
message is not entirely clear.”). “[C]anons of construction are
no nore than rules of thunb that help courts determ ne the
meani ng of legislation, and in interpreting a statute a court
shoul d always turn first to one, cardinal canon before all others

courts nust presune that a legislature says in a statute
what it means and neans in a statute what it says there.”

Connecticut Nat’'l Bank v. Germain, 503 U. S. 249, 253-54 (1992)

(internal citations omtted). As expl ai ned above, where the
statutory |l anguage is clear, as is the case here, resort to any
canons of interpretation is inappropriate.

Even assum ng this canon of interpretation is
applicable, it is not apposite to the facts of this case.

Appel | ees and the Bankruptcy Court cite to In re Conbustion

Engi neering, Inc., 391 F.3d 190, 235 (3d G r. 2004), to support

t he conclusion that the general I|ndubitable Equival ent Prong
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cannot be enpl oyed to render the nore specific Sale Prong

irrel evant. | n Conbusti on Engi neering, the Third Crcuit

addressed the conflict between section 105(a) of the Bankruptcy
Code??, which confers a bankruptcy court with broad equitable
powers, and section 524(g) of the Bankruptcy Code, which provides
a specific type of channeling injunction to enjoin actions

agai nst non-debtors. |1d. at 235-37. The Third Crcuit cited to
the maximthat specific statutory provisions prevail over nore
general provisions in holding that the bankruptcy court erred in
relying upon the equitable powers provided by section 105(a)

i nstead of recognizing the limtations inposed by section 524(Q).
Id. at 236-37. The court reasoned that “[t] he general grant of
equi tabl e power contained in 8 105(a) cannot trunp specific

provi sions of the Bankruptcy Code, and nmust be exercised within
the paraneters of the Code itself.” [d. at 236 (interna

citations omtted). Conbustion Engineering held that the broad

catch-all provision of section 105 could not be used to sidestep
the specific requirenents provided by section 524(g). 1d. at
236- 37.

Unl i ke Conbustion Engi neering, the present issue does

not involve the use of a generalized catch-all provision in order

22 Section 105(a) of the Bankruptcy Code expressly
provi des bankruptcy courts the equitable power to “issue any
order, process, or judgnent that is necessary or appropriate to
carry out the provisions of this title.” 11 U S. C 8§ 105(a).
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to subsune the specific requirenents contained in a separate
subsection. As explained above, the Sale Prong and | ndubitable
Equi val ent Prong are separate and i ndependent options under
section 1129(b)(2)(A). Under section 1129(b)(2)(A), only one of

these alternative options needs to be satisfied. See Pacific

Lunber, 2009 W 3082066, at *10 (“Indubitable equivalent is
therefore no | ess demanding a standard than its conpanions.”).
Therefore, this is not a case where a general provision serves to
negate the nore specific. Rather these options are separate and
i ndependent and the fact that sonme overlap exi sts does not
mlitate in favor of reading a right to credit bid into the

| ndubi t abl e Equi val ent Prong where such a right is not provided
by the statute.

3. The case law cited by the Bankruptcy Court is
unper suasi ve.

The non-bi nding case |aw relied upon by the Appellees
and the Bankruptcy Court is distinguishable. Inportantly, none
of the cases cited hold that a right to credit bid exists

pursuant to section 1129(b)(2)(A)(iii). See In re 222 Liberty

Assocs., 108 B.R 971, 978-80 (Bankr. E.D. Pa. 1990) (refusing to
confirma reorgani zation plan that denied a non-recourse creditor
the right to be treated as a recourse creditor under section

1111(b) and the right to credit bid at the plan sale); Inre Ofa

Corp., Nos. 90-11253, 90-11254, 90-11255, 1991 W 225985, *6

(Bankr. E.D. Pa. Cct. 31, 1991); Inre River Vill., 181 B.R 795,
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805 (E.D. Pa. 1995) (upholding confirmation of plan that
permtted a secured creditor to credit bid and noting that
“Congress did not intend to deprive creditors of the right to bid
their full claimunder a reorganization plan,” w thout addressing
whet her such the right to credit bid was guaranteed under section

1129(b) (2) (A)(iii)); Inre Realty Invs., Ltd. V, 72 B.R 143, 146

(Bankr. C.D. Cal. 1987) (refusing to confirma plan under section

1129(b)(2)(A)(ii)); In re Kent Terminal Corp., 166 B.R 55, 566-

67 (Bankr. S.D.N. Y. 1994) (finding that a non-recourse creditor
was entitled to credit bid pursuant to plan sale proposed under

section 1129(b)(2)(A)(ii)); In re SunCruz Casinos, LLC, 298 B.R

833, 839 (Bankr. S.D. Fla. 2003) (refusing to confirma plan that
restricted a creditor’s ability to credit bid the entire anount
of the allowed claimw thout addressing the statutory right to

credit bid under section 1129); H& MParnely Farns v. Farners

Hone Adm n., 127 B.R 644, 648 (D.S.D. 1990) (addressing the

right of a secured creditor to have its lien attach to the
proceeds of a sale conducted pursuant to section
1129(b)(2) (A)(ii) and subject to section 363(k)).

In contrast, two cases cited to by the Debtors are on
point in addressing the statutory right to credit bid under

section 1129. The Bankruptcy court in Inre Criim WMe, Inc.,

251 B.R 796, 807-08 (D. Md. 2000), held that confirmation of a

reorgani zati on plan was not precluded due to the fact that the
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debtors proposed a sale wthout affording a creditor the
opportunity to credit bid where the plan otherw se provided the
creditor with the indubitable equivalent of its claim The
Bankruptcy Court noted that both subsections (ii) and (iii) were
applicable to the proposed plan sale. 1d. at 807. The
Bankruptcy Court applied the plain neaning of the statute and
reiterated that section 1129(b)(2)(A) is to be given a
di sjunctive construction. 1d. The Bankruptcy Court then
reasoned that since subsections (ii) and (iii) can be satisfied
in the alternative and only subsection (ii) contained an explicit
reference to credit-bidding under section 363(k), if the debtors
were able to satisfy the indubitable equival ent prong, then the
debtors were not required to provide the right to credit bid as
requi red by subsection (ii). 1d. at 807-08.

The nost recent decision on the operation of credit
bi ddi ng under section 1129(b)(2)(A) is the Fifth Crcuit’s

decision in Pacific Lunber Co., --- F.3d ---, 2009 WL 3082066

(5th Gr. Sept. 29, 2009). The Fifth Grcuit held that a plan
could be confirnmed as fair and equitable, even where it denied a
group of secured noteholders the right to credit bid at a private
judicial sale. The Fifth Crcuit relied upon the disjunctive
nature of the statute in concluding that although subsection (ii)
could theoretically apply to the proposed sale, subsection (iii)

provi ded a distinct and i ndependent basis upon which the plan
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could be confirmed. [d. at *9-10. The court specifically
rejected the contention that permtting confirmation of the plan
sale would violate the canons of statutory construction that (1)
t he generic provision of subsection (iii) should not be used to
achieve a result contenplated by the nore specific provision of
subsection (ii), and (2) allow ng such sal es under subsection
(ti1) would render subsection (ii) superfluous. [d. The Fifth
Crcuit did recognize that under certain circunstances the right
to credit bid could be “inperative.” |d. at *10. The court
hel d, however, that a plan which proposed to satisfy the secured
creditor in cash would be proper so long as the plan accurately
reflected the value of the collateral. [d.?

Both Criim Me and Pacific Lunber support the Court’s

conclusion that no statutory right to credit bid exists for a
secured creditor whenever the debtor chooses to sell its
col |l ateral under the Indubitable Equival ent Prong.
4. Resort to legislative history is
i nappropriate and insufficient to contradict

t he plain neaning of section 1129(b).

The legislative history relied upon by the Bankruptcy

23 The Bankruptcy Court attenpted to distinguish the
Pacific Lunber decision on the follow ng grounds: (1) a private
sale was involved in Pacific Lunber rather than an auction; (2)
t he Bankruptcy Judge in Pacific Lunber held a hearing to set the
rel evant asset values; and (3) the noteholders in that case had
failed to raise the objection in a tinely fashion, present an
alternative plan, or nmake a section 1111(b) election. As these
di stingui shing facts do not address the interpretation of the
statute, the Court finds such distinctions unpersuasive.
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Court is unavailing. It bears repeating that |egislative history
alone is insufficient to contradict the plain reading of the

statute. See United States v. Gonzales, 520 U. S. 1, 6 (1997)

(reciting the oft-repeated adnoni shnment that when the | anguage of
the statute is plain, legislative history is irrelevant).

Even if appropriate, the Third Grcuit has cautioned
agai nst using legislative history for ascertaining congressional

intent. See Bruesewitz v. Weth, Inc., 561 F.3d 233, 244 (3d

Cir. 2009) (“We have recognized that |egislative history is not

w thout its shortcomngs as a tool of interpretation. ‘As a point
of fact, there can be nultiple legislative intents because
hundreds of nen and wonen nust vote in favor of a bill in order
for it to becone a law.’”) (quoting Mrgan, 466 F.3d at 278);

Lawr ence, 527 F.3d at 316-17 (noting that courts which consider

| egislative history due to statutory anbiguity should do so “with

caution”); Szehinskyj v. Atty. Gen. of U.S., 432 F.3d 253, 256

(3d Cir. 2005) (recognizing the “well-known adnonition that what

i ndi vidual |egislators say a statute wll do, and what the

| anguage of the statute provides, nay be far apart indeed. The

| aw i s what Congress enacts, not what its nenbers say on the
floor.”). Thus, while legislative history can be hel pful under
certain circunstances, it should be used with caution. See Exxon

Mobil Corp. v. Allapattah Servs., Inc., 545 U S. 546, 568 (2005)

(noting that “legislative history is itself often nurky,
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anbi guous, and contradictory,” and that it “may give
unrepresentative commttee nenbers-or, worse yet, unelected
staffers and | obbyi sts-both the power and the incentive to .
secure results they were unable to achieve through the statutory
text”); Lam e, 540 U. S. 526, 536 (2004) (noting that courts
should be mindful of “the pitfalls that plague too quick a turn
to the more controversial realm of legislative history”).

This caveat is particularly appropriate when searching
t hrough the |l egislative history of the Bankruptcy Code. The
Bankruptcy Code enacted in 1978 was the result of years of study
by Congress. It sought to bring bankruptcy law up to the
realities of nodern commercial |aw. The Bankruptcy Code energed
from Congress as a conprehensive | egislative enactnent, spanning
across multiple subjects, touching upon the interests of nunerous
st akehol ders and setting public policy in a nunber of areas. See

Ron Pair Enters., 489 U S. at 240-41 (internal citations omtted)

(“I'nitially, it is worth recalling that Congress worked on the
formul ati on of the Code for nearly a decade. It was intended to
noder ni ze the bankruptcy | aws, and as a result made significant
changes in both the substantive and procedural |aws of bankruptcy
In such a substantial overhaul of the system it is not
appropriate or realistic to expect Congress to have expl ai ned

with particularity each step it took.”); In re Arnstrong Wrld

I ndus., Inc., 320 B.R 523, 532 (D. Del. 2005) (“The
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congressi onal cal culus enbodi ed in the Bankruptcy Code for
confirmati on of a Chapter 11 reorganization plan is the product
of long experience with reorgani zation |egislation and hard-
fought battles over policy judgnents.”).

The Bankruptcy Code, however, is not an ALl restatenent
of the | aw of bankruptcy or a nodel code, resulting from serene
reflection and academ ¢ di al ogue. Rather the Code is the child
of the “give and take” of the political process, perhaps not

entirely pretty inits making. See generally In re Top G ade

Sausage, Inc., 227 F.3d 123, 130 n.5 (3d G r. 2000), abrogated on

ot her grounds by, Lamie v. United States Tr., 540 U. S. 526 (2004)

(citing to the phrase widely attributed to O to Van Bi smarck that
“[n]o man shoul d see how | aws or sausages are nmade”). Wat my
appear to be latent anbiguity, when renoved in tine and vi ewed
fromafar, is likely the result of |egislative judgnents intended
to conprom se conpeting interests or appease particul ar
constituencies. These political judgnents should not be
di sturbed |ightly.

The Bankruptcy Court cited to a single statenent of
| egi sl ative history of section 1111(b) in order to support its

interpretation of section 1129(b)(2)(A).% The Court disagrees

24 Al though the referenced statenent was read into the
record by both Representative Edwards and Senator DeConcini, the
statenent was identical in the remarks submtted by both
Congr essman.
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t hat, under the circunstances of this case, reliance on that
statenent tips the scale in favor of the Appell ees. First,
neither the text nor the legislative history of section
1129(b) (2) (A) suggests that this section is to be inforned by the

provi sions of section 1111(b).* See SUPERVALU, Inc. v. Board of

Trs. of Southwestern Pa. and W M., 500 F.3d 334, 343-44 (3d

Cir. 2007) (refusing to “allow an exam nation of the legislative
history to create an anbiguity where none exists in the statute”)

(citing Exxon Mbil Corp., 545 U S. at 567-68). Even assum ng

that the legislative history of section 1111(b) possesses sonme
probative value to the instant inquiry, these selected statenents
cannot contradict the plain | anguage of the statute. See Hay

G oup, 360 F.3d at 406 n.2 (“Even the nost ardent academ c
defenders of the use of legislative history in statutory
interpretation are quick to disavow cherry-picking fromfl oor

speeches.”) (citing Lawence M Sol an, Private Language, Public

Laws: The Central Role of Leqgislative Intent in Statutory

Interpretation, 93 Geo. L.J. 427, 447-48 (2005) (“[S]tray remarks

25 The relevant legislative history includes the follow ng
statenment, which was not cited by the Appellees or the Bankruptcy
Court, which indicates a connection between sections 1129(b) and
1111(b), “[b]efore discussing section 1129(b) an understandi ng of
section 1111(b) is necessary.” 124 Cong. Rec. 31795, 32406
(remarks of Rep. Edwards); 124 Cong. Rec. 33130, 34006 (renarks
of Sen. DeConcini)). Wile this statenent indicates that an
under st andi ng of section 1111(b) is hel pful to understanding the
wor ki ngs of section 1129(b), it does not suggest that section
1129(b) is to be interpreted in light of section 1111(Db).
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fromindividual legislators . . . are nost often not probative of
much of anything.”)).

Second, it is true that the remarks relied upon by the
Appel | ees and the Bankruptcy Court are from Representative
Edwar ds and Senator DeConci ni, which have been recogni zed as
“persuasi ve evidence of congressional intent” due to the absence
of a conference being conducted during the enactnent of the

Bankruptcy Code. See Begier v. 1.RS., 496 U S. 53, 64 n.5

(1990) (“Because of the absence of a conference and the key roles
pl ayed by Representative Edwards and his counterpart fl oor
manager Senat or DeConcini, we have treated their floor statenents
on the Bankruptcy Reform Act of 1978 as persuasive evidence of
congressional intent.”) (internal citations omtted). Yet, while
these statenents are to be afforded due weight, in the final

anal ysis they represent the views of one congressnman and cannot

be taken as to collective view of Congress. See Conroy v.

Ani skoff, 507 U. S. 511, 519 (1993) (Scalia, J., concurring)
(describing “the use of legislative history as the equival ent of
entering a crowded cocktail party and | ooki ng over the heads of

the guests for one's friends.”).?"

26 The Appellees point out that in Arnstrong, both the
district court and the Third Crcuit cited to the statenents of
Represent ati ve Edwards and Senator DeConcini as probative of
congressional intent. See In re Arnstrong, 432 F.3d at 513-14
(anal yzing the legislative history of section 1129 and fi nding
that it supported, rather than contradicted, a plain nmeaning
interpretation of the statute). It nust be noted that in
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5. A finding as to whether the right to credit
bid is necessary under the circunstances of
the Debtors’ Plan is appropriately addressed
at the confirmation stage.

As a final point, it is worth reiterating what this
Opi ni on does not cover. Specifically, the Opinion does not
address whether denying the right to credit bid under the
ci rcunstances satisfies the fair and equitabl e or indubitable
equi val ent standards under section 1129. Nor does it preclude a
debtor from providing for credit bidding under certain
circunstances. In other words, the Court’s decision is limted
to the application of the unadorned statutory | anguage of section
1129(b), which standing al one does not provide a right to credit
bid. The decision of the Court is limted intime to a point
prior to confirmation, and limted in effect to a pre-
confirmation auction. Therefore, the scope of the Court’s
deci si on addresses only a narrow wi ndow in the pre-confirmation
process. The Senior Lenders retain the right to argue at
confirmation, if appropriate, that the restriction on credit
bidding failed to generate fair market value at the Auction,

t hereby preventing them fromreceiving the indubitabl e equival ent

of their claim?

Arnstrong, legislative history was relied upon by the courts not
in derogation of, but to validate the plain neaning anal ysis.

27 The Debtors also argue that the Senior Lenders shoul d
not be permtted the right to credit bid because the Debtors may
seek to equitably subordinate a portion of the Senior Lenders’
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The Court is cognizant that addressing this issue after
the Auction is conpleted could serve to inject additional issues
into the confirmation calculus. It is equally true, however,

t hat postponing the determ nation of whether the Auction, and
correspondi ng Plan, satisfy the “fair and equitable” requirenent
will facilitate the confirmation process by renoving the aspect
of conjecture. Upon conpletion of the Auction, all parties,
along with the Bankruptcy Court, will be apprised of whether any
i ndependent third-party bids exist along with the anount of such
bids. Full disclosure of this information will renove al

specul ation as to the inpact of credit bidding on the results of
the Auction and all ow the Bankruptcy Court to make an inforned

decision on confirmation now arned with all avail abl e econom ¢

cl ai m based upon the Recording Incident and its subsequent effect
on the pre-bankruptcy negotiations between the parties. This
argunment need not be addressed by the Court at this point in tine
for several reasons. First, since the Debtors failed to raise
this particular argunent before the Bankruptcy Court, it will not
be considered here. See Med. Protective Co. v. Watkins, 198 F. 3d
100, 105 n.3 (3d Cir. 1999); In re Winberg, 337 B.R 65, 70
(E.D. Pa. 1995) (Davis, J.) (refusing to hear equitable exception
argunent that was not raised before the bankruptcy court based on
wai ver). Second, the Bankruptcy Court’s final order approving
debt or-i n-possession financing clearly states that the Debtors
agreed not to seek to subordinate any portion of the Senior
Lenders’ liens in return for accepting the debtor-in-possession
financing. Third, due to the August 28, 2009 stipulation in
which the parties agreed to refrain from pursuing any cl ai ns
arising fromthe Recording Incident until January 2010, the
factual record before the Court as to whether any |ikelihood of
success exists with respect to the Debtors’ potential equitable
subordi nation claimprevents the Court fromconsidering this

i ssue for purposes of this appeal.
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i nformati on concerning the Auction.

Regar dl ess of whether revisiting the credit bidding
issue wll potentially conplicate or facilitate confirmation, it
al one cannot justify reading a right into the statute that is not
provided by the plain statutory |anguage. Since the Court is
constrai ned by the | anguage that Congress has provided, the right
to credit bid by the Senior Lenders cannot be found to exist at

this juncture.?®

V. CONCLUSI ON
For these reasons, the decision of the October 8 Order
of the Bankruptcy Court shall be reversed. An appropriate order

will issue.

28 The Seni or Lenders nake an alternative argunent that
the right to credit bid is granted by the Senior Credit Agreenent
with the Debtors. Section 9.09(b) of the Senior Credit Agreenent
grants the Senior Lenders the ability to credit bid “in the event
of a foreclosure by Coll ateral Agent on any of the Coll ateral
pursuant to public or private sale.” The Senior Lenders contend
that this is a contractual right that exists separate and apart
fromits rights under the Bankruptcy Code and shoul d be
respected. Here, it appears that the plain | anguage of the
Senior Credit Agreenent does not authorize the Senior Lenders to
credit bid in this circunstance because this is a Chapter 11 sale
rather than a sale resulting froma foreclosure instituted by the
Seni or Lenders.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: : CIVIL ACTION
PHILADELPHIA NEWSPAPERS, LLC : NO. 09-mc-178

BKY. NO. 09-11204
ORDER
AND NOW this 10th day of Novenmber 2009, it is hereby
ORDERED that, for the reasons set forth in the acconpanying
Menor andum the October 8, 2009 decision of the Bankruptcy Court
to deny the notion to approve bid procedures is REVERSED and
Remanded to the Bankruptcy Court for further proceedings in a

manner consistent with this Order and Menorandum

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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