IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BRI AN J. FI TZGERALD,
Plaintiff, : ClVIL ACTI ON
v. : No. 08-cv- 3781
BANK OF AMERI CA CORPORATI ON and
BANK OF AVERI CA CORPORATE
SEVERANCE PROGRAM

Def endant s.

VEMORANDUM AND ORDER

Joyner, J. Novenber 10, 2009

| . BACKGROUND

Before the court is Defendants’ Mdtion for Summary Judgnent
(Doc. Nos. 29, 30). For the reasons set forth in this
Menorandum the Motion is granted.

Plaintiff has alleged two counts in the Arended Conpl aint:
(1) violation of Enployee Retirenent Income Security Act of 1974
(“ERISA"), 29 U S.C. 81001 et seq. against Bank of Anerica
Corporation (“BQOA"); (2) violations of ERISA 29 U S C 81001 et
seq. against the Bank of America Corporate Severance Program
(“the Plan”).

Plaintiff, M. Fitzgerald, was an enployee of U S. Trust
begi nni ng Sept enmber 2005 and was pl aced in the Phil adel phia

of fice as a Business Devel opnment O ficer. In the sumrer of 2006,



U.S. Trust directed Fitzgerald to start work in the |Investnent
Speci alist departnment. |In January 2007, U. S. Trust told
Fitzgerald to return to Phil adel phia as a Senior Sales
Representative and soon after his return, he was informed that he
woul d have a future career with BOA. Defendants’, however, claim
that Fitzgerald was never offered a position as an | nvestnent
Specialist at U S. Trust and cite several enmails which refl ect
this fact.

Fitzgerald inquired about his position in BOA and his
severance options, but was told that he could not receive
severance unless and until he was term nated by BOA. Defendants’
claimthat as a result of the nerger between BOA and U.S. Trust,
Fitzgerald s title changed from Seni or Sal es Representative to
Private Cient Consultant and that Plaintiff did not suffer a job
elimnation in connection with the nmerger. Plaintiff, however,
all eges that his position as an Investnment Specialist was
term nat ed when the nerger was conpleted on July 1, 2007

In anticipation of a future nerger between BOA and U. S.
Trust, in April 2007, while still working for U S. Trust,
Fitzgerald received a “Transition Assistance Policy,” including a
“@Quide to the Corporate Severance Program” On July 1, 2007, the
merger was carried out and Fitzgerald becane a BOA enpl oyee.
Later, on March 24, 2008, Fitzgerald was told he was to be

termnated as of March 28 for what BOA clains were performance



based reasons after he received several warnings regarding his
per formance defi ci enci es.

Plaintiff’s counsel then sent a letter to a Human Resources
Executive at BOA on March 25, 2008, asserting that Fitzgerald was
entitled to severance and stating that if an am cabl e sol ution
was not reached, an action would be filed. Ann Marie Wertel, a
menber of the |legal departnment at BOA, conducted an investigation
within BOA into Plaintiff's situation and replied to Plaintiff’s
counsel on May 8, 2008, asserting that Plaintiff was not entitled
to severance. Plaintiff’s counsel then replied, asking that M.
Wertel reconsider the denial, and she responded on June 5, 2008,
declining to do so based on the sane information that was
presented in the previous denial. Finally, Plaintiff’s counsel
filed a letter captioned as an “Appeal from Denial of Severance
Benefits” directed to the Benefits Conmttee and sent to BOA' s
counsel on August 25, 2008. The Benefits Appeal Commttee denied
Plaintiff’s appeal in a letter dated October 31, 2008.

Defendants claimthat Plaintiff was fired for performance
reasons. Defendants cite several docunents show ng that
Plaintiff received a negative or “does not neet expectations”
rating in 2006 and 2007. Additionally, the Adm nistrative Record
provi ded by Defendants show records of several verbal warnings
whi ch were issued to Fitzgerald during 2007 and early 2008 which

culmnated in his term nati on.



This action was originally filed by the Plaintiff in state
court on June 30, 2008, but was renoved to this Court based on
the ERI SA claims on August 8, 2008. The state clainms were
di sm ssed as preenpted by ERI SA and Plaintiff was given |eave to
file an Amended Conpl aint, which he did on Septenber 10, 2008.
Def endants then filed a Motion to Dismss both Counts | and |1 of

Plaintiff’s Anmended Conpl ai nt whi ch was deni ed.

1. STANDARD OF REVI EW

Summary judgnent is appropriate if “there is no genuine
issue as to any material fact and . . . the noving party is
entitled to a judgnent as a matter of law.” Fed. R Cv. P.
56(c). WMaterial facts are those that may affect the outcone of

the suit. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). An issue of material fact is genuine “if the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party.” Anderson, 477 U.S. at 248. |f the noving
party establishes the absence of a genuine issue of naterial

fact, the burden shifts to the non-noving party to “do nore than
sinply show there is sone netaphysical doubt as to the nateri al

facts.” WMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 586 (1986). If the non-noving party bears the burden
of persuasion at trial, “the noving party may neet its burden on

summary judgnent by showi ng that the nonnoving party's evidence



is insufficient to carry that burden.” Kaucher v. County of

Bucks, 456 F.3d 418, 423 (3d Cr. 2006) (quoting Wetzel V.
Tucker, 139 F.3d 380, 383 n. 2 (3d CGr. 1998)).

As this Court decided in its May 28, 2009, Order, we wll
use a deferential abuse of discretion standard of reviewin
conducting our review. Courts reviewing the decisions of ERISA
plan administrators or fiduciaries in civil enforcement actions
brought pursuant to 29 U.S.C. § 1132 (a) (1) (B) should apply a
deferential abuse of discretion standard of review across the
board and consider any conflict of interest as one of several
factors in considering whether the administrator or the fiduciary

abused its discretion. Estate of Schwing v. Lilly Health Plan,

562 F.3d 522, 525 (3d Cir. 2009) (citations omitted). We al so
recogni ze that, as in Schwing, “[o]ur prior caselaw referenced an
“arbitrary and capricious’ standard of review, while denn
describes the standard as ‘abuse of discretion.” W .

recogni ze[] that, at least in the ERI SA context, these standards

of review are practically identical.” Schw ng, 562 F.3d at 526 n.

2 (citing Abnathya v. Hoffmann-La Roche, Inc., 2 F.3d 40, 45 n. 4

(3d Gir. 1993)).

I[11. Discussion

A. Viability of ERISA C ai ns agai nst Bank of Anerica Corporation

Count | of Plaintiff’s Arended Conpl aint asserts a claim



under ERISA § 502 (a) (1) (B) against BOA. In pursuing his clains,
Plaintiff has alleged ERI SA viol ati ons agai nst the BOA, due to
the fact that they sponsor the Plan under which he is claimng
benefit and allegedly performan adm nisterial function. Bank of
Anerica has argued that it is not a proper defendant in the
action because, under the relevant sections of ERI SA the only
proper defendant is the Bank of America Corporate Severance
Program and, as such, the claimagainst it should be di sm ssed.
Plaintiff’s claimis for severance benefits that he alleges are
due himfromthe Plan, and as such, his ERI SA claimfalls under
ERI SA § 502(a)(1)(B)

I n pursuing clainms under 8§ 502(a)(1)(B), courts within the
Third Circuit are split as to who may be a proper defendant:

either the Plan only or the Plan and its fiduciaries.! However,

! For a discussion of the split between circuit courts, see Sparks v.
Duckrey Enters. Health Admirs, No. 05-2178, 2007 U.S. Dist. LEXIS 6540, 2007
W. 320260, at *17-18 (E.D. Pa. Jan. 30, 2007) (citing CGelardi v. Pertec
Conputer Corp., 761 F.2d 1323, 1324-25 (9th Cir. 1985); Hall v. Lhaco, Inc.
140 F.3d 1190, 1196 (8th Cir. 1998)). For a full discussion of current
district court precedent, see Sparks, 2007 U S. Dist. LEXIS 6540, at *18
(citing Hall v. @enn O Hawbaker, Inc., No. 06-1101, 2006 U S. Dist. LEXI S
81760, 2006 W. 3250869, at *9 (MD. Pa. Nov. 8, 2006); Briglia v. Horizon
Heal t hcare Servs., No. 03-6033, 2005 U.S. Dist. LEXIS 18708, 2005 W. 1140687,
at *5 (D.N.J. May 13, 2005); CQuiles v. Metro. Life Ins. Co., No. 00-5029, 2002
U S Dist. LEXIS 2393, 2002 W. 229696, at *1 (E.D. Pa. Feb 13, 2002); Tylwalk
v. Prudential Ins. Co., No. 2004-222J, 2006 U S. Dist. LEXIS 70513, 2006 W
2815806, at *3 (WD. Pa. Sept. 28, 2006); Cmno v. Reliance Std. Life Ins.
Co., No. 00-2088, 2001 U.S. Dist. LEXIS 2643, 2001 W 253791, at *3 n.2 (E. D
Pa. March 12, 2001); Moore v. Hew ett-Packard Co., No. 99-2928, 2000 U.S.
Dist. LEXIS 4437, 2000 W. 361680, at *4 (E.D. Pa. April 6, 2000); Vaughn v.
Metro. Life Ins. Co., 87 F. Supp. 2d 421, 425 (E.D. Pa. 2000)).

Def endants contend that the Plan is the only proper defendant and cite
to Bixler v. Central Pa. Teansters Health and Welfare Fund in support. 12 F
3d 1292, 1297 (3d Cir. 1993) ("while a 502(a)(1)(B) claimmy be properly
asserted against an ERISA plan, it cannot be rai sed agai nst an enpl oyer.")
(quoting Bixler v. Central Pa. Teansters Health & Welfare Fund, No. 92-479,
nmnem op. at 10 (MD. Pa. Jan. 14, 1993)). However, in this opinion, it

6



this Court declines to decide between these two differing
viewpoints as Plaintiff failed to exhaust his administrative
remedies and therefore this Court does not have to reach this
issue as summary judgment is granted in favor of Defendants based

on Plaintiff’s failure to exhaust.

B. Counts | and Il: ERI SA viol ations agai nst Bank of Anerica and
Bank of Anerica Corporate Severance Program

1. Exhaustion of Adm nistrative Renedies

Def endants argue that Plaintiff has not exhausted his
adm ni strative remedies and is therefore barred from proceeding
in this action pursuant to Art. IV, 4.6(e) (3) of the Plan.?
Plaintiff, however, contends that he has exhausted his
adm nistrative renedies and that, in the alternative, he should
be excused from exhaustion requirenents due to procedural defects
in the process on the part of Defendants.

Exhaustion of adm nistrative renedies is a prerequisite in

ERI SA cases. See Harrow v. Prudential Ins. Co. of Anerica, 279

F.3d 244, 249 (3d Gr. 2002) (“Except in limted circunstances, a

appears that the Third Circuit was reciting the lower court's findings within
a section entitled “Procedural History” without ruling on the matter.

Further, it ultimately reversed the grant of summary judgment for the employer
and remanded the case to the district court. Other recent district courts
have noted the split within the Circuit and acknowledged the lack of precedent
from the Third Circuit and we agree with that assessment of the law as it now
exists.

Art. 1V, 4.6(e)(3) is one of the four procedural requirenments necessary

to exhaust remedies. It states, “[t]he claimant has filed a tinely witten
appeal with the Committee for review of the denied claim”

7



federal court will not entertain an ERI SA cl ai m unl ess the
plaintiff has exhausted the renedi es avail abl e under the plan.”

(quoting Weldon v. Kraft, Inc., 896 F.2d 793, 800 (3d Cir

1990)). In this instance, Plaintiff failed to request severance
benefits in a tinely manner. The key issue is whether Plaintiff
was seeking benefits based on his term nation on March 24, 2008
or the termnation of his position as an Investnent Specialist on
July 1, 2007.

It is clear to this Court based on the letters attached to
Plaintiff’s conplaint and nunmerous letters back and forth between
Plaintiff and Defendants in the adm nistrative record, that
Plaintiff was seeking benefits for what he alleges was the
initial termnation of his position as an |Investnent Speciali st
on July 1, 2007. In Plaintiff’'s first letter to Defendant on
March 28, 2008, Plaintiff clearly refers to the all eged
termnation of this position as an |Investnent Specialist as the
reason he is entitled to severance benefits. Plaintiff’'s letter
was witten on March 25, 2008 which was far nore than six nonths
after the alleged term nation of his Investnent Specialist
position in July 2007. Therefore, Plaintiff failed to tinely
exhaust his adm nistrative remedies in accordance with the Pl an.
As a result, this Court grants summary judgnment in favor of
Def endant s.

However, even excusing Plaintiff’s failure to exhaust,



summary judgnment should be granted in favor of Defendants because
the Plan adm nistrator conducted a thorough investigation which

nmore than passes the arbitrary and capricious standard of review.
Under the arbitrary and capricious standard, a court may overturn
a denial of benefits only if it is without reason, unsupported by

the evidence or erroneous as a matter of law. Firestone Tire &

Rubber Co. v. Bruch, 489 U.S. 101, 115; Courson v. Bert Bell NFL

Player Retirement Plan, 214 F.3d 136, 142 (3d Cir. 2000). Courts

reviewing the decisions of ERISA plan administrators or
fiduciaries in civil enforcement actions brought pursuant to 29
U.S.C. § 1132 (a) (1) (B) should apply a deferential abuse of
discretion standard of review across the board and consider any
conflict of interest as one of several factors in considering
whether the administrator or the fiduciary abused its discretion.
Schwing, 562 F.3d at 525 (citations omitted). “We note that

ERI SA fiduciaries are not required to engage i ndependent counsel
to aid in their interpretation and adm nistration of an ERI SA
plan . . . .” 1d. at 526. A plan administrator has discretion
when interpreting the terms of the plan; however, the
interpretation may not controvert the plain language of the

document. Gaines v. Amalgamated Ins. Fund, 753 F.2d 288, 289 (3d

Cir. 1985). This Court’s review will be limited to the record
before the Plan administrator and will not consider any outside

evidence. Mitchell v. Fastman Kodak Co., 113 F.3d 433, 440 (3d




Cir. 1997) (“Under the arbitrary and capricious standard of
review, the ‘whole’ record consists of that evidence that was
before the administrator when he made the decision being
reviewed.”).

The adm nistrative record in this case is very thorough
There is full docunentation regarding the various positions that
M. Fitzgerald held at both U S. Trust and BOA. The record
contains nunmerous emails and letters docunenting Plaintiff’s
enpl oynent history and his reviews. Additionally, the Court
finds that the Defendants do not have a conflict of interest.
BOA and the Plan hold no residual interest in the assets of the
Trust. The Bank nakes contributions to the Trust on a pre-
determ ned, fixed basis. A conflict of interest does not exist
where the enpl oyer funds an ERI SA pl an t hrough fixed

contri butions. Smathers v. Multi-Too, Inc./Milti-Plastics, |nc.

Enpl oyee Health and Welfare Plan, 298 F.3d 191, 198-99 (3d Cr

2002). The administrator in this case carefully reviewed the
case and investigated all of Plaintiff's allegations. The record
cont ai ns nunerous docunents about Plaintiff’s failure to perform
his enpl oynent history and the Plan’s requirenents. The

adm nistrator’s decision was not arbitrary and capri ci ous;

therefore, we grant summary judgnent in favor of Defendants.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
BRI AN J. FI TZGERALD,
Plaintiff, : ClVIL ACTI ON
v. : No. 08-cv- 3781
BANK OF AMERI CA CORPORATI ON and
BANK OF AVERI CA CORPORATE
SEVERANCE PLAN,

Def endant s.

ORDER
AND NOW this 10t h day of Novenber, 2009, upon
consi deration of Defendants’ Mtion for Summary Judgnent ( Doc.

Nos. 29, 30), it is ordered that the Mdtion is GRANTED for

reasons set out in the attached Menorandum

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



