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The United States of America brought suit through its
enf orcenment powers agai nst Nobel Learning Communities, Inc.
(“NLC’), a private, for-profit corporation that operates a
charter school network. The United States clains that NLC is
engaged in discrimnatory practices in violation of the Americans
with Disabilities Act (“Title Il1” or “ADA’) and its inplenenting
regulations. It alleges that NLC discrimnated and will continue
to discrimnate against children with disabilities and their
famlies by failing to enroll or by disenrolling fromits schools
children with disabilities. The governnment identifies twelve
children and their famlies who suffered such injury, and it
seeks declaratory and injunctive relief, damages, and civil
penal ti es agai nst NLC.

The defendant noves to dism ss the conplaint except for
al | egations of individualized discrimnation against the twelve
children identified in the conplaint. The Court will grant in

part and deny in part the defendant’s notion to dism ss.



Al l egations in the Conpl aint!?

NLC owns or operates a network of private day care
centers, preschools, and elenmentary and secondary school s? in
numerous states and the District of Colunbia.® There are at
| east fifteen different NLC academies.* Conpl. T 5; H'g Tr.
4:19-20, COctober 6, 2009.

Twel ve students (S.O0, AM, L.B., T.C, AR, AW,
ME., AD, RR, J.H, DB, and E V.) who have neurol ogi cal
disabilities that substantially limt one or nore major life
activities were either disenrolled or denied enrollment from NLC

school s bet ween 2005 and 2008. Ni ne of the students were

LAl citations to the conplaint are to the redacted
conplaint that was publically filed. The redacted conpl aint
replaced the nanmes of the children with their initials and
omtted the specific day and nonth of the children’ s birth dates,
but it is the sane in all other respects as the unredacted
conplaint filed under seal

2 The conplaint refers to the NLC network as conpri sing day
care centers and nursery, elenentary, and secondary school s.
Compl . 95. At oral argument, however, both parties referred to
the “nursery schools” as “preschools.” H'g Tr. 4:19-20, Cctober
6, 2009. For sake of clarity, the Court will refer to NLC as a
network of day care centers, preschools, and el enentary and
secondary school s.

3 The plaintiff does not allege the nunber of NLC- operated
school s, the nunber of states in which these schools operate, the
nunber of students enrolled in these schools, or the nunber of
students denied enroll nent or disenrolled fromthese school s.

4 Nunerous school s may operate under the sane acadeny nane.
For exanple, students SO, AM, L.B., and T.C. all attended
Chest er brook Acadeny in Pennsylvania, and A R attended
Chest er brook Acadeny in Illinois.
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di senrolled and three were denied enrollment. These twelve
students were associated with seven NLC schools |ocated in six
states across the nation. Conpl. 9 6-17.

Ei ght of the nine disenrollnment incidents occurred
bet ween April 2006 and Decenber 2006, and the renaining
di senrol |l ment occurred in May 2008. The disenroll nents took
place in six different schools and in five different states.
They occurred anywhere fromtwo nonths to five years after the
child enrolled in an NLC school. Conpl. 1Y 6-10, 12, 15-17.

The three specified denials of enrollnment occurred in
three different states. Two students were denied enrollnent in
2005, and the third student was denied enroll nent in 2007.

Conpl . Y 11, 13, 14.

El even of the twelve children identified in the
conpl aint were under age six at the tinme of the defendant’s
action and were either disenrolled or denied enrollment from an
NLC preschool. The el even children were excluded from six
different schools that are located in six different states. The
one child identified in the conplaint who was over age six at the
tinme of the defendant’s action was eight years old and was
di senrolled froman NLC el enentary school. Conpl. 1 6-17; Hr'g
Tr. 5:12-21.

The governnent clains that NLC took these actions

agai nst the twel ve nanmed students and other children |ike them



on the basis of the students’ disabilities. It further alleges
that “[f]romat |east 2005, NLC instituted a policy to exclude,
remove, or otherw se discrimnate against children with
disabilities from NLC prograns,” and that NLC has acted on this
policy by excluding, renoving, or otherw se discrimnating

agai nst such children. The governnent asserts that NLC s

di scrim nation has caused the students to suffer enotional and
mental pain, and that further discrimnation may injure other
students with disabilities. Conpl. 91 1, 6-17, 18, 19.

The plaintiff also alleges that famlies of children
wth disabilities were “denied a full and equal opportunity to
participate in or benefit fromthe goods, services, facilities,
privil eges, advantages, or accommpdations of NLC.” It alleges
that the famlies suffered injury, including “the loss of child
care and the attendant consequences for enpl oynent or other
opportunities; the | oss or denial of the opportunity to select,
participate in, or benefit fromthe education offered by NLC s
prograns; financial |oss, enotional pain, nental anguish, and
prol onged anxiety.” Oher famlies, it argues, may be harned if
NLC continues to discrimnate. Conpl. T 20-21.

The plaintiff argues that the defendant’s actions
constitute violations of five sub-provisions of Title Ill and
their inplenenting regulations: (1) a denial of the opportunity

to participate in or benefit fromthe goods, services,



facilities, privileges, advantages, or accommobdati ons of an
entity;® (2) the use of standards or criteria of admnistration
that have the effect of discrimnating; (3) the inposition or
application of eligibility criteria that screen out or tend to
screen out individuals with disabilities; (4) failure to nmake
reasonabl e nodi fi cati ons when such nodifications are necessary to
afford the goods, services, facilities, privileges, advantages,
or accommodations to individuals with disabilities; (5)

di scrimnation by association. 42 U S.C 88 12182(b)(1)(A) (i),
(D) (1(D, (B)(2)(A(i), (b)(2)(A)(ii), (b)(1)(E)(2009); 28
C.F.R 88 36.201, 36.202, 36.203, 36.204, 36.301, 36.302, 36.205
(2009).

1. Analysis

The defendant noves to dismiss all clainms in the
plaintiff’s conplaint except for any claimrelated to individual
di scrim nation against the twelve identified children.
Specifically, it seeks to dismss the three clains alleging that
NLC engaged in discrimnation pursuant to a policy, the

all egation of a failure to provide reasonabl e nodifications, and

> The plaintiff and defendant discuss this allegation as a
cl ai mof individual discrimnation against the twelve identified
students and a claimof a pattern or practice of discrimnation
t hroughout all NLC school s.



the allegation of discrimnation by association. Def.’s M 7-8.°

A Mbtion to Disniss Standard

The current standard for an adequately pled conpl ai nt

was set out in Bell Atlantic Corp. v. Twonbly, 550 U S. 544

(2007). Under Twonbly, to state a claim a party’s factua
all egations nust raise a right to relief above the specul ative

level. Phillips v. County of Allegheny, 515 F.3d 224, 232 (3d

Cr. 2008) (citing Twonbly, 550 U. S. at 555).
The Suprene Court reaffirmed and clarified the Twonbly
standard in Ashcroft v. Igbal, 129 S. C. 1937 (2009). The |gbal

Court explained that although a plaintiff is not required to make

6 The governnent argues as one rationale for opposing the
nmotion to dism ss that, because NLC does not seek to dism ss any
clainms of individualized discrimnation against the twelve
identified students, the entire conplaint is well-pled because
there is an intimate rel ati onshi p between individualized
discrimnation and the five other types of discrimnation. The
plaintiff further argues that to hold otherw se would force the
plaintiff to choose a | egal theory at the pleading stage, which
the Suprene Court rejected in Swerkiewicz v. Sorema N. A, 534
U S. 506 (2002).

The Court disagrees. First, courts post-lgbal routinely
grant partial notions to dismss. Second, Swierkiewcz is
i napposite to the plaintiff’s case because it stood for the
proposition that a plaintiff alleging workplace age and nati onal
origin discrimnation need not allege facts to support a prim
facie showi ng of the court-created McDonnell Douglas test.
Third, the United States Court of Appeals for the Third Crcuit
found I gbal and Twonbly to have effectively overrul ed
Swierkiewicz to the extent that it concerns pl eading
requirenents. Fow er v. UPMC Shadyside, 578 F.3d 203, 211 (3d
Cr. 2009).




“detailed factual allegations, . . . [a] pleading that offers
‘label s and conclusions’ or ‘a fornulaic recitation of the
el enents of a cause of action will not do.’” [|d. at 1949.
Rat her, a conplaint nust contain sufficient factual matter,
accepted as true, to state a claimfor relief that is “plausible
onits face.” 1d. A claimhas facial plausibility when the
plaintiff pleads sufficient factual content to allow the court to
draw t he reasonable inference that the defendant is liable for
the m sconduct alleged. 1d. The plausibility standard is not
akin to a “probability requirenent,” but it asks for nore than a
sheer possibility that a defendant has acted unlawfully. Id.
The Suprenme Court has explained that “two worKking
principles” underlie a notion to dismss inquiry. “First, the
tenet that a court nust accept as true all of the allegations
contained in a conplaint is inapplicable to | egal concl usions.
Threadbare recitals of the elenents of a cause of action,
supported by nere conclusory statenents, do not suffice.” I|d.

see Fow er v. UPMC Shadysi de, 578 F.3d 203, 210-11 (3d Cr. 2009)

(applying the notion to dism ss standard under lgbal to the
di sability discrimnation context).

“Second, only a conplaint that states a plausible claim
for relief survives a notion to dismss.” lgbal, 129 S. C. at
1950; Fow er, 578 F.3d at 211. Determ ning whether a conplaint

states a plausible claimfor relief is “a context-specific task



that requires the reviewing court to draw on its judici al
experience and common sense.” Igbal, 129 S. . at 1950. But
where the facts pled do not permt the court to infer nore than
the nere possibility of m sconduct, the conplaint has alleged,
but has not “shown,” that the pleader is entitled to relief

within the neaning of Rule 8(a)(2). 1d.

B. Policy of Discrimnation

Cont endi ng that the conplaint does not plausibly allege
that NLC engaged in discrimnation pursuant to a policy, the
def endant noves to dismiss the plaintiff’s allegations that NLC
(1) engaged in a pattern or practice of discrimnation, (2) used
standards or criteria of adm nistration that have the effect of
di scrimnating, and (3) inposed or applied eligibility criteria
that screen out or tend to screen out disabled individuals.

The Court grants the defendant’s notion to dismiss the
al l egations of discrimnation pursuant to a policy existing
outside the preschool context. It denies the notion to dismss

these allegations that are directed at the preschool |evel.

1. Pattern or Practice of Discrinination

To survive a notion to dismss a pattern or practice
claim the plaintiff nust plead factual content that allows the
court to draw a reasonable inference that the defendant engaged

in “nore than the nere occurrence of isolated or ‘accidental’ or



sporadic discrimnatory acts.” Int’l Bhd. of Teansters v. United

States, 431 U. S. 324, 335 (1977). It nmust sufficiently allege
that “discrimnation was the conpany’ s standard operating
procedure—t he regul ar rather than the unusual practice.” [d. A
plaintiff can prove a pattern or practice of discrimnation by
the exi stence of an express discrimnatory policy, or by nunerous
i nstances of discrimnation and anecdotal evidence fromwhich a
discrimnatory pattern or practice can be inferred. Teansters,

431 U. S. at 335 (nunerous instances); United States v. Bd. of

Educ., 911 F.2d 882, 892 (3d G r. 1990) (express policy). At the
nmotion to dismss stage, the plaintiff need only allege
sufficient facts that allow a court to reasonably infer a pattern
or practice of discrimnation.

The defendant advances three argunents to denonstrate
that the plaintiff’s conplaint |acks sufficient factual
all egations to raise a reasonable inference of a discrimnatory
pattern or practice. It argues that (1) the conplaint |acks
factual allegations that NLC has a discrimnatory policy; (2)
twel ve instances of alleged discrimnation do not constitute a
pattern or practice, but are nerely consistent with the
defendant’s liability; and (3) the conplaint |acks statistical
information to denonstrate the breadth of the policy and | acks
factual allegations of discrimnation at the day care, elenentary

and secondary | evel.



The plaintiff counters that twelve instances of alleged
discrimnation are sufficient to suggest a w despread pattern or
practice throughout all of the defendant’s schools. Further, it
argues that statistics are unnecessary at this stage of the
litigation to sufficiently allege a pattern or practice of
di scrim nation.

The Court finds that the plaintiff has sufficiently
all eged a pattern or practice of discrimnation at the preschool
| evel because its conpl aint contains nunmerous instances of
di scrimnation that reasonably give rise to an inference of a
pattern or practice of discrimnation in the defendant’s

preschools. See Teansters, 431 U. S. at 335. The conpl aint

identifies eleven children who were either disenrolled or denied
enrol Il ment fromthe defendant’s preschools. The defendant
conducted the disenrollnents of all eight identified preschool
students between April 2006 and Decenber 2006. The defendant
denied enrollnment to all three identified preschool students in
2005 and 2007. These facts constitute sufficient instances of
all eged discrimnation in the preschool setting to survive a

nmotion to dismss. See United States v. Lansdowne Swi m G ub, 894

F.2d 83, 88-89 (3d Cr. 1990) (affirmng bench trial finding of
pattern or practice when three black applicants were continually
turned away froma private pool).

The Court disagrees wth the defendant’s argunent that

10



because the conplaint |acks statistical data to denonstrate the
breadth of the alleged discrimnatory policy and because the
preschool students are associated with six schools in six states,
the plaintiff’s allegations suggest nmerely child-specific

deci sion nmaking or, at worst, sporadic instances of

di scrimnation. Although many courts use statistical information
at the summary judgenent stage to evaluate pattern or practice
clains, such data is not required to survive a notion to dism ss.

See Teansters, 431 U S. at 337 (affirmng finding of a pattern or

practice of discrimnation by relying on statistics and expert

reports); Seils v. Rochester City Sch. Dist., 192 F. Supp. 2d

100, 118-19 (WD.N. Y. 2002) (granting summary judgnment when
plaintiffs relied purely on anecdotes rather than statistics).
The Court will grant the defendant’s notion to dism ss,
however, to the extent that the plaintiff’s conplaint alleges a
discrimnatory pattern or practice at the day care, elenentary,
or secondary level. The plaintiff admts that only one of the
twelve identified children disenrolled or denied enroll nent by
t he def endant was an el enmentary school student, and none of the
identified children was enrolled or attenpted to enroll in a day
care or secondary setting. See Conpl. 1Y 6-17; H'g Tr. 5:14-21
One instance of alleged discrimnation in the elenentary setting
is insufficient to give rise to an alleged pattern or practice of

di scrimnation throughout all of the defendant’s elenentary

11



schools. See Ste. Marie v. EE. R R Ass’'n, 650 F.2d 395, 406 (2d

Cr. 1981) (finding two incidents of discrimnation throughout
nine offices insufficient to create a pattern or practice, absent

evidence of a policy of discrimnation); Collins v. Chichester

Sch. Dist., No. 96-6039, 1998 U S. Dist. LEXIS 9561 (E.D. Pa.
June 30, 1998) (granting notion to dism ss because the conpl ai nt
al l eged only one instance of discrimnation and was devoi d of
factual support).

The lack of any facts alleging discrimnation at the
day care or secondary level also fails to create a reasonable
inference of a discrimnatory policy at these |evels of

schooling. See Cooper v. Fed. Reserve Bank of Richnond, 467 U. S

867, 877-78 (1984) (“It is [] clear that a class [action]
plaintiff's attenpt to prove the existence of a conpanyw de
policy, or even a consistent practice within a given departnent,
may fail even though discrimnation against one or two

i ndi vi dual s has been proved.”).

The plaintiff argues that because the defendant is one
entity, a pattern of discrimnation at the preschool |evel gives
rise to a reasonable inference of a wi despread discrimnatory
policy at all levels of schooling. The Court disagrees. In

Cooper v. Federal Reserve Bank of Richnond, 467 U.S. at 878, the

Suprenme Court found that an enpl oyer’s proven discrimnation

agai nst two enpl oyees in a specific enploynent grade was

12



insufficient to support the conclusion that the sanme enpl oyer
engaged in a pattern or practice of discrimnation against
enpl oyees in |ower grades. Applied here, the plaintiff’s
all egations of a pattern or practice of discrimnation at the
preschool |evel cannot reasonably create an inference of such
discrimnation at different |evels of schooling.

The plaintiff has also not sufficiently alleged that
NLC enpl oys an express discrimnatory policy at the day care,

el emrentary, or secondary school l|level. See Bd. of Educ., 911

F.2d at 892. In its conplaint, the plaintiff argues that “NLC
instituted a policy to exclude, renove, or otherw se discrimnate
against children with disabilities,” but it fails to include any
facts to substantiate this claim The governnment’s allegation
reads nore like a “fornulaic recitation of the elenents” of a
pattern or practice claimand is insufficient to withstand NLC s
motion to dismss. See Igbal, 129 S. . at 1949.

2. Standards or Criteria with the Effect of

Discrimnating and Eligibility Criteria that
Screen Qut 1ndividuals

The Court will grant the defendant’s notion to dismss
al l egations of NLC s use of both standards or criteria with the
effect of discrimnating and eligibility criteria that screen out
or tend to screen out individuals with disabilities, to the
extent that the allegations relate to the defendant’s policies at

its day care, elenentary, and secondary schools. The Court wll

13



deny the defendant’s notion to dism ss these clains, however, to
the extent that they are directed at NLC s preschools. Although
the issue is close, the Court finds that the conpl aint adequately
states a claimfor violations of these ADA provisions in the NLC

preschool setting.

C. Reasonabl e Modifi cati ons

Title I'll prohibits an entity's failure to nake
reasonabl e nodi fications in policies, practices, or procedures,
when such nodifications are necessary to afford its goods,
services, facilities, privileges, advantages, or acconmopdati ons
to individuals with disabilities. The entity will not be |iable
under Title I, however, if it can denonstrate that naking such
nodi fications woul d fundanentally alter the nature of its goods,
services, facilities, privileges, advantages, or accommobdati ons.
42 U. S.C. 8§ 12182(b)(2)(a)(ii).

The defendant asserts that in order to survive a notion
to dismss, the plaintiff nust allege factual matter sufficient
to plausibly infer that the students with disabilities requested
reasonabl e nodi fications. NLC argues that the conplaint is
devoid of factual allegations that children requested reasonabl e
nodi fications, and therefore the conplaint does not provide
sufficient notice to NLC of this claim

The plaintiff asserts in its brief that it is

reasonable to infer that the children requested but were denied

14



reasonabl e nodifications. At oral argunment, the plaintiff argued
that entities covered under Title Ill have an ongoi ng obligation
to review their policies and nmake nodi fications when necessary.
It also explained that the nine identified students enrolled in
NLC school s were al ready receiving certain nodifications and that
it is reasonable to infer, fromtheir subsequent disenroll nent,
that the defendant failed to make further nodifications. The
government offered to anend its conplaint to this effect, if
necessary. H'g Tr. 8-11

The Court will grant the defendant’s notion to dismss
the plaintiff’s reasonable nodifications claimto the extent that
it relates to NLC s day care, elenentary, and secondary settings.
It wll deny the defendant’s notion, however, to the extent that
it relates to NLC s preschools. Again, the Court finds that the
plaintiff adequately states a claimat the preschool |evel of

NLC s failure to provide reasonabl e nodifications.

D. Associ ati onal Discrimnation

The plaintiff’s claimof associational discrimnation
presents the question whether Title Il of the ADA all ows
famlies to recover for indirect consequences associated with a
child s exclusion froman NLC school. The Court holds that it
does not. Title Ill’s associational discrimnation provision
protects a non-di sabl ed individual fromdiscrimnation directed

specifically against the non-di sabl ed individual because of his

15



or her association with a person with disabilities. The Court
al so finds that the conplaint fails to state a claimfor direct
di scrimnation against the famlies of the disabled children.

Title I'll provides:

It shall be discrimnatory to exclude or

ot herwi se deny equal goods, services,

facilities, privileges, advantages,

accomopdati ons, or other opportunities to an

i ndividual or entity because of the known

disability of an individual with whomthe

i ndi vidual or entity is known to have a

rel ati onship or association.
42 U . S.C. 8§ 12182(b)(1)(E). Oher parts of the ADA al so
recogni ze associ ational discrimnation clainms. Title | of the
ADA, covering the enpl oynent context, includes a counterpart
associ ational discrimnation provision, and Title Il of the ADA,
covering public services, has regul ati ons prohibiting
associ ational discrimnation. See 42 U S.C. 8§ 12212(b)(4); 28
C.F.R 8 35.130(09).

The Departnent of Justice’s regulation inplenmenting
Title I'll nerely repeats the | anguage of the Title Il statute:

A public accommodation shall not exclude or

ot herwi se deny equal goods, services,

facilities, privileges, advantages,

accommodati ons, or other opportunities to an

i ndi vidual or entity because of the known

disability of an individual with whomthe

i ndi vidual or entity is known to have a

relati onship or association.
28 C.F.R 8§ 36.205.

In the commentary acconpanying its Title I

16



associ ational discrimnation regulations, the Departnent of
Justice expl ains:

The individuals covered under this section

i ncl ude any individuals who are discrimnated

agai nst because of their known association

with an individual with a disability. For

exanple, it would be a violation of this part

for a day care center to refuse adm ssion to

a child because his or her brother has HV

di sease.
28 CF.R 8 36, App. B. (comentary on Section 36.205). The
Departnment’s commentaries for its Title | and Title |
regul ati ons al so contain exanples that denonstrate associ ati onal
discrimnation. Title I's conmmentary states: “This provision
woul d prohi bit an enpl oyer from di scharging an enpl oyee because
t he enpl oyee does vol unteer work wi th people who have Al DS, and
t he enpl oyer fears that the enployee may contract the disease.”
29 CF.R 8 1630, App. (commentary to Section 1630.8). Title
I1’s regulation commentary states: “It would be a violation of
this paragraph for a | ocal governnment to refuse to allow a
t heater conpany to use a school auditoriumon the grounds that
t he conpany had recently performed for an audi ence of individuals
with HV disease.” 28 CF.R 8 35, App. A (commentary on Section
35.130(g)). These exanples, provided by the Departnent of

Justice, all describe associational discrimnation as

di scrimnation directed specifically against the non-di sabl ed

17



i ndi vi dual .’

The governnent, neverthel ess, urges the Court to adopt
a nmuch broader interpretation. It directs the Court to two of
its amci briefs that argue that indirect consequences
experienced by those associated with a disabl ed individual raise
a Title I'll associational discrimnation claim?® P.’s Opp. Br.
Exs. 1, 3.

The Court is not required to defer to the governnent’s
argunents asserted in its past amci briefs and in this
litigation because the Departnment’s associational discrimnation
regul ation does little nore than restate the terns of the statute

itself. See Gonzales v. Oregon, 546 U. S. 243, 257 (2006). Wen

the Departnent of Justice creates a regulation that parrots a
congressional statute, the governnment does not acquire special
authority subsequently to interpret that regulation. |1d.

Al t hough the United States Court of Appeals for the

" The governnent disputes the applicability of Title I to
the Title Il context. The distinction the governnent makes
bet ween the | anguage of Title | and Title Ill does not turn on
whet her either provision protects against indirect consequences.
The Court, therefore, finds that the commentary to the ADA' s
Title | and Title Il regulations can be consi dered when
construing Title I11.

8 The government also lists three settlenment agreenents that
it has entered into with child care providers, a Frequently Asked
Questions web page, a publication discussing the ADA, and the
governnent’s ADA technical assistance manual. P.’s Qpp. Br. 35
n.31. It does not explain, nor does the Court find, how these
mat eri al s advance the governnent’s position or change the Court’s
anal ysi s.
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Third Grcuit has not addressed the scope of ADA associ ati onal
discrimnation clains under Title Ill, it has found that direct
di scrim nation against an individual, because of his or her
association with a disabl ed person, constitutes associ ational

discrimnation in a Title Il context. In Doe v. County of

Centre, 242 F.3d 437 (3d Cir. 2001), the court held that parents
of an HI V-positive child were the victinms of associational

di scrim nation under the ADA because the county instituted a
policy that restricted the parents’ ability to becone foster
parents to non-Hl V-positive children. Finding that the policy
directly discrimnated against the parents solely on the basis of
their child s disability, the court held that the policy was
facially discrimnatory towards the parents. 1d. at 447; see

also Falls v. Prince George’'s Hosp. Ctr., No. 97-1545, 1999 W

33485550 (D. Md. Mar. 16, 1999) (holding that parent had an
associ ational discrimnation claimbecause hospital directly
di scrim nat ed agai nst parent by requiring parent to act as
interpreter for deaf child).?®

Courts that have specifically addressed whet her

°® The government cites Falls v. Prince George’s Hospital
Center, 1999 W. 33485550, to denonstrate that an entity’s direct
discrimnation in a Title Il associational discrimnation
setting may include not just denying a parent a benefit, but also
obligating a parent to performa task typically perforned by the
entity. Although such action may constitute direct
di scrimnation, the Court finds that the governnent has not
sufficiently alleged facts for the Court to infer that NLC
engaged in this type of discrimnation.
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i ndi rect consequences give rise to an associ ati onal

di scrimnation claimhave held that Title Il of the ADA does not
protect against such injuries. |In Sinenson v. Hoffman, No. 95 C
1401, 1995 U.S. Dist. LEXIS 15777, at *4 (N. D. Ill. Cct. 24,
1995), the court dismssed a Title IIl associati onal

di scrimnation claimbrought by the parents of a child who was
refused nedical treatnment at a hospital. The court reasoned that
because the hospital directly discrimnated against the child,
and not the parents, the parents did not experience associ ational
discrimnation. See id. at *15-16.

The court in dass v. Hllsboro School District, 142 F

Supp. 2d 1286 (D. Or. 2001), reached a simlar conclusion and
dismssed a Title Il associational discrimnation claimbased on
a “derivative-type injury” experienced by parents of disabled
students. 1d. at 1290. |In dass, a school district denied
parents the opportunity to have “independent autism experts”
observe the parents’ disabled children in class. [1d. at 1287.
The court dism ssed the parents’ associational discrimnation

cl ai m because it found that the parents were not denied separate
and distinct services apart fromtheir role as parents. 1d. at
1292. Because the parents did not attenpt to have access to the
cl assroom for their own benefit, they suffered no direct
discrimnation fromthe school district. [d.

In view of both the case | aw and the plain | anguage of
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Title I'll and its inplenmenting regulation, the Court finds that
indirect discrimnation does not give rise to an associ ati onal
discrimnation claim and the plaintiff fails to allege
sufficient facts to allow the Court to infer that NLC directly

di scrim nated agai nst the disabled students’ famly nenbers.

Al t hough the conplaint alleges that famlies of disabled children
suffered “the loss or denial of the opportunity to sel ect,
participate in, or benefit fromf NLC s prograns, these

all egations read like “threadbare recitals of the elenments” of an
associ ational discrimnation claimand are insufficient to

w thstand the defendant’s notion to dismss. See Conpl. | 21;

| gbal , 129 S. Ct. at 1949.

[11. Conclusion

The Court grants the defendant’s notion to dismiss the
plaintiff’s allegation of associational discrimnation. It also
grants the defendant’s notion to dismss the plaintiff’s
al | egations of discrimnation pursuant to a policy and a failure
to provide reasonable nodifications, to the extent that these
all egations relate to the defendant’s day care, elenentary, and
secondary schools, but it denies the defendant’s notion to
di sm ss these allegations in relation to the defendant’s

pr eschool s.

An appropriate Order shall issue separately.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA : ClVIL ACTI ON
V.
NOBEL LEARNI NG COVMUNI TI ES, :
I NC. ) NO. 09-1818
ORDER

AND NOW this 2nd day of Novenber, 2009, upon
consideration of the defendant’s Mdtion to D sm ss (Docket No.
28), the plaintiff’'s opposition thereto (Docket No. 29), the
defendant’s reply (Docket No. 31), and the oral argunent held on
Oct ober 6, 2009, and for the reasons stated in a menorandum of
| aw bearing today’' s date, I T | S HEREBY ORDERED t hat the
defendant’s notion is GRANTED in part and DENIED in part as set

forth in the Court’s nmenorandum of | aw bearing today’ s date.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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