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This action concerns a dispute over the construction of
Skirkanich Hall at the University of Pennsylvania (“Penn”).
Skanska USA Building Inc. (“Skanska”), one of the defendants, was
t he general contractor on the Skirkanich Hall project. Plaintiff
Qui nn Construction Inc. (“Quinn”) was a subcontractor. Quinn has
filed a notion to conpel the production of a report by one of
Skanska’s non-testifying experts on the ground that the report
was provided to, and utilized by, one of Skanska's testifying
experts. Skanska has resisted production claimng the report is

protected “core” attorney work product. Because the Court finds

that any privilege has been waived, the Court will grant the
notion.?
! Quinn’s initial notion sought to conpel the production

of two different sets of docunents: the “Warner Report” and the
“Koch Workpapers.” Skanska has agreed to produce the Koch

Wor kpapers and the notion in their regard is nooted. The Court
t herefore considers here only the notion for the production of

t he Warner Report.



Backgr ound

Before this action was filed, Quinn proposed to Skanska
that they consider cooperating in a common effort to present
their clains concerning the project to Penn. Skanska' s counsel
retai ned Warner Construction Consultants, Inc. (“Warner”), a
consulting firm to evaluate Quinn’s proposal. Skanska’s counsel
provi ded Warner with the paraneters of the work to be perforned
and antici pated using Warner’s analysis as part of its own work
product in preparing a recommendation for Skanska. Warner’s
resulting analysis was enbodied in a “prelimnary overview,”
which the Court wll refer to as the “Warner Report.”

Decl aration of Bruce D. Meller (“Meller Decl.”), attached to
Skanska's Brief, at {1 3-4.

After this action was filed, Skanska retained Capital
Construction Consultants, Inc. (“Capital”) and discl osed Zafar
Farooqi of the Capital firmas Skanska s testifying expert. At
hi s deposition, Farooqi testified that he had been provided with
a copy of the Warner Report by Skanska s counsel for himto
review. Bills from Farooqi to Skanska produced in discovery have
two entries showing tinme billed for review ng the Warner report.
Deposition of Zafar B. Farooqi (“Faroogi Dep.”), attached as Ex.
A to Quinn’s Reply Brief, at 98-100; 2/5/09 Invoice from Capital
to Skanska's counsel, attached as Ex. A to Quinn’s Opening Brief.

Farooqi has submtted a declaration in support of

Quinn’s opposition in which he confirnms that his firmwas sent
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the Warner Report by Skanka s counsel and that he reviewed it.
In his declaration, Faroogi says that Capital “utilized the
[ Warner Report] to obtain an initial overview of sone of the
issues involved in this litigation” and that he understands that
the Report was provided to Capital by Skanska s counsel for that
pur pose. Declaration of Zafar B. Farooqi (“Farooqi Decl.”),
attached to Skanska Qpp. Br., at 1Y 2-3. At deposition, Farooqi
stated that he believed that he included “an excerpt of the
War ner docunent in our expert report.” Farooqi Dep. at 98.°
Despite admtting to “utilizing” the Warner Report,
Farooqi states in his declaration that Capital made its own
i ndependent analysis of Quinn' s performance on the Skirkanich
Hal | project relying on project records and states that Capital
“did not analyze, utilize, consult or rely upon the [Warner
Report] in any way in connection with the preparation of our

expert reports for this case.” Farooqi Decl. at § 4.

2 Quinn points to an exhibit attached to Farooqgi’s report
whi ch contains a footer with the identifier “WARNER " Ex. B to
Quinn’s Reply Brief. Quinn argues the reference to \Warner
i ndicates that the exhibit was originally part of the Wrner
Report, and therefore shows that Farooqi relied on the Warner
Report in reaching his opinions. The Court does not believe that
the nere fact that the word “Warner” appears on the exhibit is
enough, by itself, to find that it was originally part of the
Warner Report. If it were necessary to resolve this issue to
decide the notion, the Court would require subm ssion of the
Warner Report in canera or hold an evidentiary hearing. As
di scussed el sewhere in this opinion, however, the Court finds
that Farooqgi’s own testinony in his deposition and his
decl aration provides sufficient evidence to establish that
Farooqi considered the Warner Report in form ng his opinions.
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Qui nn now noves to conpel the production of the Warner
Report as material relied upon by a testifying expert, to be
produced under Fed. R Cv. P. 26(a)(2)(B). Skanska resists
production of the Report, arguing that it is both materi al
prepared by a non-testifying expert, protected fromdisclosure
under Fed. R Cv. P. 26(b)(4)(B), and protected “core” attorney

wor k product .3

1. Analysis
Under Fed. R CGv. P. 26(b)(4)(B), a party may not

ordinarily discover “facts known or opinions held by an expert
who has been retained or specially enployed by another party in
anticipation of litigation or to prepare for trial and who is not

expected to be called as a witness at trial.” The opinions of

3 In a letter to the Court dated Cctober 23, 2009,
Skanska states that it objects to unspecified “factual
assertions” in Quinn's reply brief and asks that, if the Court is
inclined to consider these assertions, the Court hold an
evidentiary hearing. Most of the factual assertions in Quinns
reply brief concern whether it was Quinn’s suggestion that Quinn
and Skanska press clains agai nst Penn, or whether Skanska had
al ready publicly blanmed Penn for delays before Quinn’s
suggestion. The Court finds this issue irrelevant to deciding
the notion to conpel and has not considered any of Quinn’'s
factual assertions concerning it. The only factual material in
Quinn's reply brief that the Court has considered in reaching its
conclusions is the excerpt from Farooqi’s deposition discussing
his use of the Warner Report. This deposition testinony was
referenced in Quinn’s initial notion and Skanska responded to its
subst ance by providing Farooqi’s declaration in its opposition
brief. Skanska has not identified any specific additional
information it wishes to present on the issue, and the Court sees
no need for an evidentiary hearing.
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such a non-testifying expert may be discl osed, however, upon a
show ng of “exceptional circunstances under which it is

i npracticable for the party to obtain facts or opinions on the
sane subject by other neans.” |d.

Under Fed. R Civ. P. 26(b)(3), which codifies the
protection for attorney work product, a party may not ordinarily
di scover docunents that “are prepared in anticipation of
l[itigation or for trial by or for another party or its
representative (including the other party's attorney, consultant,
surety, indemitor, insurer, or agent).” Those materials nay be
required to be produced, however, if they are otherw se
di scoverable and if the requesting party shows “that it has
substantial need for the materials to prepare its case and
cannot, w thout undue hardship, obtain their substanti al

equi val ent by other neans.” |[d.; see also H ckman v. Taylor, 329

U S. 495, 510-11 (1947). In ordering production, a court nust
“protect against the disclosure of the nental inpressions,
concl usi ons, opinions, or legal theories of a party's attorney or
ot her representative concerning the litigation,” often referred
to as “core” attorney work product. Fed. R Cv. P. 26(b)(3)(B)

In re Cendant Corp. Sec. Litig., 343 F.3d 658, 663 (3d G r

2003).
The Court finds that, because Warner was retained to
provide pre-litigation advice and has not been disclosed as a

testifying expert in this case, the Warner Report is the opinion
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of a non-testifying expert, protected from di scl osure under Fed.
R Gv. P. 26(b)(4)(B). The Court also finds that, because the
War ner Report was prepared at the direction of an attorney in
anticipation of litigation, the Report is attorney work product
protected by Fed. R Cv. P. 26(b)(3). |In addition, because the
Report was intended to be used to guide litigation strategy, its
scope and the specific issues discussed may indirectly reveal the
“ment al i npressions, conclusions, opinions, or |legal theories” of
Skanska’s counsel at whose direction it was prepared. The Court
therefore finds that the Warner Report constitutes, at least in

part, “core” attorney work product. See, e.q., Sporck v. Peil,

759 F.2d 312, 316-17 (3d Cr. 1985) (holding an attorney’s
conpilation of non-privileged docunents was protected attorney
wor k product because the selection process would reveal counsel’s
ment al i npressions and strategy).

Havi ng found that both the protections for a non-
testifying expert and for attorney work product apply to the
War ner Report, the Court finds that Quinn has not nmade the
requi red showi ng to overconme those protections. Quinn has not
made (nor has it attenpted to nmake) the show ng of “exceptiona
ci rcunst ances” needed to obtain the opinions of non-testifying
experts or the “substantial need” and “undue hardshi p” needed to
obtain attorney work product.

Had the Warner Report not been provided to Farooqi,

this would be the end of the inquiry. The Warner Report woul d be
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protected from di scovery under both Rules 26(b)(4)(B) and
26(b)(3). The protections of both rules, however, can be waived.

See Westinghouse Elec. Corp. v. Republic of Philippines, 951 F.2d

1414, 1428 (3d Cr. 1991) (waiver of attorney work product);

Pl ynovent Corp. v. Air Technology Solutions, Inc., 243 F.R D. 139

(D.N.J. 2007) (waiver of non-testifying expert protection). The
i ssue before the Court therefore becones whether, by discl osing
the Warner Report to Farooqi, its testifying expert, Skanska

wai ved the Report’s ot herw se protected status.

To decide this issue, the Court will first briefly
sketch the devel opment of the requirenent that testifying experts
i ke Farooqi disclose the information that they considered in
reaching their opinions. Before 1993, the Federal Rules of G vil
Procedure required only limted disclosure concerning testifying
experts. Rule 26 only permtted a party to serve interrogatories
on an opponent, requesting the identity of any person expected to
be called as an expert witness at trial, the subject matter of
their testinony, and the “ substance of the facts and opinions”
of that testinony and a “summary of the grounds for each
opinion.” Fed. R CGv. P. 26(b)(4)(A) (i) (1992) (anended 1993).
Di scovering any additional information about an expert required
| eave of court. Fed. R Cv. P. 26(b)(4)(A) (ii)(anmended 1993).

In 1993, Rule 26 was significantly anended to require
parties to produce information without formal discovery requests

fromtheir opponents. Wth respect to testifying experts, the
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anmended Rule required that any witness who “nmay” testify as an
expert at trial “nust” produce a witten report that contains,
anong ot her things, “the data or other information considered by
the witness in formng” the witness’ opinions. Fed. R Cv. P
26(a)(2)(B)(ii). This |language has been interpreted consistently
to require disclosure of any information a testifying expert
reviewed, even if that information is ultimately rejected and not
used as a basis for the expert’s ultinmate opinion. See, e.qg.,

Synthes Spine Co., L.P. v. Walden, 232 F.R D. 460 (E. D. Pa.

2005); 8 Charles Alan Wight, et al. Fed. Practice & Procedure 8§

2031.1. The Advisory Commttee Notes to the 1993 amendnents make
clear that this | anguage was intended to require the disclosure
of information that woul d otherw se be privil eged:

The report is to disclose the data and ot her

i nformation consi dered by the expert and any

exhibits or charts that summarize or support

the expert's opinions. Gven this obligation

of disclosure, litigants should no | onger be

able to argue that materials furnished to

their experts to be used in formng their

opi nions -- whether or not ultimately relied

upon by the expert -- are privileged or

ot herwi se protected from di scl osure when such

persons are testifying or being deposed.

Advi sory Committee Notes to 1993 Anmendnents to Fed. R CGv. P. 26
(“Advisory Commttee Notes”).

Rel yi ng on these advisory commttee notes, several
federal courts of appeals have held that the requirenent of Rule
26(a)(2)(B)(ii) that “information considered” by a testifying
expert be disclosed requires the production of otherw se
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privileged material. Regional Airport Auth. of Louisville v.

LFG LLC 460 F.3d 697, 715 (6th Cr. 2006) (agreeing with “the
majority view that Rule 26 now requires disclosure of al

information provided to testifying experts”); In re Pioneer

H -Bred Int'l, Inc., 238 F.3d 1370, 1375-76 (Fed. Gr. 2001)

(hol di ng that “because any disclosure to a testifying expert in
connection with his testinony assunes that privileged or
protected material wll be nmade public . . . there is a waiver to

the sane extent as with any other disclosure”); see also El'm

Gove Coal Co. v. Dir., Ofice of Wirkers' Conp. Prograns, 480

F.3d 278 (4th Gr. 2007) (finding that, under anal ogous Rul es of
ALJ Procedure, draft expert reports of testifying experts and
rel ated communi cations with counsel were not protected from

di scl osure as attorney work product, follow ng the reasoning of

In re Pioneer H -Bred).

The United States Court of Appeals for the Third
Circuit has not yet squarely addressed the issue. Two deci sions,

however, address rel ated issues: Bogosian v. @Gulf Gl Corp., 738

F.2d 587 (3d Cir. 1984) and In re Cendant Corp. Sec. Litig.,

343 F.3d 658 (3d Gir. 2003).

| n Bogosi an, which was deci ded before the 1993
anendnents to Rule 26, a party sought to conpel the production of
menor anda prepared by opposing counsel that had been given to,
and reviewed by, the opposing party’s experts in preparation for

their trial depositions. As permtted by the then-existing
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version of the rule, the party had requested these docunents
through interrogatories. The district court found that these
docunments were protected work product under Rule 26(b)(3). The
district court also found that providing these docunents to a
testifying expert did not waive the work product privilege, but
it did nmake the docunents discoverable as “the grounds” for a
trial expert’s opinion under the then-existing version of Rule
26(b)(4). 1d., 738 F.2d at 589-90, 593. The district court
reasoned that the resulting “tension” between protecting attorney
wor k product and permtting discovery into the basis for a
testifying expert’s opinion neant that “one of the Federal Rules’
conflicting policies . . . would have to give way to the other.”
Id., 738 F.2d at 590. The district court concluded that “in this
case that it is the attorney work product-qualified imunity
whi ch nust give way” and required production of the docunents.
Id.

On appeal, the United States Court of Appeals for the
Third Crcuit rejected the district court’s reasoning. The
Bogosi an court found that, because the docunents at issue
contai ned the nental inpressions of counsel, they were “core”
wor k product entitled to the highest degree of protection. It
al so agreed with the district court that work product protection
was not waived by providing it to a testifying expert, citing as

persuasive authority U.S. v. Am Tel. & Tel. Co., 642 F.2d 1285,

1299 (D.C. GCr. 1980). Bogosian, 738 F.2d at 593. U.S. v. Am
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Tel. & Tel. held that, because the purpose of the work product

doctrine, unlike attorney-client privilege, was to protect
information from di scl osure to opposing parties, not to protect
it fromdisclosure to anyone outside a confidential relationship,
a disclosure of protected work product to third parties would not
automatically result in waiver if the disclosure was nmade in the
pursuit of trial preparation and was not inconsistent with
mai nt ai ni ng secrecy agai nst opponents. [d. 642 F.2d at 1299.
Havi ng found no wai ver, the Bogosian court then
consi dered whet her the protections for attorney work product had
to “give way” to the right to discover the basis for an expert’s
opinion. The court first considered the text of the applicable
rules. Under the | anguage of Rule 26 (both before and after the
1993 anmendnents), the provision setting out the protection for
attorney work product, 26(b)(3), references the provision
governi ng di scovery of expert material, 26(b)(4). The district
court had relied on this reference to support its conclusion that
the protections for attorney work product were subordinate to the
rul es governing expert discovery. The appellate court rejected
this reading, holding that the reference to Rule 26(b)(4)
signified only that “trial preparation material prepared by an
expert is also subject to discovery, but only under the special
requi renents pertaining to expert discovery.” Bogosian, 738 F.2d
at 594. The court also noted that the reference to Rule 26(b)(4)

di d not appear in the subsection of Rule 26(b)(3) requiring
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hei ghtened protection for “core” work product. Relying on the
advi sory commttee notes to the pre-1993 version of Rule 26, the
Bogosi an court found that the then-existing provisions of Rule
26(b)(4) had been instituted to make cl ear that expert
i nformati on was di scoverabl e, but were not intended to override
the work product protections of Rule 26(b)(3). The court
t herefore remanded the case for the district court to consider
whet her the docunments at issue were protected under Rule
26(b)(3). 1d., 738 F.2d at 594-095.

Al though Rule 26 was substantially revised in 1993, the
United States Court of Appeals for the Third Crcuit cited

Bogosian with approval in In re Cendant Corp. Sec. Litig.,

343 F.3d 658 (3d Gr. 2003). In Cendant, a party sought to ask
deposition questions of its opponent’s enpl oyee concerning a
nmeeti ng anong the enpl oyee, the opponent’s counsel, and the
opponent’ s consulting expert. The consulting expert was a
specialist in deposition preparation and was not expected to be
called at trial. The district court had held that the
conversations were not protected by the attorney-client or
attorney work product privileges because the consultant was not a
| awer and was not offering |egal advice. [1d., 343 F.3d at 660-
61.

On appeal, the Cendant appellate court reversed,
finding that the consultant’s conversati ons were protected

attorney work product. The court found that work product
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protection extended to both materials prepared by an attorney’s
agents, as well as to “intangible” material that would reveal an
attorney’s nental inpressions or trial strategy, and therefore
covered the conversation at issue. In reaching this conclusion,
t he Cendant court considered and rejected the novant’s argunent
that “Rule 26(b)(3)'s work product protection is superseded by
Rul e 26(b)(4)(B),” which permts discovery of facts and opinions
held by a consulting expert upon a showi ng of exceptional need.
Id., 343 F.3d at 664. The Cendant court cited and quoted with
approval Bogosian's holding that the work product protections of
Rul e 26(b)(3) do not “give way” to the provisions of Rule
26(b)(4) permtting expert discovery. 1d. (citing Bogosian, 738
F.2d at 594).

Nei t her Bogosi an nor Cendant answers the question here:
whet her giving material protected as attorney work product under
Rul e 26(b)(3) to a testifying expert, who is required to disclose
that nmaterial to the opposing party under Rule 26(a)(2)(B)
wai ves the work product protection. Neither case involves a
party giving protected material to someone required to disclose
it. |In Bogosian, under the version of Rule 26 then in effect, a
testifying expert was not under any obligation to disclose the
informati on he or she considered in reaching an opinion; the
t hen-existing version of the rule only made “the grounds” for the
expert’s opinion discoverable through interrogatories. Protected

material given to a testifying expert under the pre-1993 version
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of Rule 26 would therefore not be automatically subject to
disclosure. Simlarly, in Cendant, the information at issue was
never given to a testifying expert, who post-1993 would have had
a duty to disclose it, but was in the possession of a non-
testifying expert fromwhomit could be requested in discovery
pursuant to Rule 26(b)(4)(b), but who had no duty of disclosure.
Havi ng found neither Bogosian nor Cendant controlling,
the Court | ooks to the | anguage and purpose of the applicable
rules and the | aw concerning wai ver. The disclosure requirenents
i nposed upon testifying experts under the 1993 anendnents to Rule
26(a) require that any “information considered” by a testifying
expert be disclosed to the opposing party. Fed. R Cv. P.
26(a)(2)(B)(ii). The advisory commttee notes to the 1993
anendnents are clear that one purpose of these disclosure
requi renents was to ensure that litigants would “no | onger be
able to argue that materials furnished to their experts to be
used in formng their opinions . . . are privileged or otherw se
protected from di scl osure when such persons are testifying or
bei ng deposed.” Advisory Conmittee Notes. Although “core”
attorney work product that reveals counsel’s nental inpressions
and theories is entitled to a high degree of protection, such
protection can be waived if it is disclosed in a way that
“enabl e[ s] an adversary to gain access to the information.”

Westi nghouse, 951 F.2d at 1428; see also U.S. v. Am Tel. & Tel.

Co., 642 F.2d at 1299 (disclosure of work product to third
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parties will result in waiver if the disclosure is inconsistent
W th mai ntaining secrecy agai nst opponents).

The Court therefore holds that, when a party provides
attorney work product to a testifying expert and that information
is “considered” by the expert and beconmes subject to the
di scl osure requirenents of Rule 26(a)(2)(B), then the protection
fromdisclosure ordinarily given to attorney work product is
wai ved and the information nust be disclosed.

The Court’s holding is consistent wth that of the
majority of district courts in this circuit to have consi dered

the issue in light of Bogosian and Cendant. See F.T.C V.

Lane-Labs, USA, Inc., 2008 W. 4003927 (D.N. J. August 25, 2008)

Doe v. lLuzerne County, 2008 W. 2518131 (M D. Pa. June 19, 2008);

Dyson Tech. Ltd. v. Maytag Corp., 241 F.R D. 247 (D. Del. 2007);

Synthes Spine Co., L.P. v. Walden, 232 F.R D. 460, 462-64 (E.D.

Pa. 2005); Vitalo v. Cabot Corp., 212 F.R D. 472 (E D. Pa.

2002). Al of these decisions hold that protected attorney work
product that given to and relied upon by a testifying expert mnust

be di scl osed under Rule 26(a)(2)(B).*

4 A mnority of decisions in this circuit have reached a
contrary result. See St. Marys Area Water Auth. v. St. Paul Fire
& Marine Ins. Co., 2006 W. 1670281 at *1-2 (M D. Pa. June 15,
2006); Krisa v. Equitable Life Assur. Soc., 196 F. R D. 254, 258-
60 (MD. Pa. 2000); In re Tel eglobe Comm Corp., 392 B.R 561
574-75 (Bkrtcy. D. Del. 2008). St Mary's and Tel egl obe, the two
cases decided after Cendant, interpret Bogosian as broadly
hol ding that core attorney work-product is not discoverable, even
if it has been disclosed to a testifying expert, and interpret
Cendant’s approving citation of Bogosian to nmean that this
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Havi ng found that the protection for attorney work
product can be waived if work product is given to a testifying
expert, the Court nust now consi der whet her Skanska wai ved t hat
protection for the Warner Report by giving the Report to Farooqi.
The attorney work product protection for the Warner Report wll
be waived if the Report is subject to Skanska’'s duty to discl ose
“the data or other information considered by” Farooqi in formng
hi s opinions, inposed by Fed. R Cv. P. 26(a)(2)(B)(ii).

Here, Faroogi testified at deposition that he received
the Warner Report from Skanska s counsel and reviewed it. In his
decl aration, he elaborates that his firm*“utilized” the Report
“to obtain an initial overview of sone of the issues involved in
this litigation” but did not “analyze, utilize, consult or rely
upon” the Report “in connection with the preparation of our
expert reports for this case.” Farooqi Decl. at T 3-4.

Courts have interpreted the scope of information

“considered by” an expert broadly. See Synthes Spine, 232 F.R D

at 464 (a “plaintiff nust disclose all materials, regardl ess of
privilege, that plaintiff's expert generated, reviewed, reflected
upon, read, and/or used in formulating his conclusions, even if
these materials were ultimately rejected by plaintiff's expert in

reaching his opinions.”). Gyven this broad definition, Faroogi’s

hol di ng was unaffected by the 1993 anendnents to Rule 23. As
di scussed above, this Court disagrees with this interpretation of
Bogosi an and Cendant .
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adm ssion that he reviewed the Warner Report to obtain an
“overview of the issues involved in the litigation, prior to his
firm s conducting an independent analysis of its own, is
sufficient to establish that Farooqi “considered” the \Warner
Report in form ng his opinions.

As material considered by a testifying expert, the
War ner Report is subject to the disclosure requirenents of Rule
26(a)(2)(B)(ii), and as such, its protection as attorney work
product has been waived. The Court will therefore grant Quinn's
notion to conpel and order Skanska to product the Warner Report.®

Qui nn suggests that, depending on the information in
the Warner Report, it may wish to take a suppl enental deposition
of Skanska’s expert Farooqi. |If after review ng the \arner
Report, Quinn w shes to depose Farooqi again, Quinn’ s counsel

shall confer with Skanska’s counsel and, if no agreenent can be

> In its opposition to Quinn’s notion to conpel, Skanska
requests that, should the Court order it to produce the Warner
Report, that Quinn be ordered to conpensate Skanska for the cost
of the Warner Report under Rule 26(b)(4)(C(ii). Under Rule
26(b)(4)(O (ii), unless it would cause manifest injustice, a
court “must require” that a party seeking facts or opinions from
a non-testifying expert under Rule 26(b)(4)(B) pay a “fair
portion” of the fees and expenses reasonably incurred in
obt ai ning those facts and opinions. Here, however, Quinn is not
seeki ng production of the Warner Report under Rule 26(b)(4)(B)
whi ch woul d require a show ng of “exceptional circunmstances” that
Quinn has not attenpted to neet. Instead, Quinn has successfully
sought the Warner Report as “data or other information
considered” by a testifying expert, which Skanska is required to
di scl ose under Rule 26(a)(2)(B)(ii). The Federal Rules do not
require a party to pay for an opposing party’s required expert
di scl osures, and Skanska’'s request for reinbursenent will be
deni ed.
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reached, Quinn shall file a witten request with the Court. This
request should set out the questions Quinn w shes to ask Farooqi

about the Warner Report.

An appropriate Order will be entered separately.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
QUI NN CONSTRUCTI ON, | NC. : ClVIL ACTI ON
V. :
SKANSKA USA BUI LDI NG, | NC., :
et al. ) NO. 07-406

ORDER

AND NOW this 26th day of QOctober, 2009, upon
consideration of the plaintiff’s Mtion to Conpel Production from
Def endant Skanska USA Building Inc. (Docket No. 142), and the
response and reply thereto, I T IS HEREBY CRDERED, for the reasons
set out in a Menorandum of today’ s date, that the Mdttion is
GRANTED as fol | ows:

1. Def endant Skanska USA Buil ding Inc. (“Skanska”)
shal |l produce to the plaintiff, on or before Novenber 6, 2009,
the “Warner Report,” prepared by Warner Construction Consultants,
Inc., and provided to, and revi ewed by, Skanska’'s expert Zafar
Far ooqi .

2. If, after reviewi ng the Warner Report, the
plaintiff wishes to take a suppl enental deposition of Zafar
Farooqi, the plaintiff’s counsel shall confer with Skanska's
counsel. If no agreenent on taking the deposition can be

reached, the plaintiff my file a witten request for |eave to



depose Farooqgi with the Court. This request shall set out with

specificity the questions the plaintiff intends to ask.

BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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