IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JASSIN M JOURIA, M D. ) C VIL ACTI ON
V.

THE EDUCATI ONAL COWM SSI ON )
FOR FOREI GN MEDI CAL GRADUATES NO. 09-4310

VEMORANDUM

Bartle, C. J. Oct ober 22, 2009

Now pendi ng before the court is the notion of the
plaintiff, Jassin M Jouria, MD. to remand this action to the
Court of Conmon Pl eas of Phil adel phia County pursuant to 28
U S.C. § 1447(c).

Plaintiff, a citizen of Florida, filed his two-count
conplaint in the Court of Comron Pl eas of Phil adel phia County,
along with a notion for a prelimnary injunction against the
def endant, The Educati onal Comm ssion for Foreign Medi cal
Graduates ("ECFMG'), a citizen of Pennsylvania. According to the
conplaint, ECFM5is a non-profit organization |located in
Phi | adel phia that is responsible for "certifying graduates of
forei gn nedical schools as having the requisite nmedical know edge
and skill to practice nedicine in the United States.” Plaintiff,
a graduate of such a school, alleges that ECFMS i nproperly
revoked his certification after he admttedly submtted letters
of recommendation for hospital residency positions that were

nei t her approved nor signed by the purported author. Plaintiff



contends he is now barred frompracticing nmedicine in the United
States without certification from ECFMG

Count | of the conplaint asserts a state |law claimfor
breach of contract while Count Il alleges a state |law claimfor
tortious interference with contractual relations. Plaintiff also
references a violation of his Due Process rights under various
state Constitutions.

ECFMG timely renoved this case fromthe Court of Comon
Pl eas of Phil adel phia County. See 28 U S.C. § 1446(b). Wile
diversity of citizenship exists and the jurisdictional anount in
controversy has been satisfied under 28 U.S.C. 8§ 1332, both
parties agree that renoval is not permtted on this basis because
the defendant is a Pennsylvania citizen, that is, a citizen of
the state in which the action is brought. 28 U S.C. 8§ 1441(b).
| nstead, defendant relies on that part of 8 1441(b) which
provi des for renmoval "of any civil action of which the district
courts have original jurisdiction founded on a claimor right
arising under the Constitution, laws or treaties of the United
States ...."

A case arises under the laws of the United States in
this context "if a well-pleaded conplaint establishes either that
federal |aw creates the cause of action or that the plaintiff's
right to relief necessarily depends on resolution of a

substantial question of federal law " Franchise Tax Bd. of Cal.

V. Constr. Laborers Vacation Trust for S. Cal., 463 U. S. 1, 27-28




(1983).! Although this conplaint alleges only state causes of
action, defendant maintains that plaintiff's right to relief
necessarily depends on resolution of a substantial question of

federal |law. The Suprenme Court has described this as a "speci al

and smal| category" of cases. Enpire Healthchoice Assurance,

Inc. v. McVeigh, 547 U S. 677, 698 (2006). It "captures the

commonsense notion that a federal court ought to be able to hear
cl ai ms recogni zed under state | aw that nonetheless turn on

substantial questions of federal |law, and thus justify resort to
t he experience, solicitude, and hope of uniformty that a federal

forumoffers on federal issues." Gable & Sons Metal Prods.

Inc. v. Darue Eng'g & Mq., 545 U S. 308, 312 (2005).

The substantial and di sputed question of federal |aw,
according to ECFM5 is whether it has unlawfully deprived the
plaintiff of his Due Process rights to enter the nedical
profession. It contends that the "constitutionality of ECFMG s
authority and jurisdiction to revoke Plaintiff's certification,
and thus allegedly prevent himfrom practicing nedici ne anywhere
in the United States, is the central disputed issue underlying
Plaintiff's Conplaint.” ECFMG al so seens to suggest that the

plaintiff's causes of action are created by federal |aw.

1. There are several exceptions to the well-pleaded conpl ai nt
rule. Beneficial Nat'l Bank v. Anderson, 539 U.S. 1, 6 (2003).
For instance, a federal statute may di splace a state-|law cause of
action through conplete preenption. Cains that cone within the
scope of the Enpl oyee Retirenent |Incone Security Act of 1974
("ERI SA") and the Labor Managenent Rel ations Act fall within this
category. |d. at 6-7.
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Plaintiff counters that resolution of his two state-I|aw
clainms do not turn on any question of federal law. Plaintiff
stresses that, although his conplaint references Due Process, he
specifically pleads his right under "various State
Constitutions.™”

Under Grable, we nust determ ne whether this case falls
within that "special and snmall" category of cases by exam ning
whet her the state-law clains "necessarily raise a stated federal
i ssue, actually disputed and substantial, which a federal forum
may entertain w thout disturbing any congressionally approved
bal ance of federal and state judicial responsibilities.” [d. at
314. In Gable, the Court held that jurisdiction was proper in a
federal forum because the plaintiff's quiet title claimunder
state law was "prem sed on a failure by the IRSto give it [a
former | andowner] adequate notice [of the sale of the property],
as defined by federal law " 1d. at 315. The Court reasoned that
the only matter requiring resolution involved a determ nation of
whet her the Internal Revenue Service gave the plaintiff-Ilandowner
proper notice in the exact manner prescribed by the United States
Code. It concluded that this issue, which required
interpretation of the federal statute, was a matter that
"sensibly belongs in a federal court.” 1d. The Government's
interest in collecting taxes and the conconitant need for clear
rules regarding tax sales were key factors in the Court's
reasoning. 1d. Furthernore, the Court was confident that its

hol di ng woul d not usher a wave of quiet title actions into
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federal court because "it is the rare quiet title action that
i nvol ves contested issues of federal law " |[d. at 319.

Unli ke Gable, this case does not require the
interpretation or application of federal law. It involves
garden-vari ety breach of contract and tort clains that wll
require, anmong other things, the interpretation of the contract
between the parties. These are state-law issues with which the
state courts are famliar and with which they deal on a daily
basis. Moreover, it goes w thout saying that issues involving
rights under state constitutions are not matters "arising under"”
the federal Constitution or laws or treaties of the United
St at es.

ECFMG cites Enpire Heal t hchoi ce Assurance, Inc. V.

McVei gh, 547 U.S. 677 (2006) in its response in opposition to the
plaintiff's notion to remand. Enpire, which foll owed and applied
Grabl e, involved subrogation clains asserted by an insurer that
adm ni stered the health benefit plans for federal enployees in
New York state. The insurer filed suit against the adm nistrator
of the estate of a former enrollee who, after collecting

i nsurance paynents for the decedent's nedical care, comrenced
tort litigation in state court against the party allegedly
responsi ble for the decedent's injuries. After the settlenent of
the state court case, the insurer sought reinbursenent in a
federal court action pursuant to its policy's rei nmbursenent

provi si ons.



The question presented to the Suprene Court was whet her
the insurer's reinbursenent action was properly brought as a
federal question pursuant to 28 U S.C. § 1331. |d. at 683. The
Court noted that the Federal Enployees Health Benefits Act of
1959, 5 U.S.C. 8 8901 et seq., which provides for conprehensive
heal th insurance for federal enployees, contains a preenption
cl ause di splacing state |law on issues related to "coverage or
benefits". 1d. at 682. However, the Act contains no simlar
preenption provision for subrogation or reinbursenent rights of
carriers. 1d. The Suprene Court, rejecting the insurer's
reliance in G able, held that the insurer's action was sinply a
contract claimthat belonged in state court. 1d. at 700. 1In

sum Enpire Healthchoice does not support ECFMG s assertion of

federal question jurisdiction here.
Accordingly, we will enter an Order granting the notion
of the plaintiff, Jassin Jouria, to remand this matter to the

Court of Conmon Pl eas of Phil adel phia County.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JASSIN M JOURIA, M D. ) C VIL ACTI ON
. )
THE EDUCATI ONAL COWM SSI ON )
FOR FOREI GN MEDI CAL GRADUATES NO. 09-4310
ORDER

AND NOW this 22nd day of Cctober, 2009, for the
reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat the notion of the plaintiff, Jassin M Jouria, MD.,
to remand this case to the Court of Common Pl eas of Phil adel phia
County, Pennsylvania is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



