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John Hammes Fritz was convicted by a jury on June 4,
2009, of one count of know ngly possessing visual depictions of
m nors engaging in sexually explicit conduct in violation of 18
U S C 8§ 2252(a)(4)(B) and one count of transporting visual
depi ctions of mnors engaging in sexually explicit conduct in
violation of 18 U S.C. § 2242(a)(1). M. Fritz represented
hi msel f during the trial with his retained counsel acting as
stand-by counsel. He has now filed a notion for judgnment of

acquittal and for a newtrial. The Court will deny the notion.

Hi story of the Case

M. Fritz was indicted on Cctober 4, 2007, for
possession of child pornography. The Gand Jury issued a
supersedi ng i ndi ctnent on March 6, 2008, adding a count of
transportation of child pornography. Because M. Fritz has a

prior conviction for the sane crime, Count One carries with it a



ten year mandatory m ni num and Count Two carries with it a
fifteen year mandatory m ni num

The defendant retained Todd Henry, Esquire to represent
him On May 30, 2008, he term nated the representation by M.
Henry and instead retained Douglas P. Earl, Esquire. On June 30,
2008, the Court held a colloquy with M. Fritz concerning his
request to represent hinself in this matter. The Court stressed
to M. Fritz the dangers of representing hinself, especially in
Iight of the severe mandatory punishnent for a violation of the
sections of the statute with which he is charged. The Court
found after extensive questioning that M. Fritz had know ngly
and voluntarily waived his right to counsel

There then began a series of twelve status conferences
that the Court held wth governnment counsel, M. Fritz and his
stand-by counsel, M. Earl, on the follow ng dates: July 10,
2008; Septenber 10, 2008; Cctober 6, 2008; Decenber 22, 2008;
Decenber 30, 2008; January 5, 2009; February 20, 2009; April 8,
2009; April 27, 2009; May 11, 2009; May 22, 2009; and, My 29,
2009. Transcripts of all of these conferences/hearings are in
the file.

The Court closely nonitored the case during these
conferences. The Court discussed the status of discovery and
various scheduling issues during the conferences. On Septenber

10, 2008, out of an abundance of caution, the Court ordered a



conpet ency eval uation of the defendant. Dr. Pogos Voskani an
subm tted a conpetency eval uati on dated Septenber 15, 2008,
finding the defendant conpetent. At the Cctober 6, 2008,
conference, the Court accepted the report with no objection from
either party and found the defendant conpetent.

Through nuch of his pretrial detention, M. Fritz was
in the Special Housing Unit (“SHU) at the Federal Detention
Center. He conplained at different tinmes about not getting
di scovery or having his papers taken fromhim The Court on
several occasions spoke with counsel for the Federal Detention
Center and Regi onal Counsel for the Bureau of Prisons to be sure
that M. Fritz was allowed to keep his papers that were rel evant
to this case and to communicate with the Court. The Court is
confident that both of these goals were achieved.

The governnent’s opposition to the pending notion sets
out its own conpliance with its discovery obligations and from
the Court’s close nonitoring of this case, the Court is convinced
that it is accurate.

The Court held a hearing on April 8, 2009, concerning
M. Fritz' allegations that his discovery was taken fromhim!?
The Court questioned M. Fritz closely both in the presence and

out side the presence of the prosecutor and was convinced that M.

! There are two transcripts for this date. One contains
the seal ed portion of the hearing at which the prosecutor was not
present .



Fritz had everything he needed. M. Fritz had not been
prejudi ced by the status of discovery. At that hearing, as the
Court regularly did, the Court urged M. Fritz to rethink
representing hinself. The Court offered to appoint new counsel to
represent M. Fritz with whom he m ght be nore confortable than
with his retained counsel. The Court schedul ed a hearing on
April 27, 2009, at which a |lawer fromthe Federal Defender’s
O fice, Stuart Patchen, Esquire, attended. M. Patchen spoke
with M. Fritz privately about possibly representing him M.
Fritz, however, decided that he wanted to continue to represent
himself. M. Fritz said that he did not want the Court to
appoi nt hi m new counsel because counsel would not agree to raise
all the issues that he, M. Fritz, wanted to be raised. The
Court explained to M. Fritz that a | awer has certain ethical
obligations and that he cannot agree beforehand to do every thing
that a defendant wants himto do.

After the grand jury issued a superseding indictnent on
March 6, 2008, M. Fritz and the governnent had di scussions
concerning a possible non-jury disposition of the matter. The
Court was not in any way involved with these discussions but did,
at the request of the parties, put off the trial to allow further
negotiation. M. Fritz decided not to take the governnent’s plea

of fer.



At a conference with the Court on May 22, 2009, for the
first tinme, the defendant brought up the fact that he may want to
retain an expert. He had never raised this issue before in any
of the twelve conferences that the Court held. M. Fritz did not
specifically ask for a continuance of the trial, nor did he
explain to the Court how and when he would get an expert. The
Court was never presented with any proposal with respect to any
expert.

Trial started on June 1, 2009, and the jury returned

its verdict on June 4, 2009.

1. Di scussi on

M. Fritz has noved for judgment of acquittal under
Fed. R Cim P. 29 and in the alternative for a new trial under
Fed. R Cim P. 33. He clains that the trial was unfair for two
reasons: (1) he was unfairly disadvantaged by the “non-di sclosure
of the discovery” until one business day before the trial; and
(2) the case agent’s expert testinmony was not adm ssible under
Fed. R Evid. 702.

As an initial matter, there was very strong evi dence of
guilt in this case. The government has accurately set forth the
evidence in its opposition to the notion. Although the defendant
does not specifically argue that the evidence at trial was

insufficient to convict him the Court has revi ewed the evi dence



and finds that it is nore than sufficient. The governnent had a
very strong case.

Nor is there any basis for M. Fritz' statenent that he
did not receive the discovery until the day before the trial.

All the discovery that was provided on the Friday before the
start of trial was previously provided to his retained counsel
and retained stand-by counsel well before the trial date. The
gover nnment counsel read aloud into the record the dates when the
di scovery was previously provided to the defendant before serving
it personally on the defendant in the courtroom The Court is

al so convinced that not just his stand-by counsel had the

di scovery but M. Fritz, hinmself, did. Nor did M. Fritz ask for
a continuance of the trial to do any additional preparation.

The Court has al so considered the defendant’s argunent
that he was prejudiced by not having an expert. The defendant
never explained why he was not able to obtain an expert over the
year preceding his trial. There was no basis for the Court to
think that an expert would even be hel pful to the defendant. The
def endant never articul ated what he wanted the expert to do and
what ki nd of expert opinions he thought m ght be hel pful.

It al so becanme clear to the Court during the trial that
M. Fritz had substantial know edge and experience with
conputers. His cross-exam nation of the governnent’s opinion

W tness was very pointed and denonstrated nmuch know edge of



conputers. The defendant has not convinced the Court that his
failure to have an expert prejudiced him He has failed to

expl ain how an expert woul d have been any nore effective than he
was when he cross-exam ned the special agent with respect to the
conputer information provided in discovery.

The defendant argues that the governnent’s conputer
forensics expert’s testinony and the evidence upon which he
relied for his opinions were inadm ssible under Federal Rule of
Evi dence 702. He clainms that the expert’s testinony was based on
unreliable evidence. As an initial matter, M. Fritz never
rai sed these objections at trial. The governnent’s expert,
Speci al Agent Sullivan, testified to his background and training
in the field of conputer forensics. He discussed the courses he
had taken, the training that he had, and his | aw enforcenent
experience in investigating hundreds of conputer crines cases,
many of which were initiated because the U S. Secret Service had
an agreenent wth the Phil adel phia Police Departnent to assi st
themin conputer crines cases. Special Agent Sullivan expl ai ned
the process by which he searched the conputers in great detail.
The Court concl udes that Special Agent Sullivan was qualified to
gi ve the opinions he gave and that his testinony conplied with
Federal Rule of Evidence 702.

An appropriate Order shall issue separately.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V.

JOHN HAMMVES FRI TZ : NO. 07- 629

ORDER

AND NOW this 15'" day of Cctober, 2009, upon
consi deration of defendant’s Rule 29 Mtion in limne for
Judgnent of Acquittal and Rule 33 Motion in limne for a New
Trial (Docket No. 98), the governnent’s opposition, and the
defendant’ s response thereto, |IT IS HEREBY ORDERED, for the
reasons stated in a Menorandum of today’s date, that said notion

i s DENI ED
BY THE COURT:

/sl Mary A. McLaughlin_
MARY A. McLAUGHLI N, J.



