IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STATE OF NEW JERSEY,

Cvil Action
Plaintiff No. 07-CV-5298
VS.

RELI ANT ENERGY M D- ATLANTI C
POANER HOLDI NGS, LLC,
RELI ANT ENERGY POVWER
GENERATI ON, | NC.
SI THE ENERG ES, | NC.,
now known as Dynegy, Inc., and
METROPCOLI TAN EDI SON CO. ,

Def endant s

STATE OF CONNECTI CUT,
| ntervenor-Plaintiff
VS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
and )
)
)
)
)
)
)
RELI ANT ENERGY M D- ATLANTI C )
POANER HOLDI NGS, LLC, )

RELI ANT ENERGY POVWER )
GENERATI ON, | NC., )

SI THE ENERG ES, | NC., )
now known as Dynegy, Inc., and )
METROPCOLI TAN EDI SON CO. , )
)

)

| nt er venor - Def endant s

NOW this 30th day of Septenber, 2009, upon
consi deration of the foll ow ng docunents:

(1) Mtion to Dismss Counts 1-5 and 7-11 of New
Jersey’s First Amended Conplaint Submtted by
Def endants Reliant M d-Atlantic Power
Hol di ngs, LLC, Reliant Power Ceneration,
Inc., and Sithe Energies, Inc., which notion
was filed February 19, 2009;



(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

Def endant Metropolitan Edi son Conpany’ s
Motion to Dismiss Plaintiff New Jersey’s
First Amended Conpl aint, which notion was
filed February 19, 2009;

Plaintiff’s Menorandum of Law in Qpposition
to Motion to Dism ss by Defendant

Met ropol i tan Edi son Conpany, whi ch nmenorandum
was filed March 23, 2009 by plaintiff the
State of New Jersey;

Plaintiff’s Menorandum of Law in Qpposition
to Motion to Dismss by Defendants Reliant
M d- Atl anti ¢ Power Hol di ngs, LLC, Reliant
Power Generation, Inc., and Sithe Energies,
I nc., which nmenorandumwas filed March 23,
2009 by plaintiff the State of New Jersey;

Def endant Metropolitan Edi son Conpany’ s
Motion to Dismss Plaintiff-Intervenor
Connecticut’s Conpl aint-in-Intervention,
whi ch notion was filed April 23, 2009;

Motion to Dismiss Counts 1-5 and 7-11 of
Plaintiff-1Intervenor Connecticut’s Conpl aint-
in-Intervention Submtted by Defendants
Reliant Md-Atlantic Power Hol dings, LLC
Rel i ant Power Ceneration, Inc., and Sithe
Energies, Inc., which notion was filed

April 27, 2009;

Plaintiff-lIntervenor State of Connecticut’s
Qpposition to Motion to Dism ss of Defendant
Met ropol i tan Edi son Conpany, which opposition
was filed May 18, 2009 by intervenor-
plaintiff the State of Connecticut;

Plaintiff-lIntervenor State of Connecticut’s
Amended Qbjection to Motion to Motion to

Di smiss of Defendants Reliant Md-Atlantic
Power Hol di ngs, LLC, Reliant Power
CGeneration, Inc., and Sithe Energies, Inc.,
whi ch opposition was filed May 22, 2009 by
intervenor-plaintiff the State of

Connecti cut; and

Reply Menmorandumin Support of Mtion to
Di smiss Counts 1-5 and 7-11 of Plaintiff-



| nt ervenor Connecticut’s Conplaint-in-

I ntervention Submtted by Defendants Reliant
M d- Atl anti c Power Hol di ngs, LLC, Reliant
Power Generation, Inc., and Sithe Energies,
Inc., which reply brief was filed May 29,
2009 with | eave of court;

upon consideration of the briefs of the parties; after oral
argunent before the undersigned on June 1, 2009; and for the
reasons expressed in the acconpanyi ng Opi ni on,

| T 1S ORDERED that each notion to dismss is granted in

part and denied in part.

| T 1S FURTHER ORDERED t hat New Jersey’s First Amended

Conmpl ai nt and Connecticut’s First Amended Conpl aint-in-
Intervention are dismssed to the extent they seek injunctive
relief against defendant Metropolitan Edi son Conpany.

| T 1S FURTHER ORDERED t hat Defendant Metropolitan

Edi son Conpany’s Motion to Dismss Plaintiff New Jersey’s First
Amended Conpl ai nt and Def endant Metropolitan Edi son Conpany’s
Motion to Dismiss Plaintiff-Intervenor Connecticut’s Conpl aint -
in-Intervention are dism ssed as noot, to the extent they seek
di sm ssal of Counts 5-6 and 10 of each conpl ai nt agai nst

Met ropol i t an Edi son.

I T IS FURTHER ORDERED t hat each notion to dismss is

granted to the extent it seeks dism ssal of Count 11 of the State
of New Jersey’s First Anended Conpl aint and the State of

Connecticut’s First Amended Conplaint-in-Intervention.



IT 1S FURTHER ORDERED that the Mbtion to Disnm ss Counts

1-5 and 7-11 of New Jersey’s First Anended Conplaint Submtted by
Def endants Reliant M d-Atlantic Power Hol dings, LLC, Reliant
Power Generation, Inc., and Sithe Energies, Inc. is granted to
the extent it seeks to strike paragraphs 78, 88, 98, 107, 117,
127, 138, 148, 158 and 168 of New Jersey’s First Anmended
Conpl ai nt .

| T IS FURTHER ORDERED t hat paragraphs 78, 88, 98, 107,

117, 127, 138, 148, 158 and 168 of New Jersey’s First Anmended
Conmpl aint are stricken wi thout prejudice for New Jersey to seek
|l eave to file a supplenental pleading, if appropriate, after

di scovery.

IT 1S FURTHER ORDERED that the Mbtion to Disnm ss Counts

1-5 and 7-11 of Plaintiff-Intervenor Connecticut’s Conpl aint-in-
Intervention Submtted by Defendants Reliant Md-Atlantic Power
Hol di ngs, LLC, Reliant Power Ceneration, Inc., and Sithe
Energies, Inc. is granted to the extent it seeks to strike
paragraphs 73, 83, 93, 103, 113, 123, 134, 144, 154 and 164 of
Connecticut’s Conpl aint-in-Intervention.

| T IS FURTHER ORDERED t hat paragraphs 73, 83, 93, 103,

113, 123, 134, 144, 154 and 164 of Connecticut’'s First Anmended
Conpl aint-in-Intervention are stricken w thout prejudice for
Connecticut to seek leave to file a supplenental pleading, if

appropriate, after discovery.

-jv-



| T IS FURTHER ORDERED that in all other respects, each

nmotion to disnmss i s denied.

BY THE COURT:

[ s/ James Knol | Gardner
Janes Knoll Gardner
United States District Judge




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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)
and )
)
)
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)
RELI ANT ENERGY M D- ATLANTI C )
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RELI ANT ENERGY POVWER )
GENERATI ON, | NC., )

SI THE ENERG ES, | NC., )
now known as Dynegy, Inc., and )
METROPCOLI TAN EDI SON CO. , )
)

)

| nt er venor - Def endant s

* * *
APPEARANCES:
KEVI N P. AUERBACHER, ESQUI RE
RUTH E. CARTER, ESQUI RE
On behalf of Plaintiff State of New Jersey
SCOTT N. KOSCHW TZ, ESQUI RE

On behal f of Intervenor-Plaintiff State of
Connecti cut
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A. KENT MAYO, ESQUI RE

DEBRA J. JEZQUIT, ESQU RE

WLLIAM M BUMPERS, ESQUI RE
On behal f of Defendants/Intervenor-Defendants
Rel iant Energy M d-Atlantic Power Hol dings, Inc.,
LLC, Reliant Energy Power Generation, Inc., and
Sithe Energies, Inc., now known as Dynegy, Inc.

PAUL E. GUTERMANN, ESQUI RE

On behal f of Defendant/ | ntervenor-Def endant
Met r opol i tan Edi son Co.

OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on the Mdtion to
Dismss Counts 1-5 and 7-11 of New Jersey’s First Anended
Conpl ai nt Submtted by Defendants Reliant Md-Atlantic Power
Hol di ngs, LLC, Reliant Power GCeneration, Inc., and Sithe
Energies, Inc., which notion was filed February 19, 2009;
Def endant Metropolitan Edi son Conpany’s Motion to Dism ss
Plaintiff New Jersey’s First Amended Conpl ai nt, which notion was
filed February 19, 2009; Defendant Metropolitan Edi son Conpany’s
Motion to Dismss Plaintiff-Intervenor Connecticut’s Conpl ai nt -
in-Intervention, which notion was filed April 23, 2009; and
Motion to Dismss Counts 1-5 and 7-11 of Plaintiff-Intervenor
Connecticut’s Conplaint-in-Intervention Submtted by Defendants

Reliant Md-Atlantic Power Holdings, LLC, Reliant Power

Generation, Inc., and Sithe Energies, Inc., which notion was
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filed April 27, 2009. For the follow ng reasons, | grant each
nmotion in part and deny it in part, and dism ss each of defendant
Metropolitan Edison’s notions in part as noot.

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
gquestion jurisdiction pursuant to 28 U.S.C. § 1331.
VENUE
Venue is proper pursuant to 28 U.S.C. 8§ 1391(b) because
the events giving rise to plaintiff’s clains allegedly occurred
i n Northanpton County, Pennsylvania, which is located within this
judicial district.

PROCEDURAL HI STORY

Plaintiff, the State of New Jersey, initiated this
action on Decenber 18, 2007 by filing an eight-count civil
Conpl ai nt agai nst Reliant Energy Md-Atlantic Power Hol di ngs,
LLC, Reliant Energy Power Generation, Inc., Reliant Energy, Inc.,
Centerpoint Energy, Sithe Energies, Inc., Metropolitan Edison
Co., and GPU, Inc. The clains arose from defendants’ all eged
construction or operation of the Portland Generating Station
(“Portland plant” or “the Plant”), a coal-fired power plant
| ocated in Upper Munt Bethel Township, Northanpton County,
Pennsyl vani a, across the Del aware River from Warren County, New
Jersey. Specifically, plaintiff’s clainms arose fromthe
construction or operation of the Portland plant wthout permts

required by the Clean Air Act (“the Act”), 42 U S. C. 88 7470-
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7503, and the Pennsylvania State |Inplenentation Plan, which
i ncorporates the federal programat 40 C.F. R Part 52,
Subpart NN, 88 52.2020-52. 2063.

On March 14, 2008, defendants filed notions to dismss
plaintiff's Conplaint. By Oders dated March 27, 2008,
approved the parties’ stipulations to dismss defendants Reli ant
Energy, Inc., Centerpoint Energy, and GPU, Inc. w thout prejudice
for plaintiff to renane them as defendants in this matter or to
file subsequent conplaints against them Plaintiff responded to
the notions to dismss on April 4, 2008.

By Order dated Cctober 14, 2008, | approved two
stipulations indicating defendants’ consent to the filing of an
amended conplaint in this matter, dism ssed the pending notions
to dismss as noot, and directed plaintiff to file an anmended
conpl aint on or before Novenber 5, 2008.

On Novenber 5, 2008, plaintiff filed a notion for |eave
to file its First Arended Conplaint. | granted that notion by
Order dated Novenber 25, 2008 and directed plaintiff to do so by
Decenber 10, 2008.

On Decenber 4, 2008, plaintiff New Jersey filed its
el even-count First Amended Conpl ai nt agai nst defendants Reli ant
Energy Md-Atlantic Power Hol dings, LLC., Reliant Energy Power
Ceneration, Inc., Sithe Energies, now known as Dynegy, Inc., and
Met r opol i tan Edi son Co.

On February 19, 2009, defendants Reliant Energy M d-
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Atl antic Power Holdings, LLC , Reliant Energy Power Ceneration,
Inc., and Sithe Energies (collectively “Reliant and Sithe”)
tinely filed its within nmotion to dism ss Counts One through Five
and Seven through El even of plaintiff New Jersey’'s First Anended
Conpl aint. That sane day, Metropolitan Edison Co. (“Met Ed")
tinely filed its notion to dism ss New Jersey’'s First Amended
Conpl aint. New Jersey responded in opposition to each notion on
March 23, 2009. On May 29, 2009, with | eave of court, Reliant
and Sithe filed a reply nmenorandumin support of their within
notion to dismss.

On Cctober 31, 2008, the State of Connecticut filed a
nmotion to intervene. By Order dated March 24, 2009, | granted
the notion and directed Connecticut to conformits conplaint-in-
intervention to New Jersey’s First Amended Conplaint and to file
it on or before April 3, 2009.

On April 3, 2009, Connecticut filed its conplaint-in-
intervention, styled “Amended Conplaint”, against the Reliant and

Sithe defendants and Met Ed.‘?

1 On June 1, 2009, with | eave of court, Connecticut amended its

“Amended Conplaint” solely for the purpose of nodifying the caption to re-
style the docunent “First Anended Conplaint-in-Intervention” and to reflect
that Connecticut is the plaintiff-intervenor in this action. Substantively,

(Footnote 1 continued):

(Continuation of footnote 1):

t he docurment is identical to Connecticut’s “Anended Conplaint”. Herein, |
refer to this operative pleading, which appears at Docket Entry No. 126, as
the Conplaint-in-Intervention. Collectively, | refer to the states’ operative
pl eadi ngs as “the conplaints”.



On April 23, 2009, Met Ed filed its notion to dism ss
Connecticut’s Conplaint-in-Intervention. On April 27, 2009,
Reliant and Sithe filed their within notion to dism ss Counts 1-5
and 7-11 of the Conplaint-in-Intervention. Connecticut responded
in opposition to each notion on May 18, 2009.

New Jersey’s First Anmended Conpl aint and Connecticut’s
Complaint-in-Intervention assert identical clains, which are
di scussed nore fully below. In essence, Counts 1-10 of the
conplaints allege that at various tines from 1982 to 2005, Met
Ed, Reliant and/or Sithe nodified units of the Portland pl ant,
resulting in increased em ssions, wthout first obtaining permts
required by the Prevention of Significant Deterioration (“PSD")
provi sion of the Act and inplenenting regul ations, and
Pennsyl vani a’ s operating permt program 25 Pa. Code 8§ 127.83.
Those counts further allege that no def endant subsequently
obt ai ned permts regarding such nodifications.

Count 11 of each conplaint alleges that defendants
operated or continue to operate the Portland plant in violation
of Pennsylvania s operating permt programregulation, 25 Pa. Code
§ 127.503, established by Title V of the Act, 42 U S. C. 88 7661-
7661f. Specifically, the states aver that defendants’ ongoing
operating permt applications have failed to include rel evant and
required information about the nodifications made to the Portl and
pl ant .

All four notions to dismss the states’ conplaints seek
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di sm ssal pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal
Rul es of Civil Procedure. On June 1, 2009, | heard oral argunent
on the four notions to dismss, and took the matter under

advi senment. Hence this Opinion.

STANDARD OF REVI EW

Rule 12(b) (1) of the Federal Rules of G vil Procedure
provides, in pertinent part:

Every defense, in law or fact, to a claimfor
relief in any pleading, whether a claim
counterclaim cross-claim or third-party claim
shall be asserted in the responsive pleading
thereto if one is required, except the follow ng
defenses may at the option of the pleader be nade
by nmotion: (1) lack of jurisdiction over the

subj ect matter....

Pursuant to Rule 12(b)(1), a party nay assert either a
facial or factual challenge concerning whether the District Court
properly has subject matter jurisdiction over the matter. Gould

El ectronics Inc. v. United States, 220 F.3d 169, 176 (3d Cr

2000). A challenge to a conplaint for failure to allege subject
matter jurisdiction is known as a “facial” challenge.

When a defendant’s notion presents a facial chall enge,
the court nust treat the allegations of the conplaint as true and

draw all inferences favorable to the plaintiff. NE Hub Partners,

L.P. v. CNG Transni ssion Corporation, 239 F.3d 333, 342 (3d Gr

2001); see also Fed.R Civ.P. 8(f).
Di smissal pursuant to a 12(b)(1) facial challenge is

proper only where the court concludes that the clains clearly
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appear to be immterial and nade solely for the purpose of
obtaining jurisdiction, or are wholly insubstantial and
frivolous. In other words, the clains nust be “so insubstantial,
i npl ausi bl e, forecl osed by prior decisions of this Court, or

ot herwi se conpletely devoid of nerit as not to involve a federa

controversy.” Kehr Packages, Inc. v. Fidelcor, Inc.,

926 F.2d 1406, 1408-1409 (3d Cr. 1991) (internal citations
omtted).

Because a court need not find a claimwholly frivol ous
or insubstantial in order to dismss it under Rule 12(b)(6), the
threshold to wwthstand a Rule 12(b)(1) notion to dismss is
significantly | ower than that under Rule 12(b)(6). Kehr

Packages, Inc., 926 F.2d at 1409 (citing Lunderstadt v.

Colafella, 885 F.2d 66, 70 (3d Cir. 1989)). However, this |ower
t hreshol d does not relieve plaintiff (as the party invoking
jurisdiction) of its burden to denponstrate that this action is

properly in federal court. Sanuel-Bassett v. Kia Mtors Anerica,

Inc., 357 F.3d 392, 396 (3d Cir. 2004).

A claimmay be dism ssed under Federal Rule of G vil
Procedure 12(b)(6) for “failure to state a clai mupon which
relief can be granted”. A 12(b)(6) notion requires the court to

exam ne the sufficiency of the conmplaint. Conley v. G bson,

355 U.S. 41, 45, 78 S.Ct. 99, 102, 2 L.Ed.2d 80, 84 (1957)

(abrogated in other respects by Bell Atlantic Corporation v.

Twonbly, 550 U.S. 544, 127 S. . 1955, 167 L.Ed.2d 929 (2007)).
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Odinarily, a court’s review of a notion to dismss is limted to
the contents of the conplaint, including any attached exhibits.

See Kulw cki v. Dawson, 969 F.2d 1454, 1462 (3d G r. 1992).

Except as provided in Federal Rule of G vil
Procedure 9, a conplaint is sufficient if it conplies with
Rule 8(a)(2). That rule requires only “a short and plain
statenment of the claimshowing that the pleader is entitled to
relief” in order to give the defendant fair notice of what the
claimis and the grounds upon which it rests. Twonbly, 550 U. S
at 555, 127 S.Ct. at 1964, 167 L.Ed.2d at 940.

Additionally, in determning the sufficiency of a
conplaint, the court nust accept as true all well-pled factual
all egations and draw all reasonable inferences therefromin the

Iight nost favorable to the non-noving party. Wrldcom Inc. v.

G aphnet, Inc., 343 F. 3d 651, 653 (3d Cr. 2003). Nevertheless,

a court need not credit “bald assertions” or “legal conclusions”

when deciding a notion to dismss. 1n re Burlington Coat Factory

Securities Litigation, 114 F. 3d 1410, 1429-1430 (3d Gr. 1997).

I n considering whether the conplaint survives a notion
to dismss, both the District Court and the Court of Appeals
review whether it “contain[s] either direct or inferential
al l egations respecting all the material elenents necessary to
sustain recovery under sone viable legal theory.” Twonbly,

550 U. S. at 562, 127 S.Ct. at 1969, 167 L.Ed.2d at 944 (quoting
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Car Carriers, Inc. v. Ford Mdtor Conmpany, 745 F.2d 1101, 1106

(7th Cr. 1984) (enphasis in original).
FACTS

Based upon the avernments in plaintiff New Jersey’s
First Amended Conplaint and intervenor-plaintiff Connecticut’s
First Amended Conplaint-in-Intervention, which | nust accept as
true under the foregoing standards of review, and draw ng al
reasonabl e inferences fromthose facts in the |ight nost
favorable to the non-noving party, as | amalso required to do,
the pertinent facts are as foll ows.

The Portland plant is |ocated on the Delaware River in
Upper Mount Bet hel Townshi p, Northanpton County, Pennsyl vani a.
It includes five electricity-generating units. Units 1 and 2
each consi st of one coal-fired boiler and one steam turbine.
Units 3, 4 and 5 each consist of a conbustion turbine which burns
natural gas or oil

Met Ed was the first owner and operator of the Portland
pl ant, and owned and operated it until Novenber 1999. From
Novenber 1999 to May 2000, the Plant was owned and operated by
Sithe Energies, Inc. |In May 2000, the Plant was purchased by
Rel i ant Energy, Inc., which is the parent conpany to Reliant
Energy M d-Atlantic Power Holdings, Inc. (fornerly Sithe
Pennsyl vani a Hol dings LLC) and Reliant Energy Power Generati on,
Inc. Reliant Energy, Inc. and Reliant Energy Md-Atlantic Power

Hol di ngs, Inc. have owned and operated the Plant since May 2000.
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The Portland plant is upwi nd and directly across the
Del aware River and state line fromWrren County, New Jersey. As
a byproduct of the production of electricity and as a result of
its operations, the Portland plant emts air pollutants including
sul fur dioxide, nitrogen oxides, and particulate matter. These
pollutants are associated with adverse environnental inpacts,
including contribution to acid rain and creation of ozone and
fine particulate nmatter, and adverse health effects, including
exacerbation of respiratory illnesses. Prevailing winds carry
these air pollutants fromthe Portland plant to New Jersey and
Connecti cut, where they have caused and continue to cause harmto
the air quality, citizens, and environnments of both states.

At various tines, defendants made nodifications to
Units 1 and 2 of the Portland plant, resulting in increased
em ssions of air pollutants, wthout first undergoing
preconstruction review procedures required by the Cean Air Act’s
PSD (prevention of significant deterioration) provisions.

Specifically, MtEd replaced approximately 1,000
wat erwal | and waterwal |l slope tubes on Unit 1 during planned
out ages between 1983 and 1988 (“first Unit 1 physical changes”),
as set forth in Count 1 of each conplaint; replaced the entire
hi gh tenperature superheater outlet header and 54 tubes in the
radi ant econom zer on Unit 1 in 1986 (“second Unit 1 physi cal
changes”), as set forth in Count 2 of each conplaint; replaced 35

outl et header nipples on Unit 1 in 1982 (“third Unit 1 physical
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changes”), as set forth in Count 3 of each conplaint; and
replaced additional boiler waterwall tubes on Unit 1 in 1992
(“fourth Unit 1 physical changes”), as set forth in Count 5 of
each conpl ai nt.

Addi tionally, during planned outages between 1980 and
1989, Met Ed replaced major portions of the waterwall and the
wat erwal | sl ope tubes on Unit 2 (“first Unit 2 physical
changes”), as set forth in Count 7 of each conplaint. During
that sanme period, Met Ed al so replaced substantial portions of
the reheater section of the boiler on Unit 2 (“second Unit 2
physi cal changes”), as set forth in Count 8 of each conplaint.
In 1995, Met Ed replaced the entire platen and pendant
super heat er headers and associ at ed pendant superheater tubes on
Unit 2 (“third Unit 2 physical changes”), as set forth in Count 9

of each conpl ai nt.

After 2000, Reliant and/or Sithe replaced waterwall
arch tubes on Unit 2 (“fourth Unit 2 physical change”), as set
forth in Count 10 of each conplaint. Additionally, in 2001,
Rel i ant replaced Superheater Dissimlar Metal Tube Weld
Repl acements on Unit 1 (“fifth Unit 1 physical change”), as set
forth in Count 5 of each conplaint. In 2005, Reliant replaced
wat erwal | tubes on Unit 1 (“sixth Unit 1 physical change”), as
set forth in Count 6 of each conplaint.

Defendants failed to obtain required permts before
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constructing these nodifications. Mreover, as set forth in
Count 11 of each conplaint, in submtting state operating permt
renewal applications, defendants failed to include required
information, including a plan describing the extent to which the
Plant conplies with applicable air quality standards or a
description of how the Plant woul d achi eve conpliance with such
standards. In addition, defendants failed to acknow edge, on
permt renewal applications, the alleged nodifications to Units 1
and 2.

CONTENTI ONS

Contentions of Reliant and Sithe Defendants

Reliant and Sithe seek dism ssal of Counts 1-5 and 7-11
of each conpl aint pursuant to Rules 12(b)(1) and 12(b)(6) of the
Federal Rules of Cvil Procedure. They do not seek dism ssal of
Count 6 of either Conpl aint.

In support of their notions to dismss, Reliant and
Si t he advance four argunents. First, they contend that the PSD
provi sions of the Act do not authorize a claimagainst Reliant or
Sithe under the facts alleged in Counts 1-4 and 7-9 because
neither Reliant nor Sithe owned or operated the Portland plant at
the time the nodifications alleged in those counts were nade.

Second, they aver that the states’ PSD clains in Counts
1-5 and 7-10 are barred by the applicable statute of Iimtations
and the concurrent renedy doctrine, and cannot be characteri zed

as “continuing violations”.
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Third, Reliant and Sithe contend that this court |acks
subject matter jurisdiction over the states’ Title V clains
all eged in Count 11 of each Conpl aint.

Finally, in the alternative, they argue that if Counts
1-5 and 7-10 are not dismssed in their entirety, allegations of
unspecified “other nodifications” in those counts fail to satisfy
the pleading requirenents set forth in Rule 8 of the Federal
Rul es of Cvil Procedure because they do not provide sufficient
factual information to put defendants on notice of the clains.
Therefore, Reliant and Sithe seek to have paragraphs 78, 88, 98,
107, 117, 127, 138, 148, 158 and 168 of New Jersey’s First
Amended Conpl ai nt and paragraphs 73, 83, 93, 103, 113, 123, 134,
144, 154 and 164 of Connecticut’s Conplaint-in-Intervention
stricken.

Regarding their first argunent, Reliant and Sithe
contend that because the PSD provisions of the Act apply to pre-
construction permts, only the owner or operator of a plant is
subject to liability for failure to conply with those provisions.
Reliant or Sithe therefore contend that they are not responsible
for any failure to secure a PSD permt before comrencing
construction of any nodifications between 1980 and 1995, as
alleged in Counts 1-4 and 7-9, because all of those violations
occurred at |east four years before Reliant acquired the Portland
pl ant in Novenber 1999.

Moreover, Reliant and Sithe aver that the PSD program
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was not designed to regul ate post-construction activities.
Therefore, they contend that they are not subject to PSD
ltability for continuing to operate the Portland plant despite
any failure on the part of a prior ower to secure a PSD perm t
bef ore commenci ng construction of any major nodification.
Accordingly, Reliant and Sithe aver that Counts 1-4 and 7-9 fai
to state a clai magainst those defendants and shoul d be di sm ssed
pursuant to Rule 12(b)(6) of the Federal Rules of Gvil

Pr ocedur e.

Regardi ng their second argunent, Reliant and Sithe aver
that the PSD clai ns against themin Counts 1-5 and 7-10 are
barred by the statute of limtations and the concurrent renedy
doctrine. They contend that the states’ PSD clains in those
counts are barred by the five-year statute of limtations set
forth in 28 U S.C. § 2462 because the clains accrued at the tine
the alleged nodifications were nmade, all of which occurred nore
than five years before commencenent of this lawsuit in Decenber
2007.

Additionally, Reliant and Sithe contend that the states
cannot avoid application of the statute of limtations by
characterizing their PSD clains as “continuing violations”. They
aver that treating the states’ clainms as continuing violations
woul d effectively elimnate the statute of limtations. In
addition, Reliant and Sithe aver that a mgjority of courts have

taken the position that failure to secure a pre-construction PSD
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permt is a one-tine violation, not a continuing violation.
Further, Reliant and Sithe contend that by its plain
| anguage, the statute of limtations bars a suit unless comenced

“Wthin five years fromthe date when the claimfirst accrued”’

not within five years of a subsequent violation allegedly
occurring under a continuing violation theory. 28 U S . C. 8§ 2462
(enphasi s added).

Moreover, Reliant and Sithe contend that the states’
PSD clainms for injunctive relief are tinme-barred to the sane
extent as its PSD clains for civil penalties under the concurrent
remedy doctrine. Specifically, they aver that because the
states’ legal clains for civil penalties in Counts 1-5 and 7-10
are tinme-barred by the applicable statute of limtations, their
clains for injunctive relief are simlarly barred because they
arise fromthe sane factual allegations.

Reliant and Sithe further aver that the states’ clains
do not fit any exception to the concurrent renedy doctrine
because the states have brought these actions as private
citizens, respectively, not as sovereign bodi es.

Reliant and Sithe al so contend that the statute of
[imtations is not tolled by the discovery rule, which, if
applied, would keep the limtation period frombeginning to run
until all elenments of a claimare conplete. They contend that
because all elenents of the states’ Cean Air Act clains were

conplete at the time of the respective alleged violations, that
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is, at the tinme of construction, the discovery rul e does not
apply.

Wth regard to their third argunent, Reliant and Sithe
contend that this court |acks subject matter jurisdiction over
the states’ Title V claimset forth in Count 11 of each
conplaint. They aver that the Title V permt programis
adm ni stered by the states subject to Environnmental Protection
Agency (“EPA’) supervision. It specifically mandates that each
state’s Title V programoffer an opportunity for public comment
and hearing, as well as an opportunity for judicial reviewin
state court of all final permt action. The Title V permt
program does not provide for federal district court jurisdiction
over decisions made by states as part of the permtting process.

Reliant and Sithe assert that Pennsylvania's Title V
program all ows a person to contest any aspect of the permt
process by filing a protest with the Pennsyl vani a Departnment of
Envi ronmental Protection (“PADEP’), appeal that decision to the
Pennsyl vani a Environnental Hearing Board, and ultimately appeal
to the Pennsyl vania court system

Mor eover, they contend that Title V does provide an
avenue for federal judicial review, but that such reviewis
avai |l abl e exclusively regarding the EPA's determ nations with
respect to a permt. Specifically, Reliant and Sithe argue that
if the EPA reviews a proposed Title V permt and does not object

wi thin 45 days, any person may challenge the EPA's failure to do
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so by petitioning the EPA Adm ni strator.

Reliant and Sithe contend that if, after review ng such
a petition, EPA does not object to the proposed permt, Title V
permts judicial review of the denial. However, such an action
may be filed only in the court of appeals for the appropriate
circuit, not in a federal district court.

Reliant and Sithe further argue that the clains alleged
in Count 11 are not properly in this court because they
constitute a collateral attack on a validly issued permt. They
contend that the states do not allege that Reliant and Sithe have
failed to conply with the Portland plant’s Title V permt.
Therefore, the states’ dispute is actually wth Pennsyl vani a,

t hrough PADEP, for issuing the permt. Reliant and Sithe aver
t hat because the states failed to exercise admnistrative
chal | enge opportunities, their citizen suit, filed nore than
ei ght years after PADEP issued the Portland plant’s Title V
permt, is untinely and in the wong forum

Additionally, Reliant and Sithe aver that they have net
all requirenents required relating to application for, and
conpliance with, the Portland plant’s Title V permt. They
contend that to whatever extent an inconplete application may
have been filed for the permt, that application was filed by Mt
Ed and therefore has no bearing on Reliant and Sithe.

Finally, regarding their fourth argunent, Reliant and

Sithe contend that paragraphs 78, 88, 98, 107, 117, 127, 138,
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148, 158 and 168 of New Jersey’s First Amended Conplaint, and
paragraphs 73, 83, 93, 103, 113, 123, 134, 144, 154 and 164 of
Connecticut’s Conplaint-in-Intervention, contain unspecified and
specul ative allegations of “other nodifications”. They aver that
t hese open-ended al |l egations anount to a “fishing expedition”
Such al | egati ons woul d substantially expand the scope and expense
of discovery in this matter, and should be dism ssed as | acking
specificity pursuant to Rule 8 of the Federal Rules of Cvil

Procedure and Twonbly, supra.

Cont enti ons of Defendant Mt Ed

Met Ed seeks dism ssal of all clainms against it
pursuant to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of
Civil Procedure. In support of its notions, Met Ed sets forth
three main contentions. First, it contends that Counts 5, 6, and
10 of each conpl aint should be di sm ssed because they relate to
al | eged nodi fications nmade in 2000, 2001 and 2005, after Met Ed
was no | onger the owner and operator of the Portland plant.

Second, Met Ed avers that Count 11 should be di sm ssed
because Met Ed is not, and never was, the holder of a Title V
permt for the Portland plant; because the states failed to seek
adm nistrative and judicial review wth the Pennsyl vani a
Envi ronnental Hearing Board and in Pennsylvania courts; and
because this court |acks subject matter jurisdiction over that
claim

Third, Met Ed contends that the clains contained in
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Counts 1-4 and 7-9 are barred by the applicable statute of
[imtations.

Specifically, regarding its first contention, Mt Ed
avers that because it only owned the Portland plant until
Novenber 1999, it cannot be held liable for allegedly unlawf ul
activities which took place at the Plant after that tine.

Therefore, it contends that Counts 5, 6 and 10 should be

di sm ssed because the states concede that Met Ed only owned the
Plant until Novenber 1999.

Regarding its second contention, Met Ed asserts that
Count 11 should be dism ssed against Met Ed for three reasons.
First, it avers that it cannot be in violation of any Title V
requi renents because it is not now, and never was, the hol der of
the Portland plant’s Title V permt. Mt Ed states that although
it submtted the initial Title V permt application to PADEP in
1995, the permit was not issued until January 2000, after Met Ed
sold the Plant in Novenber 1999. Therefore, Met Ed contends that
to the extent the states allege violations of the terns of the
permt, failure to supplenent the permt after it was issued, or
a violation in connection with permt renewal, such allegations
cannot state a claimagainst Met Ed.

Second, Met Ed contends that the states are barred from
collaterally attacking PADEP' s issuance of the Title V permt for

reasons also articulated by Reliant and Sithe, as set forth
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above. Third, also for reasons articulated by Reliant and Sithe
set forth above, Met Ed avers that this court |acks subject
matter jurisdiction over the clains contained in Count 11

Met Ed’s final main contention is that Counts 1-4 and
7-9 of the conplaints are barred by the five-year statute of
limtations set forth in 28 U S.C. 8 2462, and that the discovery
rule is inapplicable to toll the statute of Iimtations. Because
this argunent is also advanced by Reliant and Sithe, and is set
forth above, | do not reiterate it here. Mt Ed al so avers that
the doctrine of equitable tolling does not apply here because the
states do not allege that Met Ed actively msled the states or
that the states have been prevented in sone extraordi nary way
fromasserting their rights.

Moreover, Met Ed contends that injunctive relief is not
avai |l abl e agai nst Met Ed because it has no rights to the Portland
pl ant, and therefore cannot fulfill the injunctive renedies
sought by the states. Mt Ed further avers that because the
states’ legal renedies are barred by the applicable statute of
l[imtations, any clainms for injunctive relief are simlarly
barred under the concurrent remedy doctrine, as al so argued by
Reliant and Sithe.

Cont entions of the States?

2 Al t hough New Jersey and Connecticut filed separate responses to

the respective notions to dismiss, their argunents mrror one another.
Therefore, | address them together.
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Contentions of the States in Response to Reliant Defendants

In response to Reliant and Sithe's notion to di sm ss,
the states advance four argunents. First, the states contend
that this court has subject matter jurisdiction over their PSD
cl ai rs because the Cean Air Act authorizes suits against “any
person” who is alleged to have violated or to be in violation of
an emssion |limtation or constructs any nodified major emtting
facility wthout a PSD permt, or who is alleged to have viol ated
or to be in violation of any condition of a PSD permt.
Specifically, the states contend that because the Reliant
def endants are operating the Plant in violation of an em ssion
limtation and PSD requirenents, this court may properly hear
their PSD clainms set forth in Counts 1-4 and 7-9.

Second, the states contend that the 8§ 2462 statute of
[imtations does not bar their clains for injunctive relief
because that statute applies only to actions for “any civil fine,
penalty, or forfeiture, pecuniary or otherwise.” 28 US.C 8§
2462. Moreover, the states aver that their clainms for injunctive
relief are not barred by the concurrent renmedy doctrine because
the injunctive relief they seek (an order requiring conpliance
with the Act, including installation of air pollution control
equi pnent) is not effectively the sane as a | egal renedy such as
civil penalties.

Additionally, the states contend that the concurrent

remedy doctrine does not apply in citizen suits brought by the
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governnment to uphold the public interest in environnental
protection. The states aver that because they seek to benefit
the public, rather than protect private interests, 8 2462 does
not apply.

Third, the states contend that this court has
jurisdiction over their Title V clains (Count 11) because
the Act authorizes citizen suits against any person who is
all eged to have violated, or to be in violation of, an em ssion
standard or limtation, or who constructs a new major emtting
facility wthout an appropriate permt. See 42 U S.C. 8§ 7604(a).
The states aver that because they are suing to enforce an
em ssion standard or limtation, their Title Vclaimis permtted
by § 7604.

Additionally, the states argue that Title V inposes an
ongoi ng obligation on the permttee to provide suppl enental
i nformati on about the permttee’s conpliance with the Act. The
states contend that because a Title V permt does not allow a
source to violate other provisions of the Act, Reliant is |iable
under Title V for violating applicable Act requirenents and
failing to provide necessary suppl enental information.

Fourth, the states contend that paragraphs 78, 88, 98,
107, 117, 127, 138, 148, 158 and 168 of New Jersey’s First
Amended Conpl ai nt, and paragraphs 73, 83, 93, 103, 113, 123, 134,
144, 154 and 164 of Connecticut’s First Amended Conpl aint-in-

Intervention, which refer to “other nodifications” which may have
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been nmade by the Reliant defendants, do not nake allegations, and
therefore no notice was required.

Contentions of the States in Response to Met Ed

The states offer four argunents in response to Met Ed’ s
nmotions to dismss. First, the states contend that their clains
are not barred by the § 2462 statute of |imtations for three
reasons: (1) the statute of limtations is tolled by the
continuing violation doctrine because the states all ege ongoing
violations; (2) the statute of limtations is tolled by the
di scovery rul e because Met Ed's failure to report the
nodi fications prevented the states from di scovering the
viol ati ons, and determ ni ng when di scovery occurred is a question
of fact which should not be resolved on a notion to dismss; and
(3) they are entitled to equitable tolling because Met Ed failed
to report the nodifications, thereby m sl eading the states.

Second, the states aver that their clains for
injunctive relief are proper for reasons they articulate in
response to Reliant and Sithe’s notion to dismss, as set forth
above. In addition, they contend that this court has authority
to issue injunctions pursuant to the All Wits Act, 28 U S. C
8§ 1651(a), and therefore can require all defendants to instal
and/or fund best avail able control technology (“BACT") controls
to prevent excess em ssions in violation of the Act.

In response to Met Ed’s argunent that it is not subject

to injunctive relief because it no longer controls the Plant, the
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states contend that this court could order injunctive relief
against Met Ed by directing Met Ed to fund installation of BACT.

The states al so assert that the appropriation of injunctive

relief should be determ ned at the renmedy stage rather than on a
notion to dism ss.

Third, the states contend that Met Ed’s request for
di sm ssal of Counts 5, 6 and 10 shoul d be deni ed because those
counts do not allege liability against Met Ed.

Finally, the states contend that their Title V clains
(set forth in Count 11) are proper for three reasons. First, as
they contend in response to Reliant and Sithe's notion to dismss
Count 11, they aver that this court has subject matter
jurisdiction over Count 11 because that count is authorized by
42 U.S.C. §8 7604(a). Specifically, they argue that Met Ed
operated the Plant despite having failed to obtain a permt
containing conditions to ensure that the owner or operator
conplies with all applicable requirenents. Thus, the states
all ege that Met Ed operated the Plant in violation of applicable
em ssion standards or |imtations, giving rise to a cause of
action under 8 7604(a).

Second, the states contend that their Title Vclaimis
proper regardl ess of whether Met Ed ever held a Title V permt
because Met Ed viol ated applicabl e em ssion standards or

limtations, as defined by the Act, by failing to apply for a
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Title V permt and by failing to obtain a valid plan approval

from PADEP for their nodifications

Third, the states aver that their Conplaint is not a
collateral attack on the permt application, but rather alleges
viol ations of “em ssion standards” and “limtations” as defined
by the Act. The states argue that they are not alleging
wrongdoi ng on the part of the permtting authority, that is, that
the permtting authority should have rejected Met Ed’s Title V
permt application. Instead, they are alleging that Met Ed
violated Title V of the Act by failing to obtain a proper permt.

DI SCUSSI ON

Statute of Limtations

Def endants seek dism ssal of Counts 1-5 and 7-10 of
each Conplaint on the basis that those counts are barred by the
five-year statute of limtations set forth in 28 U S. C 8§ 2462
because the clains accrued at the tine the alleged nodifications
were made, all of which occurred nore than five years before
comencenent of this lawsuit in Decenmber 2007.°3

Al t hough the statute of |imtations is an affirmative
defense, it may be raised in a notion to dism ss where the
plaintiff's failure to conply with the limtations period is

apparent fromthe face of the pleadings. |In evaluating the

8 Specifically, Reliant and Sithe seek dismssal of Counts 1-5
and 7-10, and Met Ed seeks dism ssal of Counts 1-4 and 7-9 on this basis.
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statute of limtations on a notion to dismss, the court is
limted to the allegations of the conplaint, the exhibits
attached to the conplaint, and matters of public record.

Cshiver v. Levin, Fishbein, Sedran & Bernman, 38 F.3d 1380, 1384

nn.1-2. “If the bar is not apparent on the face of the
conplaint, then it may not afford the basis for a dism ssal of

t he conpl aint under Rule 12(b)(6).” Robinson v. Johnson, 313

F.3d 128, 135 (3d Gr. 2002).

Section 2462 provides, in pertinent part:

Except as otherw se provided by Act of Congress,
an action, suit or proceeding for the enforcenent
of any civil fine, penalty, or forfeiture,
pecuni ary or otherw se, shall not be entertai ned
unl ess commenced within five years fromthe date
when the claimfirst accrued...

28 U . S.C. § 2462.

Reliant and Sithe aver that a majority of courts have
taken the position that failure to secure a pre-constructi on PSD
permt is a one-tine violation, not a continuing violation.
Therefore, they contend that the states’ clains in Counts 1-5 and
7-10 are barred by 8 2462 because the clains first accrued when
the alleged nodifications were made. Alternatively, defendants
contend that to the extent those counts seek injunctive relief,
they are barred by the concurrent remedy doctrine.

Here, the states seek primarily injunctive relief, in

the formof requiring defendants to conply with the Act and ot her

appl i cabl e statutes and regul ati ons. However, the states al so
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seek assessnent of a civil penalty agai nst defendants for alleged

past and ongoi ng vi ol ati ons.

The states contend that because PSD i nposes continui ng
obl i gations on nodified sources, the discovery rule tolls the
statute of limtations, and therefore their |legal renedies are
not barred by 8§ 2462. Mdreover, they contend that the concurrent
remedy doctrine does not bar their clainms because the equitable
remedi es they seek are not effectively the sane as a | egal
remedy, and that in any event, the concurrent renedy doctrine
does not apply to citizen suits brought to uphold the public
i nterest.

By its plain |language, the statute of limtations in
8 2462 applies to clains for legal relief, not clains for

equitable relief. National Parks and Conservation Associ ation,

Inc. v. Tennessee Valley Authority, 502 F.3d 1316, 1327 (11th

Cr. 2007). However, the concurrent remedy doctrine bars
concurrent equitable clains where the party’s |egal renedies are

time-barred. 1d. (citing Cope v. Anderson, 331 U.S. 461, 464, 67

S.C. 1340, 91 L.Ed. 1602 (1947), which states that “equity wll
withhold its relief in such a case where the applicable statute
of limtations would bar the concurrent |egal renedy”).

Here, although the facts giving rise to the states’
| egal and equitable clains are the sane, the renedi es are not

necessarily concurrent. See Guca v. United States Steel
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Corporation, 495 F.2d 1252, 1257-1258 (3d Cr. 1974). Equity

jurisdiction is not concurrent where a | egal renmedy cannot
achi eve the purpose sought to be achieved by an equitable renedy.
See id.

Here, the states’ requested equitable renedies
(essentially, court orders directing defendants to conply with
the Act) cannot be achieved by a legal renedy (that is, a civil
fine or penalty). Accordingly, | conclude that, to the extent
the states’ clains for legal relief may be barred by § 2462,
their clains for injunctive relief arising fromthe sane facts
are not barred by the concurrent renmedy doctrine.*

Moreover, the states aver that the discovery rule
applies to their clains for civil penalties, and that therefore
the statute of limtations does not bar those clains.
Specifically, the states contend that their clains did not accrue
until they discovered the alleged violations. Additionally, the
states contend that when discovery occurred is a question of fact
whi ch cannot be addressed on a notion to di sm ss.

By the plain |anguage of 8§ 2462, the statute of
[imtations begins to run when the claimaccrues. GCenerally,
under the federal discovery rule, a claimw |l accrue when the

plaintiff discovers, or with due diligence should have

4 The states argue that the concurrent renedy doctrine is not

appl i cabl e agai nst the governnent when the governnent seeks equitable relief
inits official enforcenent capacity. Because | have concluded that the
renmedi es sought by the states are not concurrent, | do not address this
argument .
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di scovered, the injury which forns the basis for the claim

Ronero v. Allstate Corporation, 404 F.3d 212, 222 (3d Cr. 2005).

This court has applied the discovery rule in the O ean

Air Act context. See L.E.A. D. v. Exide Corporation,

1999 U.S. Dist. LEXIS 2672, at *14 (E D.Pa. Feb. 19, 1999)
(Van Antwerpen, J.). Analogizing to the Cean Water Act, the
L.E.A.D. court noted that the discovery rule is appropriately
applied to clainms under the Clean Air Act because air pollution
violations are difficult for the public to detect, and the Act
has a broad goal of protecting and enhancing air quality.

Def endants cite two cases in which courts declined to
apply the discovery rule to Clean Air Act clains.®> In United

States v. Murphy G 1 USA, 143 F. Supp.2d 1054, 1085 (WD. Ws.

2001), the Wsconsin District Court noted that the | anguage of
8 2462 does not contenplate difficulty in detecting a violation
as a relevant factor in determning when the |imtations period
runs. Moreover, the court remarked that unlike the C ean Water
Act, the Cean Air Act does not rely entirely on self-reporting.
Therefore, the court determ ned that the policy considerations

set forth in L.E.A. D. v. Exide Corporation do not justify

application of the discovery rule in Clean Air Act cases.

However, the Murphy G| court concluded that “[i]f it

is determned at trial that defendant made affirmative efforts to

5 I note that both cases addressed the issue at the summary judgnent

stage, not, as here, on a notion to dismss.
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prevent plaintiff fromdiscovering the information that was
necessary to discover defendant’s alleged violations under the
Clean Air Act,” plaintiff would be permtted to rely on the

di scovery rule to toll the statute of Iimtations. 143 F. Supp.2d
at 1085.

Simlarly, in Pennsylvania Departnent of Environnmental

Protection v. Allegheny Energy, 2008 W. 4960090, at *4 (WD. Pa.

Nov. 18, 2008)(MVerry, J.), although the district court

concl uded that the discovery rule did not apply to a clai munder
the Clean Air Act, plaintiff was permtted to establish facts at
trial to determ ne whether the doctrine of equitable tolling
shoul d apply.

Under the doctrine of equitable tolling, a statute of
limtations can be tolled when principles of equity woul d nake
its rigid application unfair. Such a situation arises if (1)
def endant has actively msled plaintiff; (2) plaintiff has in
sonme extraordinary way been prevented fromasserting his rights;
or (3) plaintiff has tinely asserted his rights mstakenly in the

wong forum Urcinoli v. Cathel, 546 F.3d 269, 272 (3d Grr.

2008) .

Accepting the facts set forth above as true, as | am
required to do on this notion to dismss, | amunable to concl ude
on the face of the pleadings that the states have failed to
conply with the statute of limtations, to the extent that it

applies to the states’ clains for civil penalties under the C ean
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Air Act. The states do not contend that all of the all eged
viol ations occurred within the five years preceding the
initiation of this lawsuit. Rather, they contend that the
di scovery rule applies to their clains for civil penalties
arising fromalleged violations which occurred outside the
[imtations period. | agree.

The parties have cited no controlling Iaw on this
i ssue, and | conclude that the two cases relied upon by
defendants for the proposition that the discovery rule does not
apply in actions under the Clean Air Act are unpersuasive in this
context. On the contrary, | conclude that the one district court

case fromthis district cited by the parties, L.E.A D. v. Exide

Corporation, is persuasive.

The L.E. A D. court concluded that the discovery rule
applies in Cean Air Act cases in part because violations are

difficult to detect. Although the Murphy Q1 and All egheny

Energy courts concluded otherwise, | note that the plaintiff in

those cases was the United States. Specifically, the Murphy G|

court remarked that “plaintiff had access to files concerning
def endant and nade on site visits to the facility to inspect its
operation well before it issued the notices of violation or

received [self-] reports fromdefendant.” Mirphy GIl, 143

F. Supp. 2d at 1085.
In the within action, plaintiff and intervenor-

plaintiff are the State of New Jersey and the State of
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Connecticut, respectively, not the federal governnent. Their
actions seek to mnimze air pollution allegedly carried fromthe
Plant, located in Pennsylvania, to their respective states. (See
conpl aints, paragraph 2.) This furthers the Act’s broad goal of

protecting and enhancing air quality. See L.E.A.D., supra.

Therefore, followng the case |law of this district, | conclude
that the discovery rule applies in this action under the C ean
Air Act.

It is unclear fromthe face of the conplaints when the
states | earned of the alleged violations, and the extent to which
t hey exercised reasonable diligence. Ronero, 404 F.3d at 222.
Therefore, | conclude that dism ssal of Counts 1-5 and 7-10 on
this basis is inproper on a Rule 12(b)(6) notion. Robinson,

313 F.3d at 135.°

Accordingly, | deny defendants’ notions to dismss to
the extent they seek dism ssal Counts 1-5 and 7-10 on the basis
that those Counts are barred by the statute of |imtations set

forth in 28 U. S.C. § 2462.

Counts 1-4 and 7-9 Against Reliant and Sithe

Reliant and Sithe contend that Counts 1-4 and 7-9

6 Alternatively, | would permt the states to present evidence at

trial to establish whether the doctrine of equitable tolling applies. See
Ucinoli, 546 F.3d at 272.

-XXXVIili-



shoul d be di sm ssed because Met Ed owned and operated the Pl ant
at the tine the violations alleged in those counts occurred.
Reliant and Sithe aver that the PSD programrequires a source to
obtain a permt and conply with other obligations before
construction or nodification commences. Therefore, they contend
that they cannot be held liable for any failure on the part of
Met Ed to secure a pre-construction permt. Mreover, Reliant
and Sithe argue that the “citizen suit” provision of the Act does
not authorize citizen actions for pre-construction violations
agai nst entities who did not performthe alleged nodifications.

The states contend that the Cean Air Act authorizes
suits against “any person” who is alleged to have violated, or to
be in violation of, an emssion limtation or who constructs any
nodi fied major emtting facility without a PSD permt, or who is
all eged to have violated or to be in violation of any condition
of a PSD permt. Specifically, the states contend that the
Rel i ant defendants are operating the Plant in violation of an
em ssion limtation and PSD.

Moreover, the states aver that BACT is an em Ssions
[imtation, and that conpliance with BACT is initially triggered
by construction of a nodification, but is a continuing obligation
after construction. Therefore, they aver that Reliant and Sithe
are liable for the nodifications alleged in Counts 1-4 and 7-9
regardl ess of whether they owned or operated the Plant at the

time the nodifications were nade.
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The “citizen suit” provision of the Act provides, in
pertinent part:

Except as provided in subsection (b) of this
section, any person may commence a civil action on
his own behal f —

(1) against any person ... who is alleged to
have violated (if there is evidence that
the all eged violation has been repeated)
or to be in violation of (A) an em ssion
standard or limtation under this
chapter ..., [or]

(3) against any person who proposes to
construct or constructs any new or
nodi fied major emtting facility w thout
a permt required under part C of
subchapter | of this chapter (relating
to significant deterioration of air
quality) or part D of subchapter | of
this chapter (relating to nonattai nnment)
or who is alleged to have violated (if
there is evidence that the all eged
vi ol ati on has been repeated) or to be in
vi ol ation of any condition of such
permt.

42 U.S.C. § 7604(a).

The Act defines BACT, in part, as “an em ssion
[imtation based on the maxi num degree of reduction of each
pol |l utant subject to regulation under this chapter emtted from
or which results fromany major emtting facility, which the
permtting authority...determ nes is achievable for such
facility....” 42 U S.C. 8§ 7479(3). Thus, by the plain |anguage
of 8§ 7479(3), BACT is an “em ssion limtation” as defined by the
Act. The states contend that this definition creates a stand-

al one obligation for owers and operators to conply w th BACT
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regardl ess of whether they constructed the nodification.

Rel iant and Sithe suggest that because 8§ 7479 “contains
only a definition for BACT and does not address applicability”,
that provision of the Act does not inpose PSD requi renents on an
owner or operator other than the entity who actually made the
nodi fication. (Reliant and Sithe's reply brief, page 2.) In
support of their argunent that a post-construction owner or
operator cannot be held liable for failure to secure a pre-

construction permt, Reliant and Sithe rely on Sierra Cub v.

Morgan, 2007 W. 3287850, at *7 (WD.Ws. Nov. 7, 2007).

However, Sierra Club addresses clains only for failure

to secure a pre-construction permt. It does not address whet her
a post-construction owner or operator nmay be liable under §
7604(a) for being in violation of “an em ssion standard or
limtation” under the Act, that is, failure to conply with BACT
as opposed to being in violation of a permt.

The PSD provisions of the Act do not appear to
expressly address the obligations of post-construction owners and
operators. Section 7475 addresses only pre-construction
requirenents, that is, the permtting process and analysis. The

states rely on United States v. Chio Edi son Conpany,

2003 U.S. Dist. LEXIS 2357, at *20 (S.D. Chio, Jan. 17, 2003), in
support of their position that the PSD provisions require ongoing
conpliance regardl ess of whether a permt was issued, and to

whom
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The Ohi o Edison court concluded that “the statute

itself provides for the requirenent of a preconstruction permt
as well as ongoing operation in conpliance with CAA standards for
sources ‘for which a permt is required , not sinply those

sources for which a permt has been granted.” |[d. (citing 42

US C 8§ 7475(a)(7), which states that “the person who owns or
operates, or proposes to own or operate, a mpjor emtting

facility for which a permt is required under this part agrees to

conduct such nonitoring as may be necessary to determ ne the
ef fect which em ssions fromany such facility nay have, or is
having, on air quality in any area which may be affected by
em ssions from such source” (enphasis added)).

Al t hough Ghi o Edi son does not specifically address

whet her a post-construction owner or operator is liable for a

pre-construction owner’s failure to secure a pre-construction

permt, and is not binding on this court, | am persuaded by its
reasoning. Specifically, |I find persuasive its concl usion that
“It is illogical to conclude that a defendant may only be held

liable for constructing a facility, rather than operating such
facility, without conplying with the permt requirenents.” 1d.

(citing United States v. Anerican Electric Power Service

Cor poration, 137 F. Supp.2d 1060, 1066 (S.D. Chio 2001). A

| ogi cal extension of this reasoning is that an owner or operator
may be held liable for failure to conply wth CAA standards
sinply because its predecessor owner failed to secure the
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appropriate permt.

Accepting the facts alleged as true, | conclude that
the Plant is a majjor emtting facility for which a permt is
requi red under the PSD provisions of the Act, and that Reliant
and Sithe currently own and/or operate the Plant w thout
conplying with standards set forth in the Act. Therefore, as
di scussed above, they nmay be held liable for failure to conply
wi th BACT. Accordingly, | deny Reliant and Sithe’'s notion to
dism ss Counts 1-4 and 7-9 on the grounds set forth above.

Cains for Injunctive Relief Against Mt Ed

Met Ed argues that the conplaints against Met Ed should
be dism ssed to the extent that they seek injunctive relief
because Met Ed no | onger owns the Plant, and therefore cannot
fulfill the injunctive renedi es sought by the states.

Nei ther conplaint’s prayer for relief distinguishes
bet ween defendants. |Instead, each conplaint requests that this
court order the following injunctive relief, referring to
“def endants” coll ectively:

(A) Permanently enjoin further operation of
Portl and unl ess the Act, including PSD and
Title V, the federal PSD and Title V
regul ati ons, the applicable Pennsylvani a
regul ati ons, and the applicable SIP are
conplied wth;

(B) Require Defendants to inplenment and/or fund
appropriate air pollution control equi pnent
and neasures at Portland as necessary to
conply with PSD and Title V of the Act;

(C© Oder Defendants to renedy its past
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vi ol ati ons;

(D) Oder Defendants to take other appropriate
actions to renedy, mtigate, or offset the
harmto public health and the environnent
caused by the violations of the Act and
requiring Defendants to install and operate
BACT at the Portland Plant...

(E) Oder Defendants to apply for permts that
are in conformty with the requirenents of
the PSD, Title V and Pennsyl vani a prograns;
[ and]

(F) Order Defendants to conduct audits of its
operations to determne if any additional
nodi fi cations have occurred that are not
included in this Conplaint that would require
Def endants to neet the requirenments of PSD,
Title V and the Pennsyl vani a statutes and
regul ations, and report the results of these
audits to New Jersey|.]

(Conpl ai nts, Prayer for Relief, paragraphs A-F.)

At oral argument, the states conceded that Met Ed woul d

not be able to conply with a court order directing it to instal

pol lution control neasures, because it no |onger controls the

Pl ant .

However, they contended that Met Ed should be directed to

pay for the installation of BACT at the Plant, and that this

remedy woul d constitute injunctive relief.

court

The states have offered no | egal authority, and this

is aware of none, in support of their position that the

paynment of noney by Met Ed for the purpose of installing BACT at

the PI

ant would constitute injunctive relief. On the contrary,

injunctive relief is considered an extraordinary renedy which is

avai l abl e only when | egal renedies (e.qg., noney damages) do not
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suffice. See Frank’s GMC Truck Center, Inc. v. General Mdtors

Cor poration, 847 F.2d 100, 102 (3d Cr. 1988).

Because the states concede that the only “injunctive
relief” with which Met Ed could conply, would be the paynment of
nmoney, | conclude that they are essentially seeking a |egal
remedy, and not injunctive relief. Accordingly, |I dismss the
conplaints to the extent they seek injunctive relief against Met
Ed.

Counts 5-6 and 10 Agai nst Met Ed

Met Ed contends that Counts 5-6 and 10 shoul d be
di sm ssed agai nst Met Ed because those clains refer to alleged
nodi fi cati ons made in 2000, 2001, and 2005, and Met Ed owned the
Plant only until Novenber 1999. The states respond that Counts
5-6 and 10 do not allege any liability on the part of Mt Ed.
The states do not dispute that Met Ed ceased ownership of the
Plant in 1999.°

Counts 5-6 and 10 do not refer to any actions taken by
Met Ed. On the contrary, Counts 5-6 refer only to actions
all egedly taken by Reliant, and Count 10 refers only to actions
all egedly taken by “Reliant and/or Sithe”. Accordingly, |
di sm ss as noot defendant Met Ed’s notions to dismss to the

extent they seek dism ssal of those Counts.

7 See paragraph 12 of each conplaint, which alleges that

“Metropolitan Edi son was the first owner and operator of the Portland Pl ant
and owned and operated the Portland Plant until Novenber 1999.”
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Count 11

Def endants contend that Count 11 should be di sm ssed
for two reasons. First, they aver that this court |acks subject
matter jurisdiction over the states’ Title V clai mbecause the
states failed to pursue either of the two excl usive avenues
est abl i shed by Congress for chall engi ng PADEP s i ssuance of the
Plant’s Title V permt. Specifically, defendants argue that the
states could have sought relief only by (1) admnistrative
protest and, ultimately, relief in Pennsylvania state courts; or
(2) petition to the EPAto object to the permt, with appeal of a
denial to the United States Court of Appeals for the Third
Crcuit.

Alternatively, Reliant and Sithe aver that Count 11
shoul d be di sm ssed pursuant to Rule 12(b)(6) for failure to
state a claim because they are not liable for Met Ed’s failure to
submt a conplete Title V permt; and Met Ed avers that it cannot
be |iable because it never actually held the Plant’s Title V
permt.

Title V of the Act, 42 U.S.C. § 7661-7661f, establishes
an operating permtting programfor certain sources, to be
adm nistered by the states. Title V requires sources subject to
PSD to obtain Title V operating permts. 42 U S.C. § 766la(a).
Pursuant to applicable Pennsylvania regul ations, a “major
stationary source” is required to obtain a Title V operating

permt. 25 Pa. Code § 121.1.
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Title Vrequires each state’s Title V programto
provi de an opportunity for public coment and hearing on
applications, application renewals, and application revisions, as
well as an opportunity for review, in state court, of the final
permt action. 42 U S.C. 8§ 766la(b)(6). Additionally, Title V
provides that if the EPA adm nistrator reviews a proposed permt
and does not object within 45 days, any person may chal |l enge the
EPA's failure to do so by petitioning the adm nistrator within 60
days after the 45-day comment period expires. 42 U S. C
§ 7661d(b).

| f, upon review ng such a petition, the EPA does not
object to the issuance of the permt, the petitioner nmay appeal
the denial pursuant to 42 U S.C. § 7607. 1d. Section 7607
provides that a request for judicial review of a final decision
of the EPA admnistrator “may be filed only in the United States
Court of Appeals for the appropriate circuit”. 42 U S C
8§ 7607(b)(1).

Reliant and Sithe aver that the Act is therefore clear
that federal district courts have no jurisdiction to hear a
citizen suit challenge to Title V permts, pursuant to 8 7604.

I n support of this proposition, Reliant and Sithe rely on

Ronpl and School District v. Inland Enmpire Energy Center, LLC,

548 F.3d 738 (9th G r. 2008). The Ronpl and court concl uded that
plaintiffs were challenging a permt itself, not defendant’s

conpliance with the terns of its Title V permt. The court held
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that a plaintiff could not bring an action in federal district
court alleging that the terns of a Title V permt were
i nconsistent wwth other requirenents of the Act. 1d. at 754-756.

However, the Ronpbl and court also noted that “Title V
permts are by no neans wholly insulated fromthe [Clean Ar
Act’s] citizen suit provision.” |[d. at 754. To the contrary,
the court remarked that to the extent a defendant violates a term
or condition of its Title V permt, or seeks to begin building
and operating a plant without obtaining a permt under Title V,
ei ther of those violations would be subject to a citizen suit
under § 7604. 1d.

Specifically, 8 7604 authorizes a citizen suit for,
anong ot her things, violation of an em ssion standard or
[imtation including any “standard, limtation, or schedule
est abl i shed under any permt issued pursuant to subchapter V of
this chapter”. 42 U S. C 8§ 4604(f)(4). Thus, it is clear that
violation of a Title V permt is subject to a citizen suit under

§ 7604.

Here, Count 11 alleges that defendants have failed to
include relevant and required information in their respective
applications for a Title V permt and subsequent applications for
permt renewal, and failed to supplenent their applications
regarding nodifications to Units 1 and 2. (First Anended
Conpl ai nt, paragraphs 172-174; Conplaint-in-Intervention,
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paragraphs 176-179.) As a result, the states contend that the
Title V permts issued for the Plant do not include al
appl i cabl e PSD requirenents, including requirenents for BACT
em ssions limtations for Units 1 and 2. (First Anended
Conmpl ai nt, paragraph 175; Conplaint-in-Intervention, paragraph
179.)

However, although the states allege that defendants
have violated Title V, they do not allege that any defendant has
operated the Plant, or continues to operate the Plant, in
violation of a provision of their Title V permt. Therefore,
al though | agree with the states that they would be permtted to
bring a citizen suit to challenge violation of defendants’
respective Title V permts for the Plant, | neverthel ess concl ude

that their Title V claimas set forth in Count 11 nust fail.

Because the states effectively chall enge defendants’
subm ssion of allegedly inconplete permt applications, |eading
to defective Title V permts and/or renewal permts, | conclude
that the states were required to pursue the process set forth in
8§ 7661d. Under that section, as discussed above, any person who
objects to the issuance of a permt or renewal permt may
petition the EPA adm nistrator. Judicial review of the
admnistrator’s decision is available only through the applicable
Court of Appeals, not in district court. 42 U S C

8§ 7661d(b)(2), 7607.
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Accordingly, | grant defendants’ notions to dismss
Count 11 of each conplaint, and dism ss that Count from each
conpl ai nt.

Al l egations of “Other Modifications”

Finally, | address Reliant and Sithe’s contention that
paragraphs 78, 88, 98, 107, 117, 127, 138, 148, 158 and 168 of
New Jersey’s First Amended Conpl ai nt and paragraphs 73, 83, 93,
103, 113, 123, 134, 144, 154 and 164 of Connecticut’s Conplaint-
in-Intervention should be stricken because they contain
unspeci fied and specul ative allegations of “other nodifications”.
These paragraphs appear in each of Counts 1-10 of each conpl aint,
and each paragraph avers that “Upon information and belief,
subject to further investigation and discovery, Defendants may
have made other nodifications as defined by the PSD regul ati ons
to” the applicable Unit.

Reliant and Sithe contend that these paragraphs are
specul ative and do not provide notice to defendants of the basis
and grounds for the allegations contained therein, as required by

Twonbly, supra. The states aver that these paragraphs do not

make any all egations, and therefore the states are not required
to place defendants on notice concerning these paragraphs.

Under the federal notice pleading standard, each claim
for relief nmust include a “short plain statenent of the claim
showi ng that the pleader is entitled to relief.”

Fed. R Cv.P. 8(a)(2). To the extent paragraphs 78, 88, 98, 107,



117, 127, 138, 148, 158 and 168 of New Jersey’s First Anmended
Conpl ai nt and paragraphs 73, 83, 93, 103, 113, 123, 134, 144, 154
and 164 of Connecticut’s Conplaint-in-Intervention are intended
to state a claimfor “other nodifications”, they do not give

def endants fair notice of the clains. Twonbly, supra. However ,

as each paragraph indicates, a clearer statenent of the claimnmy
be possible after discovery and further investigation.?

Accordi ngly, because these paragraphs are vague and
refer to unspecified violations, | grant Reliant and Sithe’s
nmotion to dism ss those paragraphs and di smss them from each
conplaint, without prejudice for each state to seek |leave to file
suppl enent al pl eadi ngs pursuant to Rule 15(d) of the Federal
Rul es of Civil Procedure, if appropriate, after engaging in
di scovery.

CONCLUSI ON

For all the foregoing reasons, | grant defendant
Met ropol i tan Edi son Conpany’s notions to dismss to the extent
that the notions seek dism ssal of New Jersey’s First Amended

Compl ai nt and Connecticut’s First Amended Conpl aint-in-

8 Reliant and Sithe aver that the states should not be allowed to

engage in a “fishing expedition” that would substantially expand the scope and
expense of discovery in this matter. However, | note that under the Federa
Rul es of Civil Procedure, the scope of discovery is broad, and the parties nay
obtain di scovery “regarding any nonprivileged natter that is relevant to any
party’s claimor defense”. Fed.R Civ.P. 26(b)(1).

Mor eover, the court may, for good cause, order discovery of “any
matter relevant to the subject natter involved in the action”. [d. To the
extent the parties are unable to amicably resolve any discovery matter, | note
that by nmy Standing Order dated March 19, 2007, | have referred all such
di scovery disputes to United States Magi strate Judge Henry S. Perkin



Intervention for injunctive relief. | dismss as noot defendant
Met Ed’s notions to dismss to the extent those notions seek to
di sm ss Counts 5-6 and 10 agai nst Met Ed.

| grant all of the notions to dismss to the extent
they seek dism ssal of Count 11, and | dismss that Count inits
entirety.

| also grant Reliant and Sithe's notions to dismss, to
the extent the notions seek to strike paragraphs 78, 88, 98, 107,
117, 127, 138, 148, 158 and 168 of New Jersey’s First Anmended
Conpl ai nt and paragraphs 73, 83, 93, 103, 113, 123, 134, 144, 154

and 164 of Connecticut’s Conplaint-in-Intervention. | strike

t hose paragraphs w thout prejudice for the states to seek | eave

to file supplenmental pleadings, if appropriate, after discovery.

In all other respects, all notions are denied.



