IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
ALBERT MCCARTHY,
Plaintiff, E CIVIL ACTI ON
V. E No. 08-cv-1011
EASTBURN & GRAY, P.C.,

Def endant .

VEMORANDUM AND ORDER

Joyner, J. Sept enber 9, 2009
Thi s di spute has been brought before the Court on

Def endant’ s Motion for Attorneys’ Fees pursuant to 42 U. S.C

§ 1988. For the reasons articul ated bel ow, Defendant’s Mtion

for Attorneys’ Fees (Doc. No. 43) shall be GRANTED

Backgr ound

This dispute centers around the end of Plaintiff’s
enpl oynment as Chief of Police for the Borough of Kennett Square
(“the Borough”). The facts have been set forth in detail in this
Court’s Menorandum granting Summary Judgnent to Defendant, and
only a brief overvieww || be provided here.

Plaintiff began his enploynent as a police officer for the
Borough in 1973, and becane Chief of Police in 1988. His
enpl oynent continued uninterrupted until 2007, when the Borough
and the Townshi p of Kennett (“the Township”) ended their
| ongst andi ng contract for police services. Wile still enployed
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by the Borough, Plaintiff began negotiating with the Townshi p,
and eventual ly accepted an offer to establish a police departnent
for the Township. On June 7, 2007, Plaintiff informed the
Borough that he would be retiring effective July 31, 2007, and
woul d begin his new enpl oynent with the Townshi p on August 1,
2007. Due to a disagreenent over the terns of separation,
however, Plaintiff attenpted to withdraw his retirenent on July
30. Follow ng this decision, the Borough Council placed
Plaintiff on paid adm nistrative | eave, effective August 6.
Plaintiff ultimately resigned his position wth the Borough on
Sept enber 21, 2007.

Plaintiff then filed suit in this Court under 42 U S. C
8§ 1983, alleging a denial of his Due Process rights under the
Fourteenth Amendnent of the Federal Constitution, and al so
asserting nunerous state |aw cl ai ns agai nst Defendant. All of
t hese charges agai nst Defendant were based on the conduct of two
of Defendant’s enpl oyees. Defendant was granted Summary Judgnent
on all of Plaintiff's federal clains, and the state |aw clains
were dismssed with leave to file in state court in a Menorandum
and Order issued by this Court on June 24, 2009. The case i s now
before the Court on Defendant’s Mdtion for Attorneys’ Fees.

St andard
42 U.S.C. §8 1988 allows a court to award attorneys’ fees to

the prevailing party in a 8 1983 case. Def endants in a § 1983



action are eligible to recover attorneys’ fees under § 1988, but
a prevailing defendant nust neet a nore stringent standard than a

prevailing plaintiff in order to do so. Barnes Found. v. Twp. of

Lower Merion, 242 F.3d 151, 157-58 (3d Cr. 2001). A prevailing

def endant should only be awarded attorneys’ fees if the
plaintiff’s claimwas “frivol ous, unreasonable, or groundless, or
the plaintiff continued to litigate after it clearly becane

so.” Christianburg Garment Co. v. EEQCC, 434 U.S. 412, 422

(1978) .1

The Third Crcuit has articul ated several factors that
shoul d be consi dered when determ ni ng whet her a cl ai mwas
frivol ous, including “whether the plaintiff established a prim
faci e case, the defendant offered to settle, the trial court
di sm ssed the case prior to trial or the case continued until a
trial on the nerits.” Barnes, 242 F.3d at 158. 1In addition, the
court should consider whether the issues litigated were ones of
first inpression, and what the real risk of the alleged injury
was to the plaintiff. 1d. Each case nust be decided
i ndi vidual Iy, however, and these factors are “guidelines, not
strict rules.” 1d. at 161. “[Il]t is inportant that a district

court resist the understandable tenptation to engage in post hoc

The sane standard is applied in both Title VII and § 1983 cases when
determi ni ng whether to award attorneys’ fees. Hughes v. Rowe, 449 U S. 5, 14
(1980). Cases discussing attorneys’ fees under one statute can, therefore, be
used in interpreting the other. Sullivan v. Pa. Dep't of Labor & Indus., 663
F.2d 443, 447 n.5 (3d Cr. 1981).




reasoni ng by concluding that, because a plaintiff did not
ultimately prevail, his action nust have been unreasonabl e or

wi t hout foundation.” Christianburg, 434 U S. at 421-22.

Di scussi on

Plaintiff alleges that Defendant violated both his
Substantive and Procedural Due Process rights under the
Fourteenth Amendnent of the U S. Constitution. Plaintiff’s
cl ai rs agai nst Defendant are both frivol ous and groundl ess, and
Plaintiff continued to litigate his clains after it becane clear
that they were frivol ous.

First, Plaintiff’s claimdid not set forth a prina facie
case of liability under 8§ 1983, and attenpted to establish a
claimin a manner that precedent clearly prohibited. Plaintiff
explicitly brought his 8 1983 cl ai ns agai nst Defendant on a
theory of vicarious liability. (Conpl. 15.) As fully discussed
inthis Court’s Menorandum granting Sumrmary Judgnent, this is not
permssible. This fact was first addressed by Defendant in its
Motion for Summary Judgnent. In his Answer to Defendant’s Motion
for Summary Judgnent, Plaintiff still failed to make any
al | egati ons agai nst Defendant, and continued to focus on the
conduct of Defendant’s enployees. |In addition, Plaintiff
acknow edged that contrary precedent exists and cited to several
district courts that state that vicarious liability is not

avai |l abl e under 8§ 1983, but tried to distinguish all of these



cases or argue that they do not apply to the instant case.
Plaintiff did not, however, cite a single case that supports his
| egal theory. In our Menorandum granting Sunmary Judgnent, this
Court made clear that Plaintiff’s |egal argunment |acked nerit.
In doing so, we cited to a Suprene Court case as well as four
cases fromthe Third Crcuit Court of Appeals holding that a

def endant cannot be |iable under 8 1983 solely due to respondeat

superior. Incredibly, however, Plaintiff insists in his
Menmor andum of Law i n Support of his Answer to Defendant’s Mtion
for Attorney’'s Fees that “the issue of whether a private party

may be held Iiable under a respondeat superior theory for

violating 42 U S. A (sic) 1983 has never been addressed by the
United States Supreme Court or the United States Court of Appeals
for the Third Crcuit.” (Mem of Law in Supp. of his Answer to
Def’s Mot. For Att’ys Fees 9.) Despite the great weight of
authority against Plaintiff’s position, and despite Plaintiff’s
inability to cite a single case in defense of his |legal theory,
he repeatedly and continuously asserted a | egal argunent that
cannot be described as anything other than frivol ous and
unreasonable. Plaintiff made a cl ai magai nst Defendant that was
entirely ungrounded in the | aw, was decided on Sunmmary Judgnent,
and failed to establish a prima facie case. Al of this supports
granting attorneys’ fees to Defendant.

Even | ooking past Plaintiff’'s attenpt to use respondeat



superior to hold Defendant |iable under § 1983, the allegations
made by Plaintiff against Defendant’s enpl oyees are entirely
frivolous. It is unclear what injury Plaintiff attributes to
Def endant’ s conduct, as it appears that Plaintiff’s conpl aint
boils down to disagreeing with the |egal advice given by

Def endant’ s enpl oyees to their clients. Plaintiff asserts that
Def endant’ s enpl oyees were involved in a schene to coerce and
intimdate the Plaintiff in order to force himfromhis position
as Chief of Police. Wen |looking to the specific allegations
under § 1983, however, they all center around the alleged content
of advice given by Defendant’s enpl oyees to their clients.
Plaintiff’s alleged injury was the result of Defendant’s

enpl oyees’ clients following this advice.? Neither Defendant nor
Def endant’ s enpl oyees were required to provide any process to
Plaintiff, and Plaintiff does not allege that there was any such
duty. In addition, neither Defendant nor Defendant’s enpl oyees
had the power to directly affect any of Plaintiff’s substantive
rights. Plaintiff did not state a prima facie case of a
violation of the Due Process C ause of the Fourteenth Amendnent,
did not survive a notion for summary judgnment, and failed to
detail a threatened injury due to either Defendant’s or

Def endant’ s enpl oyees’ conduct. Even if, therefore, this Court

't is worth noti ng, though not dispositive, that this Court determ ned
i n our Menorandum granting Summary Judgnent to Defendant that the course of
action that Defendant’s enpl oyees advised their clients to follow did not
violate Plaintiff’s constitutional rights.
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was to accept Plaintiff’s argunment regarding the applicability of

respondeat superior liability in 8 1983 cases, Plaintiff’s claim

woul d still be frivol ous, and Defendant would be entitled to
attorneys’ fees.

Plaintiff’s claimagai nst Defendant not only | acks | egal
merit, but fails to allege facts that give rise to a cogni zabl e
constitutional injury. Because of this, an award of attorneys
fees is appropriate in this case.

Concl usi on

Def endant’ s Motion for Attorneys’ Fees is GRANTED for the

reasons set forth above. An appropriate order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A



ALBERT MCCARTHY,
Plaintiff, E CIVIL ACTI ON
v, E No. 08-cv-1011
EASTBURN & GRAY, P.C.,

Def endant .
ORDER

AND NOW this 9t h day of Septenber, 2009, upon
consi deration of Defendant’s Motion for Attorneys’ Fees (Doc. No.
43), and responses thereto, for the reasons set forth in the
attached Menorandum it is hereby ORDERED that the Mdtion is
GRANTED. Defendant is to produce detailed records of its
expenses in connection with this case, No. 08-cv-1011, that are

separate fromthe expenses associated with McCarthy v. Darnan,

No. 07-3958. Plaintiff shall have a chance to respond to
Def endant’ s request, and the Court will then determ ne the anount
to be awarded.

BY THE COURT:

s/J. Curtis Joyner

J. CURTIS JOYNER, J.



