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BACKGROUND

Plaintiff Jonathan Knight (“Knight”), a former police
of ficer in Chal font Borough, Bucks County, Pennsylvani a,
initiated this lawsuit after he was term nated for allegedly
| eaki ng confidential information about an undercover narcotics
investigation to a |local drug dealer. Knight sued Chal font
Bor ough and certain individual defendants,! (“Chal font Borough
Def endants”), the Chal font Borough Council, the Chal font Borough
Pol i ce Departnent, the Police Benevol ent Association (“PBA’), and
the Fraternal Order of Police (“FOP’), asserting thirteen causes

of action in his anmended conplaint, for various constitutional,

! The individual defendants were Marilyn Becker, Mayor of
Chal font Borough; Frank Canmpbel |, Chal font Borough’'s Police
Chief; David Drye, the former Manager of Chal font Borough; and
Gary Lucas, President of Chal font Borough's town council.
Kni ght’ s cl ai ns agai nst these defendants in their official
capacities were dism ssed by the Court on January 4, 2008. (See
1/ 4/ 08 order, doc. no. 36.)



statutory, and state conmon | aw viol ations.?

During the course of this litigation, Knight’s clains
and the pool of Defendants were narrowed considerably. Most
recently, on February 19, 2009, the Court granted the FOP' s
nmotion for summary judgnment (2/19/09 order, doc. no. 70). On
March 13, 2009, the Court granted the summary judgnent notions of
t he Chal font Borough Defendants and the PBA (3/13/09 Menorandum
and Order, doc. no. 77). This case was then marked cl osed.

Kni ght appealed this Court’s March 13, 2009 decision to
the Third Crcuit Court of Appeals, but only with respect to the
Chal font Borough Defendants. That appeal is pending. 1In the
meantime, the PBA and FOP have both filed notions seeking
attorneys’ fees under 42 U . S.C. 8§ 1988(b) (“Section 1988”), which
permts the prevailing party to petition the Court for attorneys’
fees in actions alleging a violation of 42 U S.C. § 1985
(“Section 1985"). The Court heard oral argunment on Defendants’
noti ons on Septenber 4, 2009. Now, for the reasons that foll ow,

Defendants’ motions will be granted.

1. LEGAL STANDARD
Section 1985(b) of Title 42 of the United States Code

provides that “[i]n any action or proceeding to enforce a

2 See 3/13/09 Menorandum and Order, Appendix A, doc. no.
77 (summarizing disposition of Knight's 13 clains).
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provi sion of sections 1981, 198la, 1982, 1983, 1985, and 1986 of
this title, . . . the court, inits discretion, my allow the
prevailing party, other than the United States, a reasonable
attorney's fee as part of the costs . . . .7

“The ‘prevailing party’ can be either the plaintiff or
t he defendant but the standard for awarding attorney’s fees to
prevailing defendants is nore stringent than that for awarding

fees to prevailing plaintiffs.” Barnes Found. v. Twp. of Lower

Merion, 242 F.3d 151, 157-58 (3d Cir. 2001). In fact, “a
prevailing defendant is entitled to attorney’s fees only ‘upon a
finding that the plaintiff’s action was frivol ous, unreasonabl e,
or without foundation . . . .’” 1d. at 158 (quoting

Christiansburg Garnent Co. v. EEQCC, 434 U.S. 412, 421 (1978));

see also EECC v. L.B. Foster Co., 123 F. 3d 746, 750 (3d Gr

1997) (“‘[F]rivolous, unreasonable, or wthout foundation,’ in
this context, inplies ‘groundless . . . rather than sinply that
the plaintiff has ultimately lost his case.’” (quoting

Christiansburg Garment Co., 434 U.S. at 421)).° Inportantly, “it

3 During oral argunment, Plaintiff’s counsel argued that

“[i]n order to award attorney’s fees, under Section 1988, the

def endants have to do nore, thank goodness, than | have to do.
They have to show sonething in the record that means M. W/l ey
pursued this course of conduct when it was clear it wasn't.”
(9/4/09 H'’g Tr. 20:12-16.) Viewed in context, it is clear that
Plaintiff’s counsel was arguing that the Suprene Court’s hol ding
in Christiansburg prohibits an award of attorneys’ fees to
prevailing defendants unless Plaintiff’s conduct was “vexatious.”
(See id. 18:19-19:7.) This is not the case.




iI's not necessary that the prevailing defendant establish the
plaintiff had subjective bad faith in bringing the action in
order to recover attorney’'s fees. Rather the relevant standard

is objective.” Barnes Found., 242 F.3d at 158.

Determ nations regarding the frivolity of plaintiff’s
cl ai m shoul d be nmade on a case-by-case basis. See id. (relying

upon Sullivan v. School Bd., 773 F.2d 1182, 1189 (11th Cr

1983)). In previous cases, the Third GCrcuit has relied on the
foll ow ng non-exclusive factors to determ ne whether a
plaintiff’s unsuccessful civil rights claimwas frivol ous:
“whether the plaintiff established a prima facie case, the
defendant offered to settle, the trial court dismssed the case
prior to trial or the case continued until a trial on the

merits.” 1d. (relying upon L.B. Foster Co., 123 F. 3d at 750).

Simlarly, other courts have consi dered whether “the issue was
one of first inpression requiring judicial resolution, [or
whet her] the controversy is based sufficiently upon a real threat

of injury to the plaintiff.” [d. (relying upon Unity Ventures v.

Al though the Christiansburg court did nention vexatious
conduct as a factor to be weighed by a court assessing attorneys’
fees under Section 1988, it did not hold that such conduct was
required. See Christiansburg Garnent Co., 434 U S. at 421
(noting with approval that the Second Circuit had upheld a fee
award to a successful defendant where it found that “such awards
shoul d be permtted ‘not routinely, not sinply because he
succeeds, but only where the action brought is found to be
unreasonabl e, frivolous, neritless or vexatious'” (quoting
Carrion v. Yeshiva Univ., 535 F.2d 722, 727 (2d G r. 1976)
(enphasi s added))).




County of Lake, 894 F.2d 250, 253-54 (7th Gr. 1995)).

| f the Court determ nes that an award of attorneys’
fees to the prevailing party is appropriate, it nust then
cal cul ate the amount of the fee award. “In calculating a fee
award under the usual ‘lodestar nethod,’ a district court uses as
a starting point the product of the attorney’s appropriate hourly
rate and the nunber of hours the attorney reasonably expended on

the action.” MCutcheon v. Anerica's Servicing Co., 560 F.3d

143, 150 (3d Gr. 2009) (quoting Interfaith Cnty. Org. V.

Honeywel | Int’'l, Inc., 426 F.3d 694, 703 n.5 (3d Cr. 2005)).*

The Third Circuit has noted that “[t]he product is presunptively
a reasonable fee, but it may still require subsequent

adjustnent.” United Auto. Wirkers Local 259 Social Sec. Dep't v.

Metro Auto Ctr., 501 F.3d 283, 290 (3d Cir. 2007).° |Indeed,

4 The Court notes that while not all of the cases cited
herei n address Section 1988 cl ains, “case |aw construing what is
a ‘reasonable’ fee applies uniformy” to multiple federal fee
shifting statutes. Gty of Burlington v. Dague, 505 U S. 557,
562 (1992) (noting that Section 1988, 42 U S.C. 8§ 2000e-5(k), and
42 U.S.C. § 7604(d) share sim |l ar | anguage and that case | aw
interpreting one is equally applicable to “all of theni).

> “I'n an attorneys’ fees determ nation, once a prevailing

party has produced ‘sufficient evidence of what constitutes a
reasonabl e market rate for the essential character and conplexity
of the legal services rendered in order to nake out a prima facie
case[,] . . . the opposing party bears the burden of producing
record evidence that will contest this rate.’”” MCQCutcheon, 506
F.3d at 150 (quoting Lanni v. New Jersey, 259 F.3d 146, 149 (3d
Cr. 2001)); see also Hughes v. Repko, 578 F.2d 483, 487 (3d G r
1978) (“The burden of persuasion nust rest on the petitioner to
denonstrate to the court the nunmber of hours attributable to the
successful claim and also to denonstrate that the nunber of
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“I'h]Jours are not reasonably expended if they are excessive,

redundant, or otherw se unnecessary.” Rode v. Dellarciprete, 892

F.2d 1177, 1183 (3d Cr. 1990); see also Hensley v. Eckerhart,

461 U. S. 424, 436 (1983) (“The district court also should exclude
fromthis initial fee calculation hours that were not ‘reasonably
expended.’” (citation omtted)). However, in nmaking an
adjustnent, “[t]he district court cannot decrease a fee award
based on factors not raised at all by the adverse party.”
McCut cheon, 506 F.3d at 150 (quoting Rode, 892 F.2d at 1183).
“Once a | odestar cal cul ati on has been reached, a court
may then reduce that anmount to account for ‘limted success’ by”
the prevailing party. 1d. at 151. Indeed, the Suprene Court has
hel d that, when determ ning the reasonabl eness of fees under
Section 1988, “the nost critical factor is the degree of success
obtained.” Hensley, 461 U S. at 436. Recently, the Third
Circuit held that “the | anguage of 8§ 1988(b) seens to be
sufficiently broad to endorse the inclusion of state clainms in

the consideration of overall success.” Jama v. Esnor

Correctional Servs. Inc., —F.3d — No. 08-2500, 2009 W. 2449604,

at *6 (3d Gr. Aug. 12, 2009). Further, the Jama court noted

hours so attributable was reasonably necessary to performthe
work at issue.”)

Here, Defendants have submtted an affidavit froma
| abor | awyer in the Phil adel phia area whose rate is $300 per
hour. (See Kohn Aff., doc. no. 79.) Plaintiff did not contest
t he reasonabl eness of this rate.

-6 -



that “[w hile identity between the clains is not required, the
state and federal clainms nust certainly bear sone relation in
order for the state claimto be considered under § 1988." |1d. at
*8. Specifically, the state and federal clains nust involve a
““common core of facts’” or be based on “‘related | egal
theories’” for the pendant state clains to “informthe degree of
[the prevailing party’s] overall success for the purposes of §

1988.” 1d. (quoting Hensley, 461 U S. at 435).

[11. DI SCUSSI ON
A Frivolity

Def endant PBA has noved for an award of attorneys’ fees
in the amount of $11,868.75, reflecting 52.75 hours worked at
$225 per hour. (PBA's Mdt., doc. no. 79.) Simlarly, Defendant
FOP has noved for an award of attorneys’ fees in the anmount of
$7,860, reflecting 26.2 hours worked at $300 per hour. (FOP' s
Mot., doc. no. 84.) Defendant FOP relies on Defendant PBA s
brief in support of its notion.

Bot h Def endants seek an award of fees for tine spent
def endi ng agai nst Counts VI, X, XIl and X Il of Plaintiff’s

conplaint,® up to and including the hearing on Defendants’ notion

6 Counts VI, X, and XIl were all disnissed on January 4,
2008 (1/4/08 order, doc. no. 36). Count Xl I, which alleged a
breach of contract by the PBA and the FOP, survived Defendants’
nmotions to dismss. Count Xl Il was disposed of by the Court in

its February 19, 2009 and March 13, 2009 orders granting
- 7 -



to dismss Plaintiff’s amended conpl ai nt, which was held on
January 3, 2008. Defendants do not seek an award of fees
incurred after January 3, 2008.

The Court’s anal ysis nust necessarily begin with a
determ nation of whether Count VI of Plaintiff’s anended
conplaint, the only federal claimaverred agai nst Defendants PBA
and FOP, was “frivol ous, unreasonable, or w thout foundation.”
In Count VI of his conplaint, Plaintiff purported to state a
cl ai munder Section 1985. Specifically, Count VI averred that
the PBA and the FOP “acted in concert” with other defendants “by
wrongfully denying [Plaintiff] the right to arbitrate his claim
w thout fear of |loss of additional rights.” (Arended Conpl. 1
162, doc. no. 14.)

Section 1985 provides a cause of action if “(1) two or
nore persons conspire to deprive any person of the equal
protection of the law, (2) one or nore of the conspirators
perfornms or causes to be perforned any overt act in furtherance
of the conspiracy; and (3) that overt act injures the plaintiff
in his person or property or deprives the plaintiff of any right

or privilege of a citizen of the United States.” Barnes Found.,

242 F.3d at 162. Further, the Suprenme Court has held that a

Section 1985 plaintiff nust aver “sonme racial, or perhaps

Def endants FOP's and PBA' s notions for summary judgnent.
(2/19/09 order, doc. no. 70; 3/13/09 order, doc. no. 77.)
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ot herwi se cl ass-based, invidiously discrimnatory aninus behind

the conspirators’ action.” Giffin v. Breckenridge, 403 U S. 88,

102 (1971).

Def endants argue that Plaintiff’s allegations of a
Section 1985 conspiracy were basel ess because they | acked the
required specificity, and because there were no facts alleged to
suggest that Defendants acted with racial, or class-based
di scrimnatory aninmus. |ndeed, the Court’s January 4, 2008 order
di sm ssing Count VI of Plaintiff’s anended conplaint cited the
Suprene Court’s decision in Giffin as the basis for its
dismssal. (See 1/4/08 order, doc. no. 36.)

Plaintiff argues that his Section 1985 cl ai m was not
“frivolous, neritless or vexatious” because, during oral argunent
on Defendants’ notions to dism ss, he “adduced specific
communi cations regarding his termnation in which both the Police
Benevol ent Association and Fraternal Order of Police were jointly
contacted and communicated.” (Pl.’s Resp. at 5, doc. no. 82.)
Additionally, Plaintiff points to the fact that the Defendants
“did not have to defend an appeal (or reconsideration of the
Court’s dismssal of the § 1985 Count.)” (ld. at 6.) Plaintiff’'s
response does not address the fact that his conplaint failed to
all ege any racial, or class based discrimnatory ani nus by
Def endant s. During oral argument, however, Plaintiff’s counsel

argued that Defendants conspired against Plaintiff because “he



was in a protected class. Prior to 0Olick,’ which was being
decided at the same time, Mr. Knight was being subjected to this
treatment, Government employees were considered a protected
class. So, I was trying to get the Court to accept a novel
position . . . .” (9/4/09 Hr'g Tr. 17:19-24.) G ven that
Plaintiff’s response to Defendants’ notion to dism ss does not
address this issue at all, this hindsight argunent is unavailing
and unsupported by the record.® (See Pl.’s Resp. at 7-8, doc.
no. 30.)

Here, where Plaintiff plainly failed to establish a
prima facie case of conspiracy, and where there is no suggestion
that Defendants acted with “sonme racial, or perhaps otherw se
cl ass-based, invidiously discrimnatory aninus” Plaintiff’s
Section 1985 claimwas groundless. Giffin, 403 U S at 102.
Thus, an award of attorneys’ fees is appropriate in this

i nstance. Barnes Found., 242 F.3d at 163-64 (reversing district

! Based on prior argunments made in this case, the Court

assunes that Plaintiff’s counsel was, in fact, referring to
Engquist v. Oregon Dep’'t of Agriculture, 128 S. C. 2146, 2151
(2008) (holding that an Equal Protection class-of-one claimis
not cogni zable in the context of public enploynent).

8 In his response to Defendants’ notions to dism ss,

Plaintiff argued that “Defendants’ breach of their fiduciary
duties of fair representation renders his civil rights as a
public sector, union nmenber void, and neaningless.” (Pl.’s Resp.
at 7, doc. no. 30.) This single sentence cannot be construed as
an argunent that Defendants conspired against Plaintiff because
of his nmenbership in an all eged protected class of union or
government enpl oyees. Rather, this argunent appears to be
another iteration of Plaintiff’s breach of contract claim

- 10 -



court’s decision that conplaint was not “factually groundl ess”
where there was no “direct evidence of racial aninus” and “the
itenms cited were a totally inadequate foundation on which to
predi cate an inference that racial aninus notivated the
appel l ants”).

The analysis with respect to Plaintiff’'s state | aw
claims is slightly nore conplex. Wile the Third Grcuit’s
holding in Jama significantly clarified an area of Section 1988
jurisprudence, which was previously indetermnate,® it is stil
not entirely clear whether this Court is required to consider
only whether Plaintiff’'s state | aw cl ains shared a “comon core
of facts” with Plaintiff's fee-eligible federal claim or whether
this Court nust also determne if Plaintiff’s state | aw cl ai ns
wer e i ndependently “frivol ous, unreasonable, or w thout

foundation.” Conpare Jama, 2009 W. 2449604 at *8 (remanding to

the district court “to determ ne whether Jama’ s RFRA and pendant
state negligence clains involved a ‘common core of facts’ or were
based on ‘related legal theories’” and instructing that “[i]f the
clainms are related under this standard, the results on Jama’s
tort clainms may informthe degree of Jama’s overall success for

t he purposes of § 1988"), with Barnes Found., 242 F.3d at 158

° See Jamm, 2009 W. 2449604 at *6 (noting that “the
i npact of success on state clains as related to the award of fees
under 8 1988 has not been squarely addressed by this Court, and
has been sparsely litigated el sewhere”).
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(noting that “a prevailing defendant is entitled to attorney’s

fees only ‘upon a finding that the plaintiff’s action was
frivol ous, unreasonable, or wthout foundation . . . .’" (quoting

Christiansburg Garnent Co., 434 U. S. at 421) (enphasis added)).

Under the circunstances presented here, the Court is
not required to adopt one of these two approaches because under
ei ther analysis, the Defendants are entitled to an award of
attorneys’ fees that reflects, to sone extent, their success in
defending against Plaintiff's state | aw cl ai ns.

As an initial matter, the first hurdle is easily nmet as
Plaintiff’s state law clains involve a “common core of facts”
with his Section 1985 claim Indeed, all of Plaintiff’s clains
stemfromthe sane set of operative facts, i.e., Plaintiff’s
termnation for allegedly |eaking confidential information about
an undercover narcotics investigation to a |ocal drug dealer, and
hi s subsequent prosecution by |local authorities. See 1/4/08

order, doc. no. 36 (noting that Plaintiff’'s state and federal

clains “arise out of the sane set of facts”); see also Hensl ey,
461 U. S. at 435 (noting that “[i]t nmay well be that cases

i nvol ving such unrelated clainms are unlikely to arise with great
frequency”). Thus, the Court may consider Plaintiff’s state | aw
clainms for the purpose of Defendants’ Section 1988 clains. Jans,
2009 W 2449604 at *8.

Moreover, in the event that Jana requires the Court to



go further, it is clear that at |least two of Plaintiff’'s state
| aw cl ai nrs agai nst the PBA and the FOP were independently
frivolous. First, in Count Xl of his anmended conpl aint,
Plaintiff sought reinbursement of the |legal fees he incurred
during his crimnal trial, under 53 Pa. C.S. 8 639. 53 Pa. C S
8§ 639 provides that:

Any borough, town or township nmay, through collective

bar gai ning or otherwi se, enter into a witten agreenent

by or on behalf of its police officers to pay specified

and reasonabl e | egal expenses and attorneys' fees

incurred in the defense of any crimnal action

initiated agai nst any such officer as a result of acts

performed by such officer in the scope and course of

enpl oynment as a police officer. Such agreenent and/or

paynment shall be permtted only in crimnal actions

wherein the prosecution of charges agai nst such officer

has been wi thdrawn, dism ssed or term nated by the
entry of a nolle prosequi or by an adjudication of not

guil ty.

Based on the above statute, Plaintiff sought an award
of $35,000 in attorneys’ fees, claimng that “a police officer
like the plaintiff who is acquitted of crimnal charges or earns
an adjudication of ‘not guilty is entitled to statutory
attorneys fees.” (Anmended Conpl. § 196, doc. no. 14.) On
January 4, 2008, the Court dism ssed this claim noting that “53
Pa. C.S. 8 639 does not provide a right to attorney’s fees, only
the authority [of a collective bargai ning agent] to bargain for
thent (1/4/08 order, doc. no. 36).

The | anguage of the statute is unanmbi guous, as is the

case law interpreting the statute. See, e.q., Appeal of Borough




of Holidaysburg, 453 A 2d 684, 686 (Pa. Commw. Ct. 1982) (finding

that 53 Pa. C. S. 8 639 provided a “clear statutory authority for
t he Borough to engage in collective bargaining on the subject of
| egal defense expenses”). Thus, Plaintiff’s claimthat he was
entitled to statutory attorneys’ fees was groundl ess.

Second, in Count Xl of his anended conpl ai nt,
Plaintiff sought relief pursuant to the “Pennsylvani a
Wi st ebl ower Statute,” 43 Pa. C. S. § 1424(a). 43 Pa. CS. 8§
1424(a) provides that “A person who alleges a violation of this
act may bring a civil action in a court of conpetent jurisdiction
for appropriate injunctive relief or damages, or both, wthin 180
days after the occurrence of the alleged violation.”

On January 4, 2008, the Court dismssed this claim
relying on the statute itself and noting that “[a]s plaintiff
only cites to pre-term nation conduct as the basis for his claim
the 180-day limtations period began to run on the date of his
termnation.” (1/4/08 order, doc. no. 36.) Specifically,
Plaintiff was term nated on Cctober 11, 2005 and filed this suit
approxi mately 657 days later, on July 30, 2007. Thus, based on
t he unanbi guous | anguage of the statute, Plaintiff’s claimwas
ti me-barred and w thout foundation.

Third, in Count XIll of his amended conpl aint,
Plaintiff averred that by wwongfully term nating his union

menbership and by “termnating [legal] representation of him?”



the PBA and the FOP breached a contract. During the litigation,
the parties construed Count XIll as alleging a breach of the duty
of fair representation under Pennsylvania state | aw (see doc. no.
51 at 15). Although Plaintiff did not ultimately prevail on this
claim the Court cannot find that it was “frivol ous,

unr easonabl e, or w thout foundation.” Rather, this claim
survived Defendants’ notion to dismss, and was di sposed of by
the Court after extensive briefing and oral argunent on

Def endants’ notions for summary judgnent. Under these
circunstances, the Court will exercise its discretion and decline

to award attorneys’ fees under Section 1988 for the tinme spent

def endi ng agai nst Count XilIl of Plaintiff’s anended conpl ai nt.
See Barnes Found., 242 F.3d at 158 (noting that “‘it is inportant
that a . . . court resist the understandable tenptation to engage

i n post hoc reasoning by concluding that because a plaintiff did
not ultimately prevail his action nust have been unreasonabl e or

wi t hout foundation’” (quoting Christiansburg Garnment Co., 434

U S at 421-22)).

B. Lodest ar
In calculating the | odestar anmount, the Court is
m ndful that “[t]he district court cannot decrease a fee award
based on factors not raised at all by the adverse party.”

McCut cheon, 506 F.3d at 150 (quoting Rode, 892 F.2d at 1183).



Here, Defendants established a reasonable market rate of $300 per
hour by submtting the affidavit of Thomas H Kohn, Esqg., whose
“hourly rate for civil rights actions pending in the U S.
District Court for the Eastern District of Pennsylvania is $300
per hour.” (See Kohn Aff. § 4, doc. no. 79.) Plaintiff did not
contest this rate. Mreover, Plaintiff did not contest that
def ense counsel for the PBA and FOP were entitled to a rate of
$225 per hour, and $300 per hour, respectively.® Finally,
Plaintiff did not challenge the nunber of hours expended by
def ense counsel in defense of Plaintiff’s clains.

Under these circunstances, the Court calculated the
| odestar amount for the PBA at $11,868.75, reflecting 52.75 hours
wor ked at $225 per hour. The Court cal cul ated the | odestar
amount for the FOP at $7,860, reflecting 26.2 hours worked at

$300 per hour.

C. Reasonabl eness

Havi ng cal cul ated the appropriate | odestar anmount, the
Court must now “reduce that anmount to account for ‘limted

success’ by” the prevailing party. MCutcheon, 506 F.3d at 151.

Al t hough Defendants ultimately prevailed on all of Plaintiff’s

10 In fact, during oral argument, Plaintiff’s counsel

conceded that “I don’t know Mr. Blynn’s work enough to discuss
his hourly rate, but I’'m going to agree, right off the bat, with
a certain portion of Mr. Goldman’s representations. He’s worth
the good hourly rate . . . .” (9/4/09 Hr'g Tr. 15:8-11.)
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claims, the Court finds that, in light of the “stringent”
standard for awarding attorneys’ fees to a prevailing Defendant,
it would be inequitable for Defendants to recover attorneys’ fees
for their defense of Plaintiff’s breach of contract clai m (Count
Xi11), which was not “frivol ous, unreasonable, or wthout
foundation.” Thus, Defendants are entitled to recover fees for
their defense of three of Plaintiff’s four clains against them
Still, a blanket reduction of Defendants’ requested fee
anount by twenty-five percent (25% would run afoul of the Third
Circuit’s instruction that “mathematically deducting fees
proportional to . . . [a claim is ‘too sinplistic and

unrealistic. Id. (quoting W_Va. Univ. Hosps., Inc. v. Casey,

898 F.2d 357, 363 (3d Cir. 1990)). |Instead, the Court w |l
credit both defense counsel’s representations that approxi mately
forty percent (40% of their time, respectively, was spent

def endi ng against Plaintiff’'s breach of contract claim (See
9/4/09 H'g Tr. 6:13-7:6; id. 12:21-13:11.) Thus, the Court wll
reduce the | odestar amounts by forty percent (40% for both the

PBA and the FOP.

D. Fee Award
Def endant PBA shall be awarded fees in the anount of
$7,121. 25, which represents the | odestar amount, minus the forty

percent (40%) that is attributable to its defense agai nst



Plaintiff’s breach of contract claim

Def endant FOP shall be awarded fees in the anount of
$4, 716, which represents the |odestar amount, mnus the forty
percent (40% that is attributable to its defense agai nst

Plaintiff’'s breach of contract claim

| V. CONCLUSI ON
For these reasons, Defendants’ notions for attorneys’

fees shall be granted. An appropriate order will issue.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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: NO. 07-3097
Pl ai ntiff,
V.

DAVI D DRYE et al.

Def endant s.

ORDER

AND NOW this 9th day of Septenber 2009, upon
consi deration of Defendants’ notions for attorneys’ fees (doc.
nos. 79 & 84), and Plaintiff’s responses thereto, it is hereby
ORDERED t hat Def endants’ notions are GRANTED.

I T IS FURTHER ORDERED t hat Def endant PBA shall be

awarded fees in the anount of $7,121.25.

| T I'S FURTHER ORDERED t hat Def endant FOP shall be

awarded fees in the anpbunt of $4, 716.

AND I'T I S SO ORDERED

EDUARDO C. ROBRENO, J.



