IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAM E EDWARD HOUSEKNECHT : ClVIL ACTI ON
V.
JOHN DOE, et al. : NO. 06- 4597
NVEMORANDUM
McLaughlin, J. August 28, 2009

The plaintiff in this civil rights action is a former
inmate at Berks County Prison (“BCP’) who is now serving a state
prison sentence in the Pennsyl vani a Departnent of Corrections.
The defendants are fornmer BCP Deputy Warden Robert Nichols and
current BCP Deputy Warden Kristen Reichard. The plaintiff clains
that the defendants violated his right to freely exercise his
religion under the First Anendnent by denying him access to
religious services and Bi bl e study classes while he was housed in
protective custody and by failing to provide himany adequate
al ternatives by which he could practice his religion. He also
clains that the defendants retaliated agai nst hi mwhen he
conpl ai ned about these alleged violations by renoving himfrom
the prison’ s sexual offender group therapy program

The defendants have noved for summary judgnent. They
argue that any denial of access to religious services was the
result of the plaintiff’s own choice to be housed in protective
custody, and that even in protective custody, the plaintiff
recei ved adequate religious services. They further argue that

the plaintiff was not renoved fromthe sexual offender group



therapy programas retaliation for his conplaints regarding his
religious rights, but rather, because he failed to participate in
the programas required. The Court will grant the defendants’

notion in part and deny it in part w thout prejudice.

Fact ual Backgr ound?

Jam e Houseknecht entered BCP in January 2004. At that
time, he was detained pending trial on charges related to the
i ndecent assault of a mnor. |In Decenber 2004, after having pled
guilty to three charges, the plaintiff was sentenced to twelve to
twenty-four years in a state correctional facility. Deposition
of Jam e Houseknecht 41-42 (“Houseknecht Dep.”), attached as Ex.
Ato Defs.” Mdt. for Summ J. (“Defs.’” Mdtt.”); Sentence Orders
from Berks County Court of Common Pl eas, Defs.” Mt. Ex. C

On January 4, 2004, the plaintiff was placed into
protective custody. Protective custody is a close custody
classification intended to keep an innmate who feels that he nmay
be in danger in the general prison population frominteracting
with that population. It is standard operating procedure at BCP
to permt an inmate who believes he may be in danger in the
general population to elect to sign hinself into protective
custody. An inmate also may choose to sign hinself out of

protective custody. To sign in or out of protective custody, an

1'On a motion for summary judgnent, the Court considers the
evidence in the light nost favorable to the non-noving party.
Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 256 (1986).
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inmate nust sign a form making such a request. The plaintiff
requested to be placed into protective custody on January 4,
2004. On that date, he signed a form maki ng such a request. He
did so because he was fearful for his safety due to the nature of
his charges. The plaintiff was not harnmed during his stay in
protective custody. Houseknecht Dep. 46, 68, 71-72, 124-25;
Affidavit of Deputy Warden Kinberly M Bergan Y 3-4, 6 (“Bergan
Aff.”), Defs.” Mot. Ex. D Adm n. Segregation R, Defs.’ Mdt. EX.
E.

General population inmates at BCP are given access to
weekly formal worship services. In the interest of safety,
protective custody innmates are not permtted to attend those
services. Instead, protective custody inmates receive separate
chapl ai ncy services. These services allow protective custody
i nmates the opportunity to neet with a chaplain, to participate
in Bible study within the housing unit, and to receive religious
educational materials. The inmate handbook given to all inmates
provi des that, when an inmate is housed in protective custody,
“chapl aincy counseling will be provided only on the housing
unit.” During his deposition, the plaintiff acknow edged that he
recei ved the handbook upon his entry into BCP, and that he read
about protective custody in the i nmate handbook. Houseknecht
Dep. 54, 68-71; Bergan Aff. 9 10-12; BCP I nmate Handbook 21,
Defs.” Mdt. Ex. D

During his stay in protective custody, the plaintiff

conpl ai ned that he was not provided access to religious services
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and certain religious nedia and materials. The defendants have
attached to their notion nearly thirty “Inmate Communi cati on
Forns” filed by the plaintiff with BCP. A nenber of the prison
staff responded to each of these conplaints. One of these
responses expl ai ns:
Generally, inmates that are in protective
custody are not permitted to “mx” wth
inmates in general population .
Exceptions to this have been nmade for inmates
who are required, by parole, to conplete
specific treatnent progranms, e.g.[,] sex
of fender group, and the group cannot, for
practical reasons be run on the unit.
See I nmate Communi cation Fornms, Defs.’” Mt. Exs. F-G The
plaintiff has acknow edged that BCP staff would have difficulty
protecting protective custody inmates were they to attend formnal
religious services with general population inmates. Houseknecht
Dep. 123-25.

During his deposition, the plaintiff admtted that he
had regul ar, even daily, comunication with an individua
identified as “Chaplain Paul,” and that the chaplain regularly
brought reading materials to the inmates in protective custody. ?

He al so acknow edged that he was not unhappy with any of the

responses to his inmate communication forns. The plaintiff also

2 This fact is corroborated by certain responses to the
plaintiff’s comruni cations with the prison warden, which indicate
t hat on various occasions, Chaplain Paul |eft additional reading
materials in the protective custody unit that had been requested
specifically by the plaintiff. Oher responses indicate that
Chapl ain Paul went to the protective custody unit to speak with
the plaintiff in response to his request.

4



adm tted that although inmates in protective custody were not
permtted to hold gatherings inside inmates’ cells, there was
not hing preventing himfromsitting with other inmates and doi ng
his owmn Bible study in the unit day room At no tinme did any
menber of the BCP staff informthe plaintiff that he was not
permtted to do so. Houseknecht Dep. 94-95, 100-03, 148-49, 154-
56.

During his tine at BCP, the plaintiff attended a sex
of fender’ s therapy group which was adm ni stered by the
def endants. On February 24, 2004, the plaintiff signed a
docunent entitled “Conditions for Participation in the Berks
Count Prison Treatnent Phase of the Sex O fender Program” By
signing this docunent, the plaintiff acknow edged, anong ot her
things: (1) that he was “required to actively participate in the
prograni; (2) that he “must attend all sessions unless an excused
absence is warranted”; (3) that “[o]ne unauthorized absence from
a group session may result in . . . termnation fromthe Sex
O fender Prograni; (4) that he “nust nake whatever arrangenents
necessary” to assure that other work, interests, or
responsibilities would not interfere with his attendance; and (5)
that he agreed “to abide by any sanctions up to and i ncl uding
dism ssal fromthe program. . . for violation of these
requirenents.” The plaintiff also acknow edged that he could be
renmoved fromthe group “for adm nistrative reasons unrelated to
[ his] conduct.” See Houseknecht Dep. 95-97; Defs.’ Mt. Ex. H 2-

3 (enphasis in original).



On Cctober 24, 2004, the plaintiff was renoved fromthe
Sex O fenders Therapy G oup. Defendant Reichard has averred that
the plaintiff was renoved “due to his nonconpliance with the
treatment process, specifically his unwillingness to give
definitive answers to questions about his offending
behaviors . . . . He went on to state that he was addressing his
sexual deviancy on his own through his religious beliefs and
therefore did not need to do so in [the] group.” Defendant
Ni chol s has averred that “[o]n the day Plaintiff was renoved from
t he sexual offenders group, he voiced conplaints that were
i nproperly raised during group and to which he had al ready
received a response” and that the plaintiff also “refused to
participate in the group.” Defs.” Mt. Ex. |I 1 20; id. Ex. J
1 8.

The plaintiff has admtted that he did not file any
i nmat e comruni cation forns conpl ai ning about the basis for his
renoval fromthe sexual offenders group. After he was renoved
fromthe group, however, the plaintiff did continue to file
i nmat e comruni cation forns regarding his denial of access to
religious services. See Houseknecht Dep. 90-91; Defs.’ Mt. EX.
G Pl.’s Opp. Ex. B.

In an affidavit attached to his opposition to the
defendants’ notion, the plaintiff asserts additional facts in

opposition to the docunentary evi dence presented by the



def endants. See Pl.'s Opp. Ex. A ® In this affidavit, the
plaintiff states that during his stay in protective custody, he
was unable to attend “any formal religious services or bible
study cl asses,” and that the “only opportunity” available to him
consi sted of “one to two nonthly informal neetings held between
several protective custody inmates . . . which were split up on
several occasions due to boi sterous argunents over various
issues.” He states that between January 4, 2004, and January 5,
2005, the protective custody units did not have religious
vol unteers or volunteer faith counselors visiting the units. He
admts that religious materials were available, including “a
Bi ble, Qur Daily Bread Devotionals, Mnthly Periodicals/
Magazi nes, fiction novels, and study booklets/tracts on basics of
christian belief system[sic] and receiving salvation.” The
plaintiff further states that he was not advised of the
restriction that woul d be placed on his religious freedom pri or
to entering protective custody. 1d. 9T 3-8.

Regardi ng t he sexual offenders therapy group, the
plaintiff’s affidavit states that on Cctober 12, 2004, the
def endants “aggressively confronted” him about a tattoo on his
armand the conplaints he filed about his religious freedom He
averred that they told himthat Christians do not tattoo

t hensel ves or engage in deviant sexual behavior. He stated that

3 The plaintiff also submtted a “Concise Statenent of
D sputed Material Facts.” See Docket No. 78. This statenent, in
concl usory fashion, disputes both factual and | egal assertions.
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they also told himthat because he wanted to “*act’ so spiritua
all of a sudden” and spend tine trying to obtain religious
privileges, he “obviously” was not taking his treatnment seriously
and should not cone back to the group. He stated that he "al ways
activel[y] and honestly participated” in the group and was “never
di sruptive, non-conpliant with the treatnent process, or
resistant to accepting treatnent.” [d. 1Y 9, 12.

Finally, the affidavit states that in October 2004, he
personal |y spoke to the BCP clinical supervisor about the
defendants’ retaliation against him According to the plaintiff,
the supervisor told himthat his allegations would be

investigated. [d. { 10.

I1. Discussion

The plaintiff argues that the defendants violated his
constitutional rights under the First Amendnent, and that they
inproperly retaliated agai nst hi mwhen he conpl ai ned of that
violation by renoving himfromthe sexual offenders therapy

group. *

“ As an initial matter, certain facts in the plaintiff’'s
affidavit conflict with those in his deposition. To the extent
that they do, the statenments in his deposition will control. As
the United States Court of Appeals for the Third Crcuit has
expl ai ned, prior depositions are nore reliable than affidavits.
Jimnez v. All Am Rathskeller, Inc., 503 F.3d 247, 253 (3d G r
2007). Although it is not the case that a district court nust
di sregard an affidavit whenever it conflicts with a prior
deposition, when a party does not explain the contradiction
bet ween a subsequent affidavit and a prior deposition, it is
appropriate for the district court to disregard the subsequent
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A. Sunmary Judgnent St andard

Under Rule 56 of the Federal Rules of Cvil Procedure,
a party noving for summary judgnment nust show that there is no
genui ne issue as to any material fact and that judgnent is
appropriate as a matter of law. Fed. R Cv. P. 560 The noving
party bears the initial burden of denonstrating the absence of

any genui ne issue of material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 323 (1986). Once a properly supported notion for
summary judgnent is made, the burden then shifts to the non-
nmovi ng party, who nust set forth specific facts show ng that

there is a genuine issue for trial. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986). The nere exi stence of sone

al l eged factual dispute between the parties will not defeat an
ot herwi se properly supported notion for sunmary judgnent. ld. at
247- 48.

A plaintiff’s allegations and deni als, unsupported by
facts of record, do not create an issue of material fact
sufficient to defeat summary judgnent. See Fed. R Cv. P.

56(e); Liberty Lobby, 477 U S. at 248-49. |In addition, although

pro se filings are entitled to liberal construction, the
plaintiff must still set forth facts sufficient to survive

summary judgnent. Haines v. Kerner, 404 U. S. 519, 520-21 (1972);

Zilch v. Lucht, 981 F.2d 694, 695-96 (3d Gr. 1992).

affidavit and the all eged factual issue in dispute, and the
affidavit will not create an inpedinent to a grant of summary
j udgnent based on the deposition. 1d. at 254.
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B. Deni al of Access to Religion

The plaintiff argues that BCP's rul e prohibiting
protective custody innmates fromattending formal religious
services and Bible study classes, as well as its failure to
provide alternative accommodations, violated his right to freely
exercise his religion under the First Arendnent. The defendants
respond that the plaintiff was aware of the restricted access to
religious services when he chose to enter protective custody.
They argue that such restrictions are constitutional because they
pronote a valid penological interest in protecting i nmates and
mai ntai ni ng safety and security at the institution, especially as
the plaintiff had other opportunities for spiritual fulfill ment.

Convicted prisoners do not forfeit all constitutional
protections by reason of their conviction and confinenent in

prison. QO lone v. Estate of Shabazz, 482 U S. 342, 348 (1987);

Fraise v. Terhune, 283 F.3d 506, 529 (3d Gr. 2002). Inmates

retain protections afforded by the First Anmendnent, including the
right to freely exercise their religion. O Lone, 482 U S. at
348. Inmates nust thus be afforded “reasonabl e opportunities” to

exercise their religious freedom Small v. Lehman, 98 F.3d 762,

765 (3d Cr. 1996) (quoting Cruz v. Beto, 405 U. S. 319, 322 n.2
(1972)).

As the Suprenme Court has expl ai ned, however, although
prisoners retain certain constitutional rights, this does not
nmean that these rights are not subject to restrictions and

limtations. To the contrary, |awful incarceration brings about
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the necessary withdrawal or limtation of many privileges and
rights, a retraction justified by the considerations underlying

our penal system Bell v. Wlfish, 441 U. S. 520, 545-46 (1979).

The fact of confinenment, along with the legitinmte goals and
policies of the penal institution, limt these retained
constitutional rights to those rights that are not inconsistent
Wth an innmate’s status as a prisoner or with the legitinmate
penol ogi cal objectives of the corrections system |1d. at 546;
Frai se, 283 F.3d at 530.

Whet her an inmate’s constitutional rights have been
i nperm ssibly burdened is governed by the four-part test set

forth by the Suprenme Court in Turner v. Safley, 482 U S. 78

(1987). To establish a free exercise violation under Turner, the
plaintiff would need to show that the defendants burdened the
practice of his religion by preventing himfromengaging in
conduct mandated by his faith without any justification
reasonably related to a legitimate penol ogical interest. Turner,
482 U.S. at 89.

Turner instructs courts to weigh four factors when
applying this standard: (1) whether the regul ation bears a
“valid, rational connection” to a legitinmate and neutral
governnental objective; (2) whether prisoners have alternative
ways of exercising the circunscribed right; (3) whether
accommodating the right woul d have a del eterious inpact on other
i nmat es, guards, and the allocation of prison resources

general ly; and (4) whether alternatives exist that fully
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accommodate the prisoner’s rights at de mnims cost to valid

penol ogical interests. [d. at 89-91; Fraise, 283 F.3d at 513-14.
In 2000, Congress passed the Religious Land Use and

Institutionalized Persons Act (“RLU PA’). See 42 U. S.C

§ 2000cc-1.° RLU PA provides further protections for prisoners

in the free exercise context. Under RLU PA, a prisoner mnust

first prove that the governnent inposed a substantial burden on

his religious exercise. MWashington v. Klem 497 F.3d 272, 277-78

(3d Gr. 2007). If he does so, the burden shifts to the
governnent to show that the regulation is in furtherance of a
conpel I ing governnental interest and is the | east restrictive
means of furthering that interest. 42 U S . C. 8§ 2000cc-1(a)(1),
(a)(2).

The Court will first address the plaintiff’s claim
under the standard inposed by Turner, to determ ne whether the
restrictions on his religious rights bear a reasonabl e
relationship to legitimte penological interests. It will then

anal yze the plaintiff’s clai munder RLU PA.

1. Tur ner

® Although the plaintiff did not specifically raise a claim
under RLU PA in his conplaint, the Court nust |iberally construe
the plaintiff’s pro se pleadings and apply the applicable | aw,
regardl ess of whether he has nentioned it by nane. See Dl uhos v.

Strasberg, 321 F.3d 365, 369 (3d Cir. 2003); see also Gay v.
Occidental Life Ins. Co. of Cal., 387 F.2d 935, 936 (3d Gr.
1968). Accordingly, the Court will address the plaintiff’'s free
exerci se clai munder both § 1983, which requires the Court to
apply the Turner test, and RLU PA.

12



The first Turner factor requires the Court to consider
whet her the restrictions on the plaintiff’s religious rights bear
a valid and rational connection to a legitimte and neutral
objective. Under this prong of the Turner inquiry, the Court
accords great deference to the judgnent of prison officials, who
are charged with the “form dabl e task” of running a prison.

Sutton v. Rasheed, 323 F.3d 236, 253 (3d Cr. 2003) (quoting

O Lone, 482 U.S. at 353). The first factor is “forenost” in the
Court’s analysis, in that a rational connection is a “threshold

requirement.” 1d. (quoting Wil f v. Ashcroft, 297 F.3d 305, 310

(3d Gr. 2002)).

The United States Court of Appeals has recogni zed that
the interest in maintaining security and order is a valid
penol ogical interest that may justify restrictions on inmates’
constitutional rights. To determ ne whether such restrictions
are reasonably related to that interest, the Court nust take into
account the fact that considerations such as security and order
“are peculiarly within the province and professional expertise of
corrections officials, and, in the absence of substanti al
evidence in the record to indicate that the officials have
exaggerated their response to these considerations, courts should
ordinarily defer to their expert judgnent in such natters.”

Hubbard v. Taylor, 399 F.3d 150, 159 (3d G r. 2005) (quoting

Bell, 441 U.S. at 540 n. 23).
In his opposition to the defendants’ notion for summary

judgnent, the plaintiff explains that his denial of access to
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religion claimis not based on his nere inability to attend
religious services and Bible studies with general popul ation
i nmates, but rather, that BCP refused to provide protective
custody inmates with separate religious services and worship
opportunities that are equal to those provided to genera
popul ation inmates. See Pl.’s Qop. 6. The question that the
Court nust consider, then, is whether the establishnment of
separate and heightened restrictions for inmates in protective
custody furthers a legitimte penol ogi cal interest.

The United States Court of Appeals for the Third
Circuit has not directly addressed this question. Oher Courts
of Appeal s, however, have held that security concerns can justify
limting the rights of prisoners in protective custody. See

Taylor v. Rogers, 781 F.2d 1047, 1050 (4th Gr. 1986); French v.

Ownens, 777 F.2d 1250, 1256 (7th Cr. 1985); Al lgood v. Mrris,

724 F.2d 1098, 1100-01 (4th Cr. 1984); see also Hosna v. G oose,

80 F.3d 298, 305 (8th Cir. 1996).°

The Court concludes that, on its face, BCP’s limtation
of the religious rights of protective custody i nmates passes
Turner’s rational relationship test. The restriction is also

reasonabl e as applied to the plaintiff, who specifically

® These courts of appeals have al so considered this question
under the Equal Protection C ause, holding that unequal treatnent
anong inmates is justified if it bears a rational relation to a
legitimate penal interest. See Wllians v. Lane, 851 F.2d 867,
881 (7th Cr. 1988); Taylor v. Rogers, 781 F.2d 1047, 1049 (4th
Cir. 1986). Because the Court addresses whether the distinction
is rationally related to a legitinmate penological interest, it
need not undertake a separate equal protection inquiry.
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requested to be placed into protective custody. ” It is
reasonable for a prisoner who opts for nore protective conditions
to enjoy fewer anenities.

To the extent that the plaintiff argues that there were
no formal religious cerenonies or formal classes for protective
custody inmates, this too is reasonable. Cf. Hosna, 80 F.3d at
305 (“Inmates who reside in adm nistrative segregati on have been
generally identified as either being a particular danger to
others, or being in particular danger fromothers. Because of
this, the security needs of this unit are heightened, and every
i nmate nust be construed as a potential threat to every other
i nmate.”).

Havi ng concluded that there is a rational relationship
between BCP's restrictions on religious worship and protective
custody status, the Court now turns to the second Turner factor,
whi ch asks whet her i nmates have alternative neans of exercising

the constitutional right at issue. |In the free exercise context,

"In Wllians, the Court of Appeals for the Seventh Circuit
concluded that the restrictions placed by the Illinois Departnent
of Corrections on the religious rights of inmates in protective
custody did violate their free exercise rights by providing them
“i nadequat e and needl essly inferior alternatives that the innmates
have to exercise their religious beliefs.” WIIlians, 851 F.2d at
878. In that case, however, the Court of Appeals found it was
“necessary” to understand the nature of the protective custody
status at issue. Unlike the protective custody offered to the
plaintiff in this case, which prisoners may enter and | eave upon
their owm volition, protective custody in Wllians was neither
“voluntary” nor “tenporary,” and protective custody inmates, at
the determ nation of the Departnment of Corrections, m ght spend
much of their sentence in protective custody. See id. at 873-74.
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the Court considers whether the inmate has ot her neans of
practicing his religion generally, not whether he has other neans
of engaging in any particular practice. Sutton, 323 F.3d at 255
(quoting DeHart v. Horn, 227 F.3d 47, 55 (3d Gr. 2000) (en

banc)). Moreover, where other avenues renmain avail able for the
exercise of the inmate’s religious faith, courts should be
particularly conscious of the neasure of judicial deference owed
to corrections officials. 1d.

The plaintiff admtted, in his deposition, that he had
regul ar communi cati on with Chaplain Paul and that the chaplain
regularly brought reading naterials to the inmates in protective
custody. The plaintiff also admtted that although inmates in
protective custody were not permtted to hold gatherings inside
inmates’ cells, there was nothing preventing himfromsitting
with other inmates and doing his own Bible study in the unit day
room Nevertheless, the plaintiff contends that he was not
provided “an alternative nmeans to freely exercise” his religion
and “receive spiritual fulfillment.” Pl.’s OQop. Ex. A T 4. He
admtted in his affidavit, however, that the protective custody
unit did permt informal neetings and further acknow edged t hat
religious reading materials were avail able, including a Bible and
study booklets on Christian beliefs and sal vati on. Id. ¥ 6.

In his opposition, the plaintiff explains that he is a
Bapti zed Pentecostal Christian and believes that faithfully
attendi ng congregational services and Bible study classes is a

central tenet to his religion and is “vital to a believer's life
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because it is at these services that believers are provided with
their spiritual food.” Pl.’s OCop. 4. The plaintiff also
expl ai ns other ways in which attendance at congregati onal
services and Bible study classes are an inportant part of his
beliefs. 1d. at 4-5.

The Court nust here defer to the penol ogical interest
in safety. Gven the purpose of protective custody, which is to
segregate i nmates who believe that other inmates pose a danger to
them the Court cannot require the prison to permt such i nmates
to attend formal gatherings with other inmates, whether those
inmates are in the general prison population or in protective
custody. Even so, the plaintiff has admtted that the prison
staff allowed informal gatherings of inmates, and that such
gatherings were only “split up” when there were “boi sterous
argunents over various issues.” In addition, to the extent that
the plaintiff conplains about a dearth of religious volunteers or
religious materials beyond those that were provided to protective
custody i nmates, Turner requires only that an i nmate have
al ternate neans of practicing his or her religion generally, and
not that an inmate have alternative neans of engaging in any
particul ar practice.

The third and fourth Turner factors focus on the
specific religious practice or expression at issue and the
consequences of accomodating the inmate for guards, for other
inmates, and for the allocation of prison resources. Sutton, 323

F.3d at 257 (quoting DeHart, 227 F.3d at 57). As the Court has
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explained, requiring the prison to provide formal gatherings for
protective custody innmates may pose security threats that would
require the presence of additional guards. The Court al so cannot
concl ude that the provision of additional reading materials or
access to additional religious nmedia programm ng can necessarily
be acconplished without significant cost. The prison would be
required to screen such materials, and providing them woul d
potentially require the prison to face any nunber of

i ndi vi dual i zed requests.

Nevert hel ess, even to the extent that the prison m ght
accommodat e certain specific requests by specific individuals at
de mnims cost, the Court concludes that the bal ance of the
Turner factors favors the defendants. The restriction of the
plaintiff’s religious rights due to his election to enter into
protective custody is rationally related to a legitinate

penol ogi cal interest.

2. RLUI PA

To prevail under RLU PA, the plaintiff nust show that
his religious exercise has been substantially burdened by the
chal | enged prison conduct. As the United States Court of Appeals
for the Third Crcuit has explained, a substantial burden exists
under RLUI PA where either (1) a follower is forced to choose
between follow ng the precepts of his religion and forfeiting
benefits otherw se generally available to other inmates; or

(2) the governnent puts substantial pressure on an adherent to
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substantially nodify his behavior and to violate his beliefs.
Klem 497 F.3d at 277-78, 280.

The plaintiff has not established that he has suffered
a “substantial burden” within the neaning of RLU PA ® There is
no suggestion that the governnent has placed substantial pressure
on the plaintiff to substantially nodify his behavior or to
violate his beliefs. The plaintiff also has not established that
he has been forced to choose between follow ng the precepts of
his religion and forfeiting benefits otherwi se generally
avail able to other inmates. The plaintiff elected to sign into
protective custody. Although he states in his affidavit that he
was not aware of religious restrictions when he signed in, he
acknow edged in his deposition that he received and read the
i nmat e handbook, whi ch advises that protective custody carries
wWth it restrictions on religious access.

The plaintiff has not established that he experienced a
substantial burden within the neaning of RLU PA. To the extent
that he has alleged a claimunder that statute, the Court wll

grant summary judgnent.

C. Retaliation

The plaintiff clainms that he was retaliated agai nst

because of his conplaints regarding denial of access to religious

8 Because the Court finds the lack of a substantial burden
di spositive, it need not address whether the prison’s regul ations
the |l east restrictive nmeans of furthering a conpelling
governnental interest.
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services. The formof this alleged retaliation was his renova
fromthe sexual offender therapy group. The defendants argue
that the plaintiff has failed to exhaust adm nistrative renedi es
for his retaliation claim as required under the Prison
Litigation Reform Act (“PLRA’) and that his retaliation claim

fails on the nerits.

1. Exhausti on

Under the PLRA, a plaintiff nust exhaust his
adm ni strative renedies before filing a conplaint in federa
court. The PLRA does not require exhaustion of all renedies.
Rat her, it requires exhaustion of such adm nistrative renedies

“as are available.” 42 U S. C. § 1997e(a); Brown v. Croak, 312

F.3d 109, 111 (3d Cir. 2002). To fulfill his duty of exhaustion,
an inmate nust substantially conply wiwth the adm nistrative

remedy schene. Nyhuis v. Reno, 204 F.3d 65, 73, 77-78 (3d Gr.

2000). Failure to exhaust adm nistrative renedies is an
affirmati ve defense that nust be pled and proven by the
defendant. Brown, 312 F.3d at 111

The defendants argue that the plaintiff did not exhaust
adm ni strative renedi es because he did not file a formal
grievance related to his retaliation claim The plaintiff does
not dispute this fact. Rather, he argues that he should be
excused fromfiling a formal grievance because he communi cat ed
with the clinical supervisor who infornmed himthat his

al l egations would be investigated. To this end, he cites case
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law fromthis circuit stating, for exanple, that the filing of a
formal grievance is not necessary when a prisoner’s allegations
were fully exam ned and rejected on the nerits by the “ultimte

admnistrative authority.” Canp v. Brennan, 219 F.3d 279, 281

(3d Gr. 2000).

The defendants have the burden of proving their
affirmati ve defense, and of properly supporting their notion for
summary judgnent on this basis. They are not entitled to
judgnent as a matter of |law nerely because the plaintiff did not
file a formal grievance. The Court cannot tell, on the record
presented, whether or not the plaintiff substantially conplied
with the adm nistrative schene. The plaintiff clains that he
advi sed a clinical supervisor about his conplaint and was told
that his allegation would be | ooked into. He states that he was
“not advised” of the conclusions with regard to his conplaint.
To the extent that his conplaint was rejected, however, the
filing of a formal grievance was not necessary. |In any case, the
def endants have not net their burden of show ng that no genui ne
i ssue of material fact remains, and the Court will not grant
summary judgnent on the plaintiff’'s retaliation claimon the

basis of failure to exhaust adm ni strati ve renedi es.

2. First Anendnent Retaliation

Retaliation for exercising a constitutionally protected

right creates an actionable claimunder 8 1983. Anderson v.

Davila, 125 F.3d 148, 162 (3d Gr. 1997). To maintain a
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retaliation claimunder 8 1983, a plaintiff nust show. (1) that
he engaged in constitutionally protected conduct; (2) that prison
officials took an “adverse action” that would be sufficient to
deter a person of ordinary firmess fromexercising his
constitutional rights; and (3) a causal |ink between the exercise
of his constitutional rights and the adverse action taken agai nst

him Mtchell v. Horn, 318 F.3d 523, 530 (3d Cr. 2003) (quoting

Allah v. Seiverling, 229 F.3d 220, 225 (3d Gir. 2000)). Wth

respect to the third of these criteria, if a prisoner
sufficiently establishes a causal connection, prison officials
may overcone this el enent by denonstrating that the sanme action
woul d have been taken in the absence of the protected activity.

Rauser v. Horn, 241 F.3d 330, 333-34 (3d G r. 2001).

Here, the defendants do not dispute that the plaintiff
engaged in constitutionally protected conduct. They dispute only
the second and third elenments of the plaintiff’s retaliation
claim They argue, first, that the renoval of the plaintiff from
the sex offender’s group is not an action that would deter a
person of ordinary firmess from exercising his constitutional
rights. Second, they argue that the plaintiff has no evidence to
substantiate his claimthat his conplaints were a substanti al
notivating factor in his renoval fromthe group

The plaintiff concedes that his renoval fromthe sexua
of fenders therapy group “generally” would not be an action that
woul d deter a person of ordinary firmess fromexercising his

constitutional rights, even if done in retaliation. He argues,
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however, that given the circunstances of this case, he has net
the requisite standard. He states that, at his Megan’s Law
hearing on Decenber 1, 2004, the Commonweal th’s expert w tness
testified that the plaintiff was a “sexually violent predator”
with high recidivist potential, in part, because the plaintiff
did not cooperate with and failed sex offender treatnent at the
prison. The Court agrees with the plaintiff that renoval of a
convi cted sex offender fromsex offender therapy can constitute
“adverse action” within the neaning of the law of retaliation in
such circunst ances.

The defendants al so argue that the plaintiff has not
nmet the second prong of the test for retaliation because he was
not deterred fromexercising his constitutional rights. In fact,
he continued to utilize the inmate conmmuni cation system As both
district courts in this circuit and courts of appeals in other
circuits have expl ai ned, however, the test for retaliation is an
obj ective one; and although the plaintiff’s actual response to
the retaliatory conduct nmay provide sone evidence of the tendency
that conduct has to chill First Amendnent activity, it is not

di spositive. See, e.qg., Smth v. Mosley, 532 F.3d 1270, 1277

(11th Cr. 2008); Constantine v. Rectors and Visitors of George

Mason Univ., 411 F. 3d 474, 500 (4th Gr. 2005); Eaton v. Meneley,

379 F.3d 949 (10th G r. 2004); Neuberger v. Gordon, 567 F. Supp

2d 622, 637 (D. Del. 2008); Lane v. Varner, No. 07-0177, 2008 W

598165, at *2 (MD. Pa. Feb. 29, 2008); G tizens For A Better

Lawnside, Inc. v. Bryant, No. 05-4286, 2007 W. 1557479, at *5 n.5
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(D.N.J. May 24, 2007). 1In any event, the record does not reveal
any inmate comuni cation fornms filed by the plaintiff after
Decenber 1, 2004, the date on which the plaintiff states he

| earned that his renoval fromthe sexual offenders therapy group
was a factor being considered at his Megan’s Law heari ng.

The third prong of the test for retaliation requires
the plaintiff to establish a causal |ink between his
constitutionally protected conduct and his renoval fromthe sex
of fenders group. The defendants argue that the plaintiff has no
evi dence to show that his conplaints were a substantial factor in
his renoval fromthe sexual offenders therapy group. To the
contrary, Reichard and N chols have explained that he was renoved
fromthe group due to his behavior.

The only evidence the Court has seen to account for why
the plaintiff was renoved fromthe sex offenders group is two
interrogatory answers from Rei chard and N chols, which sinply
aver that the plaintiff was renoved fromthe group for behaviora
reasons. They do not refer specifically to any “inproper
conpl ai nts” that he made during any therapy sessions; nor is
there evi dence showi ng how the plaintiff was disruptive or
resistant to treatnent. The plaintiff, on the other hand, states
that he actively discussed his sexual addiction and states that
on numerous occasi ons Rei chard nmade positive comments about the
plaintiff’s efforts to nmake progress in his treatnent.

Earlier in this litigation, the Court denied a notion

to conpel discovery filed by the plaintiff with the caveat that
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it would consider whether
after
opposition thereto. Having done
on this record,
to the issue of causation.

| nst ead,

addi ti onal

havi ng revi ewed the defendants’

the Court concludes that the plaintiff,

di scovery was necessary
notion and the plaintiff’s
t he Court

so, IS not prepared,

to grant or to deny sunmary judgnent with respect

who

bears the burden of proof with respect to the elenents of his

retaliation claim
i ssue of the defendants’ notivati
of fenders group. The defendants
days of this menorandum opi ni on,
comruni cati ons regardi ng the plai
sexual offenders therapy group

thirty days of this opinion,

is entitled to additional

send addi ti onal

di scovery on the

on for his renoval fromthe sex
shal | produce, within thirty
all notes, journal entries, or

ntiff’s involvenent with the
The plaintiff may al so, within

interrogatories to

t he defendants asking themto explain the specific episodes or

behavi ors that are alleged to have notivated their decision to

renmove himfromthe group.

The defendants shal

then have twenty

days to respond to those interrogatories.

[, Concl usi on

For the reasons herein stated,

t he defendants’ notion

for summary judgnment on the plaintiff’s religious access claimis

granted. Judgnent

the defendants. Wth respect to

claim the defendants’ notion is

prenmat ur e.

Wthin thirty days of this nmenorandum opi ni on,

is hereby entered on that claimin favor of

the plaintiff’'s retaliation
deni ed wi thout prejudice as

t he
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def endants shall produce the discovery outlined herein, and the
plaintiff may send to the defendants interrogatories as descri bed
herein, to which the defendants shall have twenty days to
respond. Upon receipt of the defendants’ responses to his
interrogatories, the plaintiff shall then have thirty days to
file a supplenmental brief explaining whether, on the basis of the
evi dence presented, he believes any issues of material fact
remain with respect to whether he can establish the causation

9

elenment of his retaliation claim The defendants shall then

°® The plaintiff need not file a formal notion to this

effect. It shall be sufficient for himto send a letter to the
Court expl ai ning whet her any issues of fact remain in view of the
di scovery he has received. The plaintiff shall include in this

subm ssi on copies of the evidence on which he relies.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAM E EDWARD HOUSEKNECHT : CIVIL ACTI ON
V.
JOHN DCE, et al. : NO. 06- 4597
ORDER

AND NOW this 28th day of August, 2009, upon
consi deration of the defendants’ Mdtion for Summary Judgnent
(Docket No. 43), and the plaintiffs’ opposition thereto, and for
the reasons stated in a nenorandum of | aw bearing today’ s date,
| T I'S HEREBY ORDERED that the defendant’s notion is GRANTED in
part and DENIED in part w thout prejudice, as follows:

1. The defendants’ notion is GRANTED with respect to
the plaintiffs’ claimunder the First Amendnent for violation of
his religious rights. Judgnent is hereby entered in favor of the
def endants on that claim

2. The defendants’ notion is DEN ED wi t hout prejudice
with respect to the plaintiffs’ retaliation claim

3. Wthin thirty days of this Order, the defendants
shall provide to the plaintiff all notes, journal entries, or
communi cations regarding the plaintiff’s invol vement with the
sexual offenders therapy group. The plaintiff may also, within
thirty days of this Order, send additional interrogatories to the
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have the opportunity to respond to that brief.

An appropriate Order shall issue separately.

def endants asking themto explain the specific episodes or
behaviors that they relied on in naking their decision to renove
himfromthe group. The defendants shall then have twenty days
to respond to those interrogatories. Upon receipt of the

def endants’ response to his interrogatories, the plaintiff shal
then have thirty days to send to the Court a supplenental brief
expl ai ni ng whet her, on the basis of the evidence presented to him
by the defendants, he believes any issues of material fact remain
with respect to whether he can establish the causation el ement of
his retaliation claim The plaintiff shall include in his filing
copi es of the evidence on which he relies. The defendants shal

then have two weeks to respond to the plaintiff’'s brief.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.
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