IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD E. KELLY, JR : ClVIL ACTI ON
VS. :
NO. 08-CV-1952

M CHAEL J. ASTRUE, Comm ssi oner
of Social Security

MVEMORANDUM AND ORDER

JOYNER, J. August 20, 2009

This Social Security case is now before the Court for
di sposition of the objections of the Defendant, Conmm ssioner of
Social Security, to the July 1, 2009 Report and Reconmendati on of
U.S. Magistrate Judge Carol Sandra Moore Wells that this matter
be remanded for proper determnation of (1) whether Plaintiff’s
back condition existed prior to June 30, 1999, (2) what his
residual functional capacity is and (3) whether he can perform
his past relevant work. For the reasons which follow, we find
t he Comm ssioner’s objections to be well-founded and we therefore
decline to adopt the Report and Recommendati on.

Hi story of the Case

The Plaintiff, Edward Kelly, who is presently 61 years of
age, last worked in 1995. On February 10, 2005, he applied for
di sability insurance benefits pursuant to Title Il of the Soci al

Security Act, 42 U S.C. 8401, et. seq., claimng that he had been



di sabl ed within the neaning of the Act since Novenber 1, 1997.1
Prior to the alleged onset of his disability, M. Kelly had been
enpl oyed and sel f-enpl oyed as a stone nmason, masonry supervi sor
and as an aide in an adult residential care facility. (AR
219). He has little formal education, having conpleted only the
7th grade. (A R 66).

M. Kelly filed his application for social security
di sability benefits on February 10, 2005 whi ch was subsequently
denied. The plaintiff then sought and was granted a hearing
before an Adm nistrative Law Judge and the matter was ultimtely
heard by Judge Paula F. Garrety on January 10, 2007. Both
plaintiff and the Adm nistrative Law Judge were in agreenent that
his date | ast insured was June 30, 1999.2

At the hearing, M. Kelly and his wwfe (with whom he
resides) testified that he suffered a work-related injury to his
back for which he underwent surgery in or around 1978; he
ultimately settled the worker’s conpensation claimfor that
injury for approxi mately $60, 000 soneti me between 1980 and 1981.

(AR 219-220). In 1986 or 1987, the plaintiff started his own

1 Athough M. Kelly had initially claimed that his disability

conmenced on Decenber 31, 1995, he amended that onset date at the hearing
before the Adnministrative Law Judge to Novermber 1, 1997 so as to coincide with
the date he turned 50. (Administrative Record, p. 217).

2 See, e,g., 42 U S.C 8§423; Parker v. Barnhart, 244 F.Supp.2d 360,
368 (D. Del. 2002003), citing Barnhart v. Walton, 535 U S. 212, 122 S. O
1265, 1269, 152 L. Ed. 2d 330 (2002) and Flaten v. Secretary of Health and
Human Services, 44 F.3d 1453, 1459-60 (9'" Cir. 1995).
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masonry business in which he would secure and supervise the
masonry jobs and keep the books, but would hire outside sub-
contractors to actually do the physical work, as he was unable to
do it hinself. According to the plaintiff and his wife, there
were instances where he would drive to a job site and Ms. Kelly
woul d have to go pick himup, drive himhone and hel p hi mout of
the truck because of pain in his back and/or neck. (A R 226,
228). He operated that business until 1994 or 1995. For a brief
period of time comrencing in 1992, M. Kelly al so worked at
Community Options as a night-tinme aide, watching the residents,
assisting themw th their baths, and washing their clothes.
Because he was unable to do nmuch lifting, this job lasted |ess
t han one year. (A R 220-222, 229). The plaintiff has not
wor ked since 1995. (A R 223).

The Kellys’ also both testified that since at |east 1990,
Ms. Kelly has done nost of the driving, and that since
approxi mately 1995 or 1996, M. Kelly can lift at nobst 15-20
pounds, provided that he’'s already standing straight up as he is
unabl e to reach down and pick sonething up. Wen M. Kelly first
st opped working, his wife gave hima nunber of househol d chores
to do including vacuum ng, washing and ironing clothes, taking
out the trash and washing dishes. Wth the exception of putting
laundry into the washing machine and putting dishes into the

di shwasher, M. Kelly was unable to performany of these tasks



W t hout endi ng up bedridden from back pain. (A R 227, 229-230).

Over a nunber of years, the plaintiff has used nuscle
relaxant and anti-inflammatory drugs, specifically Flexeril and a
Medr ol Dosepak, a TENS unit, a heating pad, over-the-counter and
prescription painkilling nedications including Mtrin, Tylenol-3,
Vi codin, and Percocet. He spends nost days either sitting or
| ayi ng around his home. Since M. Kelly stopped working, the
coupl e has taken only one trip away from hone when they took a
cruise, but the plaintiff spent nearly all of his tinme in their
cabin in bed. (A R 227-228, 230-231).

In addition to the testinony fromthe plaintiff and his
wife, the Admnistrative Record contains sone nedical records,
nmost of which either pre-date 1995 or are subsequent to 2000.
Those records reflect that in the 1994-95 period, the plaintiff
had several x-ray, MRl and radiol ogi c studies done of his |unbar
and cervical spines, brain and abdonen, which evinced sone mld
spurring at C3 through C7, a small disc bulge at C5-C6, anterior
spurring throughout much of the |unbar spine, a hiatal hernia,
esophagitis, and non-specific white matter di sease of the brain.
In or around that tinme frane, M. Kelly was suffering fromnuscle
spasnms and acute pain after wal king and sitting for even short
periods of time. The range of notion in his neck and | ower back
was limted and he had radiating pain down his |l egs. He was

treated conservatively with the Medrol Dosepak, Flexeril, Daypro



and Vicodin, and sent to physical therapy. (A R 85-93) Ariel F.
Abud, M D. a neurol ogic surgeon, did not find any definite
neur osur gi cal pat hol ogy when he saw the plaintiff in consultation
for pain in the right side of the neck radiating dowm to the
right el bow and down the left radiating to the index finger. He
suggested that he be put on a new traction apparatus using a
total of 10 pounds for 15 m nutes several tinmes per day and that
he undergo an EMG (A R 192).

I n Novenber, 1997, the plaintiff was evaluated by an
opht hal nol ogi st for blurry vision and watery eyes. According to
the report generated fromthat exam nation, M. Kelly' s nedica
hi story included hypertension, arthritis, a famly history of
di abetes and heart disease, and suspected gl aucoma. (A R 94-
97).

There are no nedi cal records whatsoever in the
Adm ni strative Record for the period between the date of M.
Kel |y’ s above-referenced eye exam nation on Cctober 30, 1997 and
February 29, 2000, when he had radiol ogic studies of his upper
gastrointestinal tract and chest. These tests showed a snal
sliding type hiatal hernia and m|d degenerative changes in the
thoracic spine. There was then no evidence of cardiovascul ar
di sease. (AR 98-99). On March 27, 2000, Plaintiff had an
el ectrocardi ogram which was normal. (A R 100-102).

In July 2000, M. Kelly underwent MRl of the |unbar spine



and he was seen again by Ariel F. Abud, MD., neurol ogic surgeon
on July 25, 2000 for conplaints of pain in the | ower back, left
hi p, leg and back with nunbness and tingling in the thunb and

i ndex finger of the left hand. The MRl revealed and Dr. Abud
found that he had a herniated disc at L3-4 and scar tissue or a
smal | recurrent disc at that level fromhis previous surgery, as
wel | as disc degeneration at nultiple levels and a diffuse
annul ar bulge at L2-3. He prescribed Darvocet, and Vioxx as well
as a high lunbosacral support. Dr. Abud recommended that M.
Kelly have an EMG to rul e out |unbar radicul opathy and asked that
he return for followup after those studies were conpl eted but
there are no records of any imediate followup visits. (AR
190- 195).

On June 21, 2001, M. Kelly had a CT scan of the brain and
an MRl of the right shoulder. The brain scan was nornal, but the
MRI showed probabl e degenerative tendi nopathy and/or tendinitis
in the shoulder. (A R 103, 115). An MRl of the brain was done
on Septenber 27, 2002, due to a head injury sone 6 weeks prior,
whi ch evidently caused sonme problenms with the plaintiff’s sense
of snell. The MRl showed sone patchy non-specific ischemc
changes and sone possi ble polyps in the sinuses, but was
ot herw se negative. (A R 106-108).

I n Novenber, 2003, the plaintiff had an ultrasound of the

thyroid which was negative and he was briefly hospitalized in



April, 2004, for chest pain, which was ultimately di agnosed as
havi ng been caused by his esophageal reflux disease and
heartburn. (A R 109-110).

The records further indicate that in the Fall of 2004, M.
Kel |y began actively treating for what was characterized as
chronic neck and back pain with Daren J. Aita, MD. H's primry
conplaints at that tinme were severe and constant neck pain
radiating fromhis neck to the thunb and index finger; his
cervical range of notion was found to be quite limted. After
having additional MRIs, as well as an EMG and a nerve conduction
study done, M. Kelly was diagnosed as having disc herniations at
the C5-C6 level, with narrowing at C6, mld disc bul ges at C2-C3,
C3-C4 and C6-C7 and overall cervical radiculopathy. (A R 116-
120).

The Adm nistrative Record al so contains copies of the
of fice/ progress notes fromwhat appears to be M. Kelly's primary
care doctor, Arthur Pacia, MD. for various dates between 2000
and 2005. It appears fromthose notes that the plaintiff was
seen every several nonths or so for ongoing conplaints of |ow
back, neck and right shoul der pain and for continuing treatnment
of cerebrovascul ar di sease, high bl ood pressure, gastro-
esophageal refl ux/gastroduondenal disease, and el evated
cholesterol. His nmedication regine for these conditions included

Hydr ochl or ot hi azi de, Pravachol, Verel an, Cozaar, Percocet,



Prevacid and Tricor. In March and April 2005, the plaintiff was
again seen by Ariel F. Abud, MD., wth conplaints of pain and
l[imted range of notion in the neck and | ower back. Dr. Abud
di agnosed himas then having a herniated disc at C5-C6 with a C6
radi cul opat hy, and foram nal stenosis at L2-L3 and L3-L4. Dr.
Abud recomrended that he undergo a C5-6 anterior discectony, but
there is no evidence that this was ever done. (A R 193-196).
Judge Garrety issued her decision on March 24, 2007 uphol di ng
t he denial of benefits, as she was unable to find that the
plaintiff was disabled on or before his date |last insured under
sections 216(i) and 223(d) of the Social Security Act. (A R 22-
30). On April 2, 2008, the Appeals Council denied the
plaintiff’s request for review thus nmaking the ALJ s
determ nation the final decision of the Comm ssioner. (A R 5-
7). M. Kelly then filed his conplaint in this Court seeking
judicial review of this decision on April 25, 2008. The case was
assigned to the undersigned and we referred it to U S. Magistrate
Judge Carol Sandra Moore Wlls for preparation of a Report and
Recommendati on. Judge Wells issued that Report and
Recomrendation on July 1, 2009 and the Comm ssioner filed the
objections that are at issue here on July 7, 2009.

St andards of Revi ew

The District Courts have jurisdiction to review final

deci sions of the Comm ssioner of Social Security under 42 U.S. C



8405(g). Brownawell v. Comm ssioner of Social Security, 554 F.3d

352, 355 (3d Cir. 2008). Specifically, that statute provides, in
rel evant part:

Any individual, after any final decision of the Conm ssioner
of Social Security made after a hearing to which he was a
party, irrespective of the anount in controversy, may obtain
a review of such decision by a civil action commenced w thin
sixty days after the mailing to himof notice of such
decision or within such further tine as the Conm ssioner of
Social Security may allow. Such action shall be brought in
the district court of the United States for the judicial
district in which the plaintiff resides, or has his

princi pal place of business or, if he does not reside or
have his principal place of business within any such
judicial district, inthe United States District Court for
the District of Colunbia. ... The court shall have power to
enter, upon the pleadings and transcript of the record, a
judgment affirm ng, nodifying, or reversing the decision of
t he Conmm ssioner of Social Security, with or wthout
remandi ng the cause for a rehearing. The findings of the
Comm ssi oner of Social Security as to any fact, if supported
by substantial evidence, shall be conclusive, .... The
court may, on notion of the Comm ssioner of Social Security
made for good cause shown before the Comm ssioner files the
Conmi ssioner’s answer, remand the case to the Comm ssioner
of Social Security for further action by the Conm ssioner of
Social Security, and it may at any tinme order additional

evi dence to be taken before the Conm ssioner of Soci al
Security, but only upon a showing that there is new evi dence
which is material and that there is good cause for the
failure to incorporate such evidence into the record in a
prior proceedi ng; and the Conm ssioner of Social Security
shall, after the case is renmanded, and after hearing such
addi tional evidence if so ordered, nodify or affirmthe
Comm ssioner’s findings of fact or the Conm ssioner’s

deci sion, or both, and shall file with the court any such
addi tional and nodified findings of fact and deci sion, and,
in any case in which the Conm ssioner has not nmade a
decision fully favorable to the individual, a transcript of
the additional record and testinony upon which the

Comm ssioner’s action in nodifying or affirm ng was based.
Such additional or nodified findings of fact and deci sion
shall be reviewable only to the extent provided for review
of the original findings of fact and decision. The judgnent
of the court shall be final except that it shall be subject



to review in the sane manner as a judgnment in other civil
actions.

In thus reviewing a final decision fromthe Comm ssioner,
the district court’s role is to determ ne whether that decision

is supported by substantial evidence. Brownawell, supra.

Substanti al evidence does not nean a |arge or considerabl e anount
of evidence; though nore than a nere scintilla, it neans such
rel evant evidence as a reasonable m nd m ght accept as adequate

to support a conclusion. Reefer v. Barnhart 326 F.3d 376, 379

(3d Cr. 2003). Stated otherwi se, the court will not set the
Comm ssioner’s decision aside if it is supported by substanti al
evi dence, even if it would have decided the factual inquiry

differently. Hartranft v. Apfel, 181 F.3d 358, 360 (3d Cr

1999) .

Di scussi on

Under the Social Security Act, the Social Security
Adm ni stration (SSA) is authorized to pay disability insurance

benefits to persons who have a “disability.” Barnhart v. Thonas,

540 U.S. 20, 21, 124 S. &. 376, 378, 157 L. Ed. 2d 333 (2003).
It is of course axiomatic that to receive disability insurance
benefits (“DIB”) pursuant to Title Il of the Social Security Act,
a clai mant nmust show that he was insured under the programat the

time of onset of his disability. Johnson v. Conm ssioner of

Social Security, 529 F.3d 198, 200-201 (3d G r. 2008), citing

Kane v. Heckler , 776 F.2d 1130, 1131 n. 1 (3d Gr. 1985). It

10



shoul d be noted that a “disability” is generally defined as the
“inability to engage in any substantial gainful activity by
reason of any nedically determ nabl e physical or nental
i npai rment which can be expected to result in death or has | asted
or can be expected to last for a continuous period of not |ess
than 12 nonths” or blindness. 42 U S.C. 88416(i), 423(d)(1).

The rel evant period for purposes of establishing whether the
plaintiff qualifies for DIBis the tinme between the all eged
di sability onset date and the date he was | ast insured. Johnson,
529 F.3d at 201. As discussed above, the parties here agree that
M. Kelly's date last insured was June 30, 1999 and the onset
date of his clained disability was Novenber 1, 1997. It is thus
i ncunbent upon us to review the Adm nistrative Record in this
matter and ascertain: (1) whether M. Kelly has sufficiently
denonstrated that at the tine he becane di sabl ed he was stil
i nsured and/ or whet her he was di sabled within the nmeani ng of
Title Il on his date last insured — June 30, 1999 and, (2)
whet her substantial evidence existed to support the ALJ' s finding
that the plaintiff “was not disabled under sections 216(i)3 and
223(d)* of the Social Security Act at any tine on or before his
date last insured.”

I n reaching her conclusions, the ALJ applied the five-step

8 42 U S.C 8§416(i)
4 42 U.S.C 8§405(d).
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sequential evaluation prescribed in the Social Security

Regul ations, 20 C.F. R 8404. 1520 for determ ning whether an adult
claimant is disabled.®> In so doing, she found that M. Kelly:

(1) had not engaged in substantial gainful activity at any tine
relevant; (2) had a severe back inpairnment; (3) did not have an

i npai rment or conbination of inpairnments that nmet or nedically
equal ed one of the listed inpairnents in 20 C F. R 8404. 1520(d),
8404. 1525 or 8404. 1526, (4) at all tinmes on or before June 30,
1999 (his date | ast insured), had the residual functional

capacity to performa full range of |ight exertion |evel work, as

5> Specifically, under this sequential evaluation process, the

followi ng factors are consi dered:

(i) At the first step, work activity, if any, is considered. If a
claimant is doing substantial gainful activity, he will be found to not
be di sabl ed.

(ii) At the second step, nedical severity of claimant’s inpairnent is
considered. |If he or she does not have a severe nedically determ nable
physical or mental inpairment that neets the duration requirement in
8404. 1509, or a conbination of inmpairments that is severe and neets the
duration requirenment, the claimant will be found not disabl ed.

(iii) At the third step, nedical severity of claimant’s inpairnent is
again considered and if he or she has an inpairment that nmeets or equals
one of the listings in appendix 1 and neets the duration requirenent,

the claimant will be found to be disabl ed.

(iv) At the fourth step, the SSA will consider and assess the claimant’s
resi dual functional capacity and his or her past relevant work. |If the
claimant can still do the past relevant work, he will be found not

di sabl ed.

(v) At the fifth and final step, the SSA's assessnent of the clainmant’s
resi dual functional capacity and age, education and work experience wl|
again be considered to deternine if he or she can make an adjustnent to

other work. |If he is found to be able to make an adjustment, he wll
not be found to be disabled. |If he is found to be unable to make an
adjustrment, he will be found to be disabl ed.

See, 20 C.F.R §404.1520(a)(4).
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there was no objective nedi cal evidence show ng that he was
unable to lift/carry up to 20 pounds, stand/wal k about six hours
in an eight-hour workday and sit intermttently for the remaining
two hours. Finally, the ALJ found that M. Kelly was able to
perform past relevant work on or before his date |last insured as
his past work activity as a masonry supervisor did not entai
duties outside of his residual functional capacity.

After carefully reviewing the admnistrative record in this
matter, we find that ALJ Garrety’s findings are supported by
substantial evidence and it is for this reason that we decline to
adopt Judge Wells’ Report and Recommendation. As previously
di scussed, it was the claimant’s burden to denonstrate that he
was di sabled within the neaning of Title Il of the Soci al
Security Act on or before his date | ast insured. To be sure, the
only evidence that the plaintiff was disabled as of that date
cane from M. and Ms. Kelly thenselves and their testinony on
this point is, we find, uncertain at best as to the extent and
degree of disability during the 1997 to 1999 tine frame. W are
cogni zant of the maxins that “[a]n ALJ should give ‘treating
physi ci ans’ reports great weight, especially when their opinions
reflect expert judgnent based on a continui ng observation of the
patient’s condition over a prolonged period of tine,”” and “that
contradi ctory nedical evidence is required for an ALJ to reject a

treating physician’s opinion outright.” Brownawell, 554 F.3d at

13



355, quoting Morales v. Apfel, 225 F. 3d 310, 317 (3d Gr. 2000)

and Plummer v. Apfel, 186 F.3d 422, 429 (3d Gr. 1999). Here,

however, the Adm nistrative Record is devoid of any physicians’
opi ni ons on whether the plaintiff is or is not disabled and, in
fact, is devoid of any nedi cal records whatsoever between 1997
and 1999, with the exception of the one report fromM. Kelly’s
opt hanol ogi st. The only other testinony in this natter cane from
a vocational expert, Nancy Harter, who opined that while M.
Kelly still had the skill |evel needed to check masonry work to
ensure that it was done properly, it would be hard to expect him
to function outside of his hone given his inability to do sinple
chores inside the home. (A R 234-235). Ms. Harter’s testinony,
however, concerned M. Kelly's present ability to work — it did
not address whether or not he was disabled as of his date |ast
insured. Accordingly, we can find nothing in the record that
woul d give reason to disturb the ALJ's findings and concl usi ons.
We shall therefore affirmthe decision of the Conm ssioner.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDWARD E. KELLY, JR : ClVIL ACTI ON
VS. :
NO. 08-CV-1952

M CHAEL J. ASTRUE, Comm ssi oner
of Social Security

ORDER

AND NOW this 20t h day of August, 2009, upon
consideration of Plaintiff’'s Brief and Request for Review (Doc.
No. 4) and Defendant’s Response thereto (Doc. No. 5), it is
her eby ORDERED t hat the Request is DEN ED, the Findings of Fact
and Concl usions of Law of the Adm nistrative Law Judge and the
Fi nal Deci sion of the Conm ssioner of Social Security that the
Plaintiff Edward E. Kelly, Jr. is/has not been disabled wthin
the nmeani ng of Sections 216(i) and 223(d) of the Social Security

Act at any tinme on or before his date last insured are AFFI RVED

BY THE COURT:

S/J. CURTI S JOYNER
J. CURTIS JOYNER, J.
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